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SUPREME COURT OF MICHIGAN. 


GERAGHTY 
v8. 


WASHTENAW MUT. FIRE INS. CO.* 


Under a statute authorizing a mutual company to insure farm property, 
buildings, contents, implements, live stock, etc., “being upon farms 
as farm property” a policy insuring farm products, farm implements, 
carriages and live stock on the premises did not apply to the fixtures 
and utensils of a slaughterhouse upon ground not a part of the farm 
occupied by insured. 


Held, That the company was not estopped by the knowledge of its presi- 
dent that the insured desired to have other than farm property cov- 
ered. 


Error to Circuit Court, Washtenaw County. Action by James 
A. Geraghty against the Washtenaw Mutual Fire Insurance 
Company. Judgment in favor of defendant, and plaintiff brings 
error. 


Statement of facts by OSTRANDER, J. 

The defendant is organized under the provisions of chapter 
195, Comp. Laws of 1897, for the purpose of mutual insurance 
of the property of its members against loss by fire or damage by 
lightning. Under its articles of association, it may insure 

% Decision rendered, Sept. 20, 1906. 





110227 


4 Insurance Law Journal, [Jan., 


On farm property both buildings and their contents, farm im- 
plements, hay, grain, wool and other farm products, live stock, 
wagons, carriages, harness, farm tools, household goods, 
wearing apparel, provisions, musical instruments, pictures and 
books, being upon the premises of the insured; also detached 
dwellings and accompanying outbuildings and their contents, 
belonging to members of this company; also country school- 
houses. 


The language of the statute, after enumerating the classes of 
personal property which may be insured, is, “being upon farms 
as farm property”. The policies issued by the company contain 
the charter and by-laws of the company. Plaintiff made written 
application for insurance to the amount of $600 upon property 
estimated to be of the value of $900, described as “farm products, 
farm implements and carriages and live stock on premises”, and 
received the policy of defendant, dated November 8, 1902, in 
which the property insured is described as in the application. 
The only location of “premises” in either instrument is by sec- 
tion number and township. Plaintiff paid assessments as de- 
manded, and on or about January 2, 1904, a fire occurred which 
burned and destroyed, as the plaintiff claims, property insured 
by this policy of insurance. His claim was rejected by unani- 
mous vote of the directors, for the reason that the property de- 
stroyed was not insured by the policy but was, and the fact seems 
to be undisputed, the fixtures and utensils of a slaughterhouse, 
conducted by plaintiff, and used in the wholesale meat business 
in which plaintiff was engaged, and some dressed beef. The 
slaughterhouse leased by plaintiff was situated on an acre oi 
ground, also leased by him, upon which he did not live, which 
was no part of any farm owned or occupied by him. There was 
on the premises besides the slaughterhouse a hogpen, wagon 
shed and cattle barn. 

Suit was begun on the policy in justice’s court. On appeal to 
the Circuit Court, a verdict for defendant was directed for rea- 
sons stated by the trial judge as follows: “1 say to counsel and 
to the jury in this case this action is brought to recover for the 
contents of a slaughterhouse, the paraphernalia or utensils used 
in a slaughterhouse. I think the testimony shows, although that 
is not very important, that the cattle that were burned there af- 
ter being slaughtered were cattle that had been purchased for 
the purpose of slaughtering and sale, but I do not think a loss of 
that kind was contemplated or provided for in this policy which 
provides for loss on farm products, farm implements, carriages 
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and live stock. In my opinion the articles that were used in this 
case were never farm products, farm implements, or carriage or 
live stock. I don’t think, therefore, there can be any recovery in 
this case under that contract. 

“T am inclined to think, also, although that is not very import- 
ant, that it was incumbent upon the plaintiff before he brought 
this suit to submit to an arbitration, but that is not very im- 
portant. I should render the decision upon this proposition, that 
this insurance is not within the terms of this policy, and I there- 
fore direct a verdict accordingly.” 


LEE N. Brown, for Appellant. 
FRANK E. JONES, for Appellee. 


OSTRANDER, J. (after stating the facts). 

The question is not whether the identical property which was 
destroyed was insurable by defendant if it was upon a farm and 
used as farm property, because it is conceded that it was not 
upon a farm nor used in any way in connection with a farm or 
with farming. Kept in a building rented and used for a slaughter- 
house, and a part of the paraphernalia of the business of slaugh- 
tering there carried on, it was not, in fact, property such as, 
under the statute referred to, the defendant had the right to in- 
sure. Aside from a contention raised by the defendant that 
plaintiff should have submitted his demand to arbitrators, the 
case of the appellant in this court is made to rest, as we under- 
stand the brief, upon the testimony, either offered and rejected 
or offered and received, tending to show that the president of 
the company knew what property plaintiff desired to have in- 
sured and with that knowledge took the application, making it 
out himself, and issued the policy; that the same property, or 
property in the same building, had been before insured in de- 
fendant company; that after the fire the president of the com- 
pany had admitted that he always knew that it was a slaughter- 
house, and that by accepting the application, when the director 
and president of the defendant knew that the building in which 
the property was situated was a slaughterhouse, and receiving 
assessments from the plaintiff for two years, the defendant 1s 
estopped to deny liability; that, in any event, the testimony 
should have been submitted to the jury with proper instructions. 
The testimony offered for the plaintiff does not tend to prove 
that he acquainted the president of the company at the time oi 
making his application with the fact that he was carrying on at 





6 Insurance Law Journal. [Jan., 


the place in question the business of slaughtering animals, or 
that the property which was sought to be insured was used in 
carrying on said business. Nor does it appear that the president 
of the company knew that the property which plaintiff desired 
to have insured was, in its use or otherwise, property not insur- 
able by the company. But, admitting that if defendant was a 
stock company, authorized to carry on, generally, the business 
of fire insurance, the testimony was sufficient to require the case 
to be submitted to a jury to determine whether the company was 
estopped to deny liability, it does not follow that the court below 
committed error. Defendant is not authorized to insure any and 
all personal property, but to insure certain classes of personal 
property, “being upon farms as farm property”. In form, the 
contract of insurance described property insurable by defendant. 
No such property was destroyed. A contract insuring the risk 
which plaintiff claims was actually covered, the defendant com- 
pany could not lawfully make. Plaintiff was bound to know this. 
He was both insurer and insured. As contract holder, he is pre- 
sumed to have knowledge of the terms of his contract, and as 
member of the defendant company, to have knowledge of its 
powers. 

In Eddy vs. Ins. Co. (72 Mich., 661) it appeared that the 
business of the company was, by the act of incorporation, re- 
stricted to certain territory. An amendment to the statute re- 
moved the territorial restrictions. The amendatory law was 
held to be invalid. A risk taken upon property dutside the origi- 
nal territorial limits of business during the time the amendatory 
statute was supposed to be in force, was held to be void as one 
which the company had no power to assume, although the com- 
pany received and retained a premium of $100, and was, upon the 
facts, otherwise liable. 

It has been held that where a statute prohibits mutual com- 
panies from insuring property not owned by members of the com- 
pany, regular members were not estopped by having received 
the benefit of insurance to deny liability to assessment to pay 
losses on policies issued] by the company to non-members of 
which they had no knowledge: Corey vs. Sherman (Lowa), 60 
N. W., 232. So, where mutual companies were forbidden to in- 
sure one not a member or to receive premiums, it was held that 
a policy, issued to one not a member and who paid a premium, 
was void and that the company was not estopped to plead that 
the contract was ultra vires since the insured was presumed to 





1907. ] Geraghty vs. Washtenaw Mut. Fire Ins. Co. 7 


know that the contract was prohibited: In re Mutual Guaranty 
Fire Ins. Co. (Iowa), 77 N. W., 868. And see, generally, 21 Am. 
& Eng. Ency. L., 267, 268. 

The judgment is affirmed. 

Grant and Blair, Jj., concur. 


HOooKER, J. 

I concur in the affirmance of the judgment in this cause upon 
the ground that by the policy itself the plaintiff was apprised of 
the want of authority on the part of defendant, to make the con- 
tract of insurance sued upon: Pfister vs. Gerwig, 122 Ind., 568; 
Mitchell vs. Mutual Ins. Co., 51 Pa., 402; Burger vs. Mut. Ins. 
Co., 71 Pa., 422; Susq. Ins. Co. vs. Leary, 136 Pa., 500; Van 
Loan vs. Mut. Ins. Co., go N. Y., 280. I am not satisfied to rest 
the denial of the application of the doctrine of estoppel upon the 
ground that the plaintiff was a member of the company and that 
therefore he is to be treated differently in that respect than he 
would be were the defendant a stock company, or the policy is- 
sued by this company one which was inconsistent with such 
membership. See Ins. Co. vs. Smith, 63 Ill., 187; Ins. Co. vs. 
Stanton, 57 Ill., 354; Given vs. Rettew, 162 Pa., 638; In re Mut. 
Guar. Co. (Iowa), 77 N. W., 869; In re Minneapolis Mut. Fire 
Ins. Co., 49 Minn., 291; Osius vs. O’Dwyer, 127 Mich., 244. 

To hold that one dealing with a corporation must know the 
limit of its power to contract in all cases, upon the ground that it 
will be presumed to know the law would seem to be fatal to all 
cases of estoppel when ultra vires is set up as a defense. While 
there is a conflict upon this doctrine between the Federal cases 
and those decided by most of the state courts, this court has fol- 
lowed the latter, and it is now too late to question the doctrine. 
That this is the general doctrine is established by many authori- 
ties. See 29 A. & E. Ency. of Law, 50, 51, and cases cited. The 
cases of Eddy vs. Ins. Co. (72 Mich., 651), and Corey vs. Sher- 
man (lowa, 60 N. W., 232), and In re Mutual Guaranty Fire 
Ins. Co. (Iowa, 77 N. W., 868) are distinguishable for the reason 
that in each the statute under which the company was organized 
contained an express prohibition against the making of the con- 
tract. In the latter case the distinction is pointed out, and the 
statement made that “were it not for the statutes prohibiting 
mutual companies organized under section 1160 (Code 1873) 
from taking premiums and from doing business on the stock 
plan, we would be inclined to hold that, as the corporation had 
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accepted and used the premium paid for the policy in suit, it 
should be estopped from pleading ultra vires as a defense. In- 
deed, the modern authorities seem to sustain that rule: Thomp- 
son vs. Lambert, 44 Iowa, 239. See Ins. Co. vs. McClelland, 9 
Colo., 11; Matt vs. Society, 70 lowa, 455; Beach, Prov. Corp., 
§ 423, and cases cited”. In our own case of Eddy, the express 
prohibition is found, the act expressly limiting the issue of poli- 
cies to three contiguous counties. ‘There are many cases since 
decided, which are at variance with this case, and which, of neces- 
sity overrule it, if this distinction be disregarded. Thus in 
Fourth National Bank vs. Olney (63 Mich., 58) a mining cor- 
poration was held to be estopped from denying the authority to 
contract. The opinion was written by the same justice who a 
short time afterward wrote the opinion in the Eddy Case, and 
it is improbable that he overlooked the earlier case, or the dis- 
tinction referred to which is essential to consistency. The case 
of Day vs. Spiral Springs Buggy Co. (57 Mich., 146) recognizes 
a difference between a contract which has been performed and 
one which has not, and is cited by Mr. Justice Sherwood in the 
case of Cleveland Paper Co. vs. Courier Co. (67 Mich., 158) in 
support of an estoppel. The plea of ultra vires was overridden 
in the case of Savings Bank vs. Elevator Co. (go Mich., 554), and 
in Dewey vs. Railway Co. (91 Mich., 352), while in Coit vs. 
Grand Rapids (115 Mich., 494) a majority of the court applied 
the doctrine to a municipal corporation, while Mr. Justice Mont- 
gomery, who dissented as to the application to a city, used the 
following language: “The settled rule is that executed contracts 
of private corporations, not unlawful, but ultra vires, will be 
treated as binding upon the corporation: Carson City Sav. Bank 
vs. Elevator Co., go Mich., 550: Dewey vs. Railway Co., 91 
Mich., 351. But the weight of authority is opposed to the con- 
tention that a municipal corporation can estop itself from assert- 
ing a want of power to enter into an engagement which is in fact 
ultra vires.” The rule was again applied in Rehberg vs. Tontine 
Surety Co., 131 Mich., 135. There is as much reason why this 
doctrine should be applied to the contracts of insurance com- 
panies as to those of other corporations, and mutual insurance 
companies should be equally subject to the rule, unless it be 
where its contract is with one who is or by the very terms of the 
contract becomes a member. There it has been said that such 
person sustains a double relation to the company, and some 
cases attach significance to it, from which we may infer that it 
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would avoid an estoppel. In the case of In re Mutual Guar. Co. 
(lowa, 77 N. W., 868, 70 Am. St. Rep., 149) the assured was not 
a member, and therefore that case throws no light upon this 
question. 

There are many cases where the courts seem to have disre- 
garded the rule that every one is presumed to know the law, and 
apparently rested their decisions upon the strong equity in favor 
of one who has faithfully carried out his agreement, as against 
one who would retain the consideration and deny liability upon 
the ground oi ultra vires: 29 A. & E. Enc. of Law, 50-53, b, and 
note 1; Holt vs. Winfield Bank (C. C.), 25 Fed., 812; Tenn. Ice 
Co. vs. Raine, 107 Tenn., 151; Peterson vs. Bldg. & Loan Ass’n, 
124 Mich., 573. I am not convinced that a member of a mutual 
insurance company or other corporation is precluded by the 
mere fact of his membership, from asserting an estoppel as 
against the company: Willcuts vs. N. W. Mail L. I. Co., 81 Ind., 
307; Wallace vs. Mystic Circle, 121 Mich., 263. In the case of 
Russel vs. Ins. Co. (80 Mich., 407) an estoppel was recognized 
as an answer to a claim oi ultra vires. See, also, Sav. Bank vs. 
Elevator Co., 90 Mich., 554; Osius vs. O’Dwyer, 127 Mich., 244. 
Some building and loan cases have an analogy to the question: 
Peterson vs. People’s Bldg., Loan & Saving Ass’n, 124 Mich., 
573, 580, and cases cited. 

in some of the cases cited the mere fact of membership ap- 
pears to be conclusive of the question of notice, but in this case 
the statute and by-laws are printed upon the policy, and nothing 
implies a want of knowledge of them, if that would make a differ- 
ence which we do not intend to imply. Whether the plaintiff 
might in a proper action recover the amount paid by him to the 
company, is a question not arising upon this record. 

Montgomery, J.: I concur in the result on the point first above 
stated. 
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SUPREME COURT OF IOWA. 


BANKER’S MUT. CASUALTY CO. 
v8. 
FIRST NAT. BANK OF COUNCIL BLUFFS.* 


The code of Iowa authorized domestic companies to insure against fire 
or “any other casualty”. An amendment of the statute expressly au- 
thorized insurance against burglary, and by a previous statutory pro- 
vision the company had been authorized to begin business when au- 
thorized through the Auditor. Prior to the amendment of the statute 
the Auditor had authorized the company to do burglary insurance, 
and its right to do so had not been challenged for ten years. 


Held, That its right would not be held unauthorized. As between it and 
the public its powers would, in case of doubt, be resolved in favor 
of the public. 

Held, That where burglary insurance was included.in its charter and the 
permission secured from the authorities, such insurance could not 
be set up as unauthorized by the insured as a defense against pay- 
ment of a premium note. 


Appeal from District Court, Polk County. 


GEORGE W. BoWEN and SULLIVAN & SULLIVAN, for Appéllant. 
N. T. GuERNSEY, for Appellee. 


WEAVER, J. 
The plaintiff corporation was organized December 25, 1895. 
By its articles of incorporation, the nature of the business it pro- 
posed to transact was stated as follows :— 

Article 3. The general nature of the business to be trans- 
acted by this company shall be the insurance of the property 
of its members, and no others, against loss or damage by casu- 
alty and to make all kinds of insurance on goods, merchandise 
and other property in the course of transportation whether on 
land or on water, or any vessel or boat wherever same may be; 
and this corporation is especially empowered to insure against 
damage by the casualty of burglary or robbery and the loss or 
destruction of moneys, securities and other valuables while in 
the course of transportation by mail or express. 


Thereafter on December 1, 1896, after an examination into the 
business of the company, the Auditor of the state of Iowa issued 
to said corporation a certificate to the effect that it had filed with 
said officer a sworn statement of its condition in accordance 
with the provisions of chapter 4, tit. 9, of the Code of 1873, regu- 

%* Decision rendered, Sept. 24, 1906. 
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lating burglary insurance, that said statement showed that the 
company had complied with the laws of the state relating to in- 
surance, and was therefore authorized to transact its appropriate 
business of burglary insurance in accordance with law until Janu- 
ary 31, 1897. During the period covered by this certificate the 
plaintiffs issued to the defendant bank a policy of insurance 
against loss by burglary, in consideration of which policy and 
contract of insurance said bank executed and delivered to plain- 
tiff its promissory note for the sum of $300 payable at such times 
and in such installments as might be assessed by the company’s 
board of directors without interest—the assessments not to ex- 
ceed $60 in any one year. On this note defendant paid Decem- 
ber 22, 1896, the sum of $60, and on December 31, 1897, the sum 
of $60, and on January 27, 1899, the note was further credited 
and indorsed by “rebate” in the sum of $97.50. Since the last- 
mentioned date assessments have been duly made for the re- 
mainder of $§2.50 represented by said note, but the defendant has 
neglected and refused to pay the same. Action at law having 
been brought to cover the last-named sum and petition being 
filed alleging the facts aforesaid the defendant demurred thereto 
on the following grounds: (1) Because at the time the policy 
of insurance was issued the plaintiff had no power or authority 
to insure against loss by burglary. (2) Because the note sued 
upon is without consideration and void, the plaintiff having no 
authority to issue the policy for which the note was given; and 
because the policy was null and void and was incapable of en- 
forcement should any loss occur thereunder. The demurrer 
was sustained by the trial court, and the plaintiff electing to stand 
upon its petition and refusing further to plead or amend, judg- 
ment was entered upon.the demurrer, and plaintiff appeals. 

The appeal as discussed by counsel presents the following 
questions for our consideration :— 

1. Did the statutes of this state at the date of the policy issued 
to the appellee permit a domestic corporation to engage in the 
business of insurance against loss of burglary? The trial court 
seems to have answered this inquiry in the negative, and that po- 
sition is maintained by counsel for appellee. At the time in ques- 
tion, the statute (McClain’s Code, § 1695) authorized companies 
organized under the laws of this state to make insurance con- 
tracts as follows :— 


(1) To insure houses, buildings and all other kinds of prop- 
erty against loss or damage by fire or other casualty, and to 
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make all kinds of insurance on goods, merchandise or other 
property in the course of transportation, whether on land or 
on water or any vessel or boat, wherever the same may be. 
(2) To make insurance on the health of individuals, and 
against the personal injury, disablement and death, resulting 
from traveling, or general accidents by land or water. (3) To 
insure the fidelity of persons holding places of private or pub- 
lic trust. (4) To receive on deposit and insure the safekeep- 
ing of hooks, papers, moneys, stocks, bonds and all kinds of 
personal property. (5) To insure horses, cattle and other live 
stock against loss, or damage by accident, theft, or any un- 
known or contingent event whatever which may be the subject 
of legal insurance; to lend money on bottomry or respond- 
entia, and to cause itself to be insured against any loss or risk 
it may have incurred in the course of its business, and upon the 
interest which it may have in any property, by means of any 
loan which it may have made on mortgage, bottomry or re- 
spondentia, and generally to do and perform all other matters 
and things proper to promote these objects. But no company 
shall be organized to issue policies of insurance for more than 
one of the above five mentioned purposes, and no company 
that shall have been organized for either one of said purposes, 
shall issue policies of insurance for any other; and no com- 
pany organized under this chapter, or transacting business in 
this state, shall expose itself to Joss on any one risk or hazard 
to an aniount exceeding Io per cent on its paid-up capital, un- 
less the excess shall be reinsured by the same in some other 
good and reliable company. But the restrictions as to the 
amount of risk any company shall assume shall not apply to 
any companies organized to guaranty the fidelity of persons 
in places of public or private trust, nor to companies that re- 
ceive on deposit and guaranty the safekeeping of books, 
papers, moneys. and other personal property. 


This section was amended by chapter 20, p. 38, Acts of the 
24th General Assembly authorizing casualty insurance for the 
benefit of employers of labor. By chapter 32, p. 43, of the Acts 
of the 25th General Assembly, the act of the 24th General As- 
sembly above mentioned was repealed and substituted and made 
to include insurance against personal injuries generally as weli 
as indemnity against the liability of employers on account of the 
acts or omissions of their employees. Later, and after the issu- 
ance of the policy in controversy, chapter 60, p. 44, of the Acts of 
the 28th General Assembly, was enacted amending Code, § 1709 
(which corresponds with McClain’s Code, § 1695), and authoriz- 
ing, in express words, insurance against loss by burglary. The 
last mentioned amendment having been enacted since the date 
of the note in suit is of no material bearing upon the issue here 
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presented except as it may be regarded in the nature of a legisla- 
tive recognition of the need of the authority there given for this 
class of insurance. It is to be admitted that the insurance stat- 
utes which we have cited as being in force at the date of the or- 
ganization of the appellant company contain no provision which 
expressly and in so many words authorized insurance against 
loss by burglary, and if such authority then existed it must be 
drawn or inferred from the general terms and provisions em- 
bodied in those enactments. For the purposes of this case we 
may also admit the entire correctness of the appellee’s contention 
(1) that a corporation may lawfully exercise only such powers as 
are expressly or impliedly granted by statute; and (2) that as be- 
tween a corporation and the public any reasonable doubt as to 
the granting of a corporate power will be resolved in favor of 
the public, but these propositions being granted and given due 
weight in reaching our conclusion we have still to ask whether 
the power to carry on the business of burglary insurance is not 
fairly to be implied from the statute as it stood in the year 1896: 
It is to be observed that there is no express prohibition of such 
business. The title of the act is broad enough to cover insurance 
of any kind. The opening section (McClain’s Code, § 168s), 
which is the keynote or introduction to the provisions which fol- 
low, prescribes how “any number of persons” (may) “associate 
themselves together for the purpose of forming an insurance 
company or for any other purpose than life insurance”. Section 
1695, already quoted, undertakes to prescribe five different 
classes or kinds of insurance in which such associations may en- 
gage. If this chapter is broad enough to permit burglary insur- 
ance, it must be found in subdivision 1 of this section when read 
in the light of the entire insurance statute of which it forms a 
part. The subdivision authorizes the insurance of houses, build- 
ings and all other kinds of property against loss by fire or other 
casualty. As will be noticed the effect of the statute, as applied 
to this case, will be determined very largely on the scope of the 
meaning we may give to the words “other casualty”. ‘“Casu- 
alty” and “casualty insurance” are words of quite frequent use, 
yet it cannot be said that their definition has been very accurately 
settled by the court. Strictly and literally “casualty” is perhaps 
to be limited to injuries which arise solely from accident without 
any element of conscious human design or intentional human 
agency; or as it is sometimes expressed, inevitable accident, 
something not to be foreseen or guarded against: Standard 
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Dictionary. But in ordinary usage, “casualty” like “accident” 
is quite commonly applied to losses and injuries which happen 
suddenly, unexpectedly, not in the usual course of events, and 
without any design on part of the person suffering from the in- 
jury. Nor does the fact that the conscious or intended act of 
some other person produces it take from such injury its char- 
acter as an accident or casualty: Richards vs. Ins. Co., 89 Cal., 
170; Ins. Co, vs. Crandall, 120 U. §., 527; Schneider vs. Ins. Co., 
24 Wis., 28. 

In State ex rel. vs. Investment Co. (Minn., 50 N. W., 1028) 
“casualty insurance” is said to have “a well-defined meaning as 
insurance against loss through accidents resulting in bodily in- 
jury or death”. But it is perfectly apparent that the insurance 
against casualty provided for by our state as above quoted has 
no reference whatever to injuries or losses of this class, for it is 
expressly treating of property losses as distinguished from losses 
by personal injury. It comes rather within the definition of the 
phrase which is given by the Supreme Court of Massachusetts 
in Employers’ Liability Assur. Corp. vs. Merrill (29 N. E., 529), 
where, in differentiating between accident companies and casu- 
alty companies, it classes under the latter head companies insur- 
ing against the explosion of steam boilers and breaking of plate 
glass. A casualty by which a loss of property is occasioned is 
not necessarily restricted to a conflagration by which the prop- 
erty is consumed, and we can see no reason why, in the absence 
of other restrictive provisions in the statute, it may not as well 
include lightning, tornado, flood, hail or other force or violence 
by which such property is injured, destroyed or lost without the 
agency or design of the owner. But counsel say that even if the 
word “casualty” standing alone is broad enough to include loss 
by burglary, yet under the rule of ejusdem generis its scope must 
be restricted to casualties of like kind with those specifically 
mentioned in that connection, and that under this rule the words 
“other casualty” having been preceded in the same section by 
reference to loss or damage by fire, they must be read as mean- 
ing other like casualty. Of the soundness of the general rule of 
construction here appealed to, by which when specific and gen- 
eral terms are both employed in the same connection the general 
terms are held to take their meaning from the specific, there can 
be no doubt; but it is never used to render words meaningless or 
to defeat a plainly expressed intent. See State vs. Broderick, 
7 Mo. App., 19. For instance, to interpret the statute as if it 
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read “To insure property against loss or damage by fire or other 
loss or damage by fire” would be to perpetuate an absurdity. 
Indeed, unless we treat the general words “or other casualty” 
as intended to include other risks than those already mentioned 
in the specific reference to “loss or damage by fire’, then they 
mean nothing, and add nothing whatever to the idea which 
would be expressed by the sentence with these words entirely 
omitted: Borough vs. Geer (Pa.), 11 Atl., 415; Riggs vs. State, 
75 Tenn., 475. Such a holding would violate the cardinal rules 
of construction and deny to the language employed the meaning 
and effect which it bears in common and approved usage. 
“Other” is also frequently used in an unrestricted sense—not 
limited by the rule of ejusdem generis: Flower vs. Witkovsky, 
69 Mich., 371; People vs. Stone, 9g Wend. (N. Y.), 182; Hall vs. 
State, 48 Wis., 689. The likeness which the general expression 
must bear to the specific words employed in order to apply the 
rule of ejusdem generis to the present case would seem to be 
likeness in the loss or damage to be insured against rather than 
in the causes producing it. The specific reference to loss or dam- 
age by fire is all inclusive so far as that cause is concerned, and 
loss or damage by other casualty must of necessity refer to in- 
juries which are referable to some other cause: Brown vs. Cor- 
bin (Minn.), 42 N. W., 481. Property injured by fire becomes a 
partial or total loss, and a casualty other than fire which pro- 
duces like loss or injury is we think, a like casualty within the 
meaning of the statute. That the rule relied upon by appellee 
necessarily permits some latitude in the interpretation of statutes 
is well illustrated by reference to the first clause of the very pro- 
vision we are here considering. The power there granted is ‘to 
insure houses, buildings and all other kinds of property”, etc. We 
feel very certain that counsel would not insist that the rule of 
ejusdem generis operates to restrict the corporation to insurance 
of structures similar in character to “houses and buildings”. 
Indeed. if the power thus granted is not broad enough to author- 
ize the insurance of household goods, stocks of merchandise, 
grain in stack and generally whatever comes fairly within the 
term “property” and is liable to “loss or damage by fire or other 
casualty”, then the statute falls far short of the commonly ac- 
cepted meaning as well as the effect which has always been given 
it in actual practice. See, also, Brown vs. Corbin (Minn.), 42 N. 
W., 481; Kelly vs. People, 132 IIl., 363; Pooler vs. State, 97 
Wis., 627; Hyde vs. Hyde, 64 N. J. Eq., 6; Grissell vs. R. R., 
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54 Conn., 447; Winters vs. Duluth, 82 Minn., 127; Gas Light 
Co. vs. R. R. Co., 91 Iowa, 470. This reference to the practical 
construction which has been placed upon the statute brings us 
naturally to the consideration of another rule which should not 
be overlooked. Even if as an original question the construction 
which we have placed upon the statute were open to doubt, yet 
if the language employed is ambiguous or lacking in clearness 
and definiteness of expression (and this we think must be con- 
ceded), then the contemporaneous construction placed thereon 
by the executive and administrative authorities of the state who 
are charged with the duty of applying and enforcing it is highly 
persuasive of the correctness of such interpretation. True, it is 
not permitted to control a clear and specific legislative enact- 
ment or to defeat a plainly expressed intent, but where the lan- 
guage of the act is open to construction at all it is entitled to 
much weight: Packard vs. Richardson, 17 Mass., 143; Bruce 
vs. Schuyler, 9 Ill., 221; United States vs. Moore, 95 U. S., 760; 
Hahn vs. U. S.; 107 U. S., 406; Five per Cent Cases, 110 U. S., 
485; Brown vs. United States, 113 U. S., 571; U.S. vs. Hill, 
120 U. S., 182; U.S. vs. Johnston, 124 U. S., 263; Montana vs. 
Clark (C. C.), 42 Fed., 629; Hewitt vs. Schultz, 7 N. D., 611; 
and cases cited in 26 Am. & Eng. Ency. Law (2d Ed.), 622. 

Now, the statute in which the section under consideration is 
found provides that a corporation organized to transact an in- 
surance business shall, before entering thereon, make a certifi- 
cate setting forth the name it has adopted, the amount of its capi- 
tal stock, its principal place of business, the object or business for 
which it is formed, and forward the same to the Auditor of State 
who shall submit it to the Attorney-General for examination, and 
if it shall be found by the Attorney-General to be in accord with 
the provisions of the statute and not in conflict with the Consti- 
tution and laws of the United States or of the state of Iowa he 
shall make a certificate of the fact and return it to the Auditor of 
State, and when the certificate of the company shall have re- 
ceived the approval of both the Attorney-General and the Audi- 
tor of State the same shall be recorded, and when these prelimi- 
naries have been complied with and the company has otherwise 
completed its organization as required by law, it is clothed with 
authority “to carry on the business of insurance as named in such 
certificate of incorporation”: McClain’s Code, § 1685. 

The petition to which demurrer was sustained shows that by 
its articles of incorporation the appellant company was organ- 
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ized to insure the property of its members against loss or dam- 
age by casualty or burglary or robbery, and the loss or destruc- 
tion of moneys, securities and other valuables while in course of 
transportation by mail or express. It is further shown that for 
the year 1896 the Auditor of State issued to the appellant a cer- 
tificate in the following form :— 


State of lowa. 
Office of Auditor of State. 

It is hereby certified. That there has been filed in this office 
a sworn statement showing the condition of the Bankers’ Mu- 
tual Casualty Company, located at Des Moines in the state of 
Iowa, on the first day of December, A. D., 1896, in accordance 
with the provisions of chapter 4 of title IX. of the Code of 
lowa, A. D., 1873, regulating burglary insurance companies, 
that said statement shows that said company has complied 

- with the laws of the state relating to insurance. 


Authority is therefore given to the above named company 
to transact its appropriate business of burglary insurance in 
this state, in accordance with the laws thereof, until the thirty- 
first day of January, A. D., 1897. 

In testimony whereof, I have hereunto set my hand and af- 
fixed my seal of office at Des Moines, this second day of De- 
cember, A. D., 1896. 


[Signed] C. G. McCarthy. 
[Seal.] Auditor of State. 


While this certificate was in force the policy and note in con- 
troversy were executed and delivered. It is not expressly al- 
leged that the Attorney-General passed upon the showing made 
by the corporation, but the law having made it the duty of the 
Auditor to submit it to him before giving it his own approval, 
there is a presumption that the duty was performed and that the 
chief law officer of the state examined and approved the appel- 
lant’s organization and plan of business as being in accordance 
with the statute. It thus appears that the officers, to whom was 
especially committed the duty of enforcing the statute, inter- 
preted it as permitting burglary insurance, and by their approval 
gave the company at least apparent authority to transact such 
business. So far as we know that interpretation and authority 
remained unchallenged for a period of ten years and until the 
objection was raised by the demurrer in this action. The ap- 
pellee has held the policy issued to it by the appellant for the full 
period of insurance, and has from time to time paid the accruing 


assessment without objection or protest so far as the pleadings 
VoL XXXVI.—2. 
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disclose until the final call on which this suit is based. While 
not disclosed by the record, it is at least probable that much 
other business of this kind has been transacted by this and other 
companies doing a like business on the strength of this interpre- 
tation of the law by the state officers to whom its administration 
was committed; and much less injustice is likely to be accom- 
plished by adhering to that interpretation than by departing 
therefrom at this late date. , 

2. Assuming as an original proposition that appellee’s con- 
struction of the statute is correct, does it necessarily follow that 
the policy issued by the appellant was void and the note in suit 
without any valuable consideration? This question we are con- 
strained to answer in the negative. For the purposes of the or- 
ganization of an insurance corporation with authority to do 
business in this state, the interpretation of the statute governing 
the same and the determination of the validity of such organiza- 
tion and its plan of business are committed primarily to the 
Attorney-General and Auditor of State. Having adopted arti- 
cles of incorporation expressly assuming to transact the business 
of burglary insurance, and having secured from the proper au- 
thority a finding that such business was authorized by the stat- 
ute and that its organization was sufficient for such purpose, no 
court would permit it to escape liability on a contract issued by 
such authority on the plea of ultra vires. It is a plea not favored 
in law and is never sustained save where the most persuasive 
considerations of public policy require it: Wright vs. Hughes, 
119 Ind., 324; Field vs. B. and L., 117 lowa, 201; Church vs. 
Johnson, 93 Lowa, 544; Kennedy vs. Bank (Cal.), 35 Pac., 1039. 
A corporation having received the benefit of a contract is es- 
topped to plead want of power to enter into it: Rehberg vs. 
Surety Co. (Mich.), 91 N. W., 132; Butterworth vs. Kritzer, 115 
Mich., 1; Opera House Co. vs. Mercantile Ass'n, 59 Kan., 778; 
Wright vs. Pipe Line Co., 1o1 Pa., 204; Main vs. Casserly, 67 
Cal.. 127: Bullen vs. Trading Co., too Wis., 41. In the last- 
cited case the court says: “If a corporation offends against the 
law of its creation by a transaction so far consummated that it 
has become possessed of the funds thereof, it cannot shield itseli 
from the consequences by the docfrine of ultra vires. It may be 
punished by the state against which the offense was committed, 
but it is powerless to add to the wrong by invoking the doctrine 
of ultra vires to perpetuate a fraud upon an innocent member of 
society.” This is a wholesome doctrine both in law and in 
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morals, and under its application, had the appellee sustained a 
loss within the terms of its policy, the appellant could not have 
successfully interposed the plea of ultra vires. It cannot be said, 
therefore, that the premium note was without consideration. 
It is true, precedents may be found which give the doctrine of 
ultra vires a much broader application than we here accord to it, 


but our conclusions are supported by the clear weight of modern 
authority. 


It follows from what we have said that the demurrer to the 
petition should have been overruled. 

The judgment must therefore be reversed, and the cause re- 
manded for further proceeding in harmony with this opinion. 
Reversed. 


SUPREME COURT OF OHIO. 


HARTFORD FIRE INS. CO. 
U8 
BENJAMIN WHITMAN.* 


A parol contract of insurance, as distinguished from a parol agreement to 
issue a policy, must not be executory, but must take effect in presenti. 

In order to establish the relation of insurer and insured, in parol, as exist- 
ing before. the delivery of the policy, the plaintiff must do so by full 
and clear proof. 

In the absence of such a stipulation in the application or policy as makes 
the actual delivery of the policy a condition precedent to the consum- 
mation of the contract of insurance, the actual delivery or non-deliy- 
ery of the policy is not of itself conclusive evidence of the completion 
of the contract of insurance; but the unconditional acceptance of the 
application by the insurer is a consummation of the contract. 

Where there is no oral agreement for insurance prior to the policy, if a 
policy has been executed in form, but has not passed out of the pos- 

session of the insurer or his agent, and no payment of premium has 

been made, the contract is prima facie incomplete; and the burden 
is upon the party who asserts that there is a contract, to show that 
the policy became operative by the intention of both parties. 


Where, there being no oral agreement for insurance to take effect prior to 
the issue of the policy, upon an application for insurance at less than 
the regular rate, an agent wrote up and countersigned a policy and, 
without parting with the possession thereof, wrote to the applicant 
that he had “issued” a policy, but would hold the same until he 
should have time to hear from his company, and the company there- 
after rejected the risk and the agent forwarded the policy to the com- 
pany, these facts constitute no proof of a consummated contract of 
insurance, although the applicant may not have received notice of 
the refusal. 
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Error to the Circuit Court of Wayne County. 

This case was orally argued before one division of the court, 
but was submitted to and decided by the full bench. The plain- 
tiff alleges in his petition, among other things, that about July 
Ist, the defendant, by its agent, consummated a contract with the 
plaintiff for insurance on his dwelling house in the sum of $700, 
and $300 on its contents, by the execution and receipt of the 
plaintiff's application therefor, which the agent prepared and 
mailed to plaintiff for his acceptance and signature, and which 
plaintiff accepted and signed and returned to said agent, all of 
which was done in pursuance of a previous conversation and 
agreement as to the terms of said insurance; that by the terms 
of said verbal agreement plaintiff was to pay as a premium the 
sum of $19 on the call of the agent therefor after the issuance ot 
the policy of insurance, which was to be issued by said agent 
forthwith on the receipt of said application and thereafter to be 
delivered to the plaintiff at the convenience of the agent, the 
insurance to take effect immediately on the return of the applica- 
tion by the plaintiff; that the defendant issued a policy of insur- 
ance covering the plaintiff's said property and notified the plain- 
tiff thereof in writing, on which notice he relied, and relying on 
such insurance gave the matter no further special attention; that 
for reasons unknown to the plaintiff the agent delayed calling for 
said premium and the delivery of the policy until the said dwell- 
ing house and contents thereof were destroyed by fire on the 13th 
of August, 1903. Plaintiff also alleges that after the fire he noti- 
fied the defendant’s said agent of his loss and demanded its ad- 
justment, and demanded payment according to said contract of 
insurance, and offered to pay the premium due thereon; that 
said agent refused to deliver the policy and concealed and kept 
the same from the plaintiff notwithstanding his repeated requests 
therefor, and the defendant company refused to make any ad- 
justment or payment of the loss as by the terms of the policy they 
are bound to do, or to exhibit the policy so that the plaintiff may 
more certainly know his duties and rights thereunder. The 
plaintiff prayed that the contract of insurance may be specifically 
enforced and the loss ordered adjusted and paid to the plaintiff 
according to the said contract of insurance, and for such other 
and further relief as in equity he may be entitled. 

The answer of the defendant largely consisted of specific ad- 
missions and denials, and in substance the defense was, that the 
defendant through its said agent, or otherwise, never entered 
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into any contract of insurance with the plaintiff, verbally or writ- 
ten, upon the property described in the petition, or any other 
property. 

The case was tried to a jury, and at the close of the plaintiff's 
evidence the defendant moved the court to direct a verdict for 
the defendant, and also at the conclusion of all the testimony the 
defendant requested the court to charge the jury, “that under 
the law and the evidence in this case the plaintiff is not entitled 
to recover and your verdict will therefore be for the defendant”. 
The court overruled the motion to direct for the defendant and 
refused to charge the jury as requested. A verdict for the plain- 
tiff resulted, and upon that verdict judgment was entered against 
the defendant. The Circuit Court affirmed the judgment of the 
Court of Common Pleas. 


BARGER & Hicks and M. L. SmyseEr, for Plaintiff in Error. 
Hrram B. Swartz, for Defendant in Error. 


DAVIS, J. 

There is a well defined distinction, maintained in the cases, be- 
tween a parol contract to insure or to issue an insurance policy, 
and a parol contract of insurance. Cases within latter class, in 
order to be enforceable, must not be executory, but must take 
effect immediately on the making of the agreement: Taylor vs. 
Phcenix Ins. Co., 47 Wis., 36; Myers vs. Liverpool, etc., Co., 121 
Mass., 338; Idaho Co. vs. Ins. Co., 8 Utah, 41. 

Nowhere in the record of this case do we find any evidence of 
a parol contract of insurance in presenti. Whatever verbal 
agreement was made, if any agreement was ever consummated, 
was to take effect in futuro, on the execution and receipt of the 
plaintiff's application therefor and its acceptance by the insurer ; 
and such is the averment of the plaintiff in his petition and his 
testimony on the trial. Nothing different appears anywhere in 
the record. In the evidence, there is not even a suggestion of a 
preliminary contract, with the defendant, for insurance to take 
effect prior to the application. There is some evidence tending 
to show that there was an agreement to issue a policy of even 
date with the application; but this is disputed, the agent assert- 
ing that there was never any agreement as to the rate of pre- 
mium to be paid and that he only said to the plaintiff that he 
would try to place the insurance in some company at the rate 
which plaintiff said was all he would pay. He is supported in this 
by the undisputed fact that he did try in one ‘company, in the 
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same manner as with the defendant, and failed; and that he 
thereafter proceeded with the defendant, notifying the plaintiff 
that he would hold the policy until he should have time to hear 
from the company. « 

The defendant was never, even by implication, a party to any 
contract, verbal or written, until the plaintiff made his written 
application to the defendant: 2 Clement on Fire Ins., 574, Rule 
15. It is a conceded fact that the agent with whom the plaintiff 
dealt was the agent of several companies, and that his undertak- 
ing was to get the insurance “in some stock company”, not any 
particular one; but the defendant was not a party to, or known 
in, any negotiations, until the agent had tried to get the insurance 
in another company and it had refused the risk on account of 
the rate proposed, nor until an application for insurance had been 
made directly to the defendant. The plaintiff, therefore, must 
recover, if at all, upon his alleged written contract as contained 
in the application and the policy which he claims was issued 
thereon. Thus is raised a pure question of law, which we think 
was erroneously resolved in both of the lower courts. 

This question was presented to the trial court in this form, 
Do the facts proved in this case show that the Hartford Fire 
Insurance Company had entered into a contract with the plaintiff 
to insure the plaintiff's building, and that such contract was sub- 
sisting at the time plaintiff's building was destroyed by fire? We 
have already disposed of the contention that there was an oral 
contract. It is admitted that the plaintiff made a written applica- 
tion to be insured in the defendant company, which was: dated 
June 26, 1903, and was received by the agent about July 1, 1903; 
and it is admitted that the application was for insurance, on 
building and household goods, to the amount of one thousand 
dollars, at the rate of $1.90 per hundred, making the premium for 
one year nineteen dollars. It is admitted that the agent wrote 
to the plaintiff on July 3, 1903, as follows: “I have issued a 
policy covering on yotir property. Will hold policy until I have 
time to hear from the company.” It also clearly appears that the 
rate proposed in the application was very much below the regular 
rate for such a risk. It is also conceded that the agent had the 
authority to fill out and countersign policies, and that he did fill 
out and countersign a policy to the plaintiff, which he did not 
deliver, but which was never out of his possession until the com- 
pany declined the risk, when he mailed it to the company. The 
policy is stamped by the company, “Received July 9, 1903”. 
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it is the general rule that delivery is necessary to the validity 
of a written instrument. Nevertheless the delivery or non-deliv- 
ery of a policy of insurance is not always the final test of the 
completion of a contract of insurance, unless there is such a 
stipulation in the application or the policy as makes delivery a 
condition precedent to the consummation of the contract. Ac- 
tual delivery of the policy may be very strong evidence of the 
consummation of the contract; but it is not of the essence of the 
contract, because possession of the policy is not conclusive. The 
insured may have obtained possession of the policy upon condi- 
tions, or by fraud, while possession by the insurer after the minds 
of the parties have met and the preliminary conditions have been 
performed by the insured, may be wrongful: Vance on Insur- 
ance, 173. A contract of insurance is consummated upon the 
unconditional acceptance of the application of the insured by the 
insurer: New York Life Ins. Co. vs. Babcock, 104 Ga., 67; 
More et al. vs. N. Y. B. F. Ins. Co., 130 N. Y., 537; Walker vs. 
Farmers’ Ins. Co., 51 lowa, 679; Machine Co. vs. Ins. Co., 50 
Ohio St., 549. 

It is argued in this case that the agent having full power to do 
so, countersigned and issued a policy in accordance with the ap- 
plication, and notified the plaintiff that he had done so; and that 
having done so, his act bound the company as an acceptance of 
the application and as a constructive delivery of the policy. Yet, 
while the agent wrote to the plaintiff that he had “issued” a policy, 
it is clear that he meant no more than that he had written it and 
signed it, and he coupled with this information the further state- 
ment that he would “hold” it until he had heard from his princi- 
pal, and it is beyond dispute that he did so hold it and that the 
insurance company refused the risk, whereupon he sent it to the 
company according to the custom in such cases. All this is in- 
consistent with the idea of an acceptance or of a holding of the 
policy by the agent for the plaintiff. 

“Delivery is largely a question of intention, as evidenced by 
words or acts. The requisites of a valid delivery may be said to 
be three: (1) There must be an intention on the part of the per- 
son executing the policy to give it legal effect as a completed in- 
strument; (2) this intention must be evidenced by some word or 
act indicating that the insurer has put the instrument beyond his 
legal control, though not necessarily beyond his practical con- 
trol; and (3) the insurer must acquiesce in this intention :” Vance 
on Insurance, 169. 
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In the absence of an oral agreement for insurance prior to the 
policy, if a policy had been duly executed but had not passed 
out of the possession of the insurer or his agent and no payment 
of premium has been made, the contract is prima facie incom- 
plete; and it rests upon the party who asserts that there is a 
contract to show that the policy became operative by the inten- 
tion of both parties: Elliott on Insurance, § 31. In the ab- 
sence of any other evidence to show assent of the company to 
the making of a contract of insurance, delivery of the policy must 
be shown: 19 Cyc., 603. See Machine Co. vs. Ins. Co., 50 Ohio 
St., 549. 

Upon the foregoing principles the Supreme Court of Lowa 
held that where an agent af an insurance company made out a 
policy of insurance to the plaintiff and left it in the hands of a 
third party until he could learn whether the company would ac- 
cept the risk or not, and the company did refuse to accept it, 
there was no delivery of the policy and no consummated contract 
of insurance, and the court said: ‘We think that the verdict 
should have been promptly set aside because there was no evi- 
dence to support it.” 

In order to establish the relation of insurer and insured as 
existing before the delivery of the policy, the plaintiff must do so 
by full and clear proof: Kerr on Ins., 53, 88 (§§ 33, 47). We 
think that the plaintiff stopped very far short of proving the 
claims which he makes in his petition. And with respect to the 
allegation in the petition that the plaintiff relied on the notice 
that the agent was holding the policy, and therefore gave the 
matter of insurance no further attention, it is perhaps sufficient 
to again call attention to More et al. vs. N. Y. B. F. Ins. Co., 130 
N. 24 Se. 

The Court of Common Pleas therefore erred in overruling the 
request of the defendant to direct a verdict for the defendant and 
in rendering judgment on the verdict. It follows that the judg- 
ment of the Circuit Court was also erroneous. 

Shauck, C. J., Price, Crew, Summers and Spear, JJ., concur. 

Reversed and judgment for plaintiff in error. 
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SUPREME COURT OF NORTH CAROLINA. 


DUFFY, Jr. 
vs. 
FIDELITY MUT. LIFE INS. CO.* 
The by-law of a benevolent society provided that notice of dues and as- 
sessments mailed to the members at their address as it appeared 


on the books should be legal notice, and a certificate by the treasurer 
or bookkeeper of such mailing should be conclusive. 


Held, That the duty was on the society to show a proper mailing of the 
notice, which was a condition precedent to enforcement of a penalty 
for non-payment. 


Held, That a by-law making the certificate of such mailing conclusive 
tends to oust the jurisdiction of the courts, and is a dangerous inno- 
vation on a common right, and the question of such mailing is open 
to inquiry through proper evidence by the court. 


Where the notice was not received it is reasonable to presume that it was 
not mailed, and the burden was on the company to show the contrary. 


Held, That a certificate of the mailing by the treasurer, showing that it 
was based on the affidavit of a clerk, was based on hearsay, and there- 
ior was not conclusive. 


Held, That a finding that the notice was not properly mailed, and was not 


received, where there was evidence tending to support it, will not be 
disturbed. 


Statement of case by CONNOR, J. 

This action is prosecuted by the plaintiff for the alleged wrong- 
ful cancellation of a policy of insurance by defendant, plaintiff 
claiming as damages the premiums paid and interest thereon. 
Defendant admitted the cancellation and justified by alleging that 
plaintiff having failed to make payment of premium when due, 
the policy, by its terms, became void. The controversy arises 
upon the question whether the notice of assessment was given to 
plaintiff according to the terms of the policy and by-laws of the 
association.. The two issues material to be considered in dispos- 
ing of this appeal are (1) Was a notice of assessment of July 1, 
1903, which was payable July 31, 1903, duly directed to the plain- 
tiff at Newbern, N. C., which address appeared at the time on the 
books of the company, deposited on July 1, 1903, postage pre- 
paid, in the postoffice in Philadelphia? A. No. (2) Was the 
notice of July 1, 1903, assessment received by plaintiff at his 
address in Newbern, N. C.? A. No. It was in evidence that 
at the date of the policy, April 12, 1883, and by its terms the 
assessments were due and payable to Joel Kinsey, trustee, at 

% Decision rendered, August, 1906. 
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Newbern, N. C., that payments were made to said trustee until 
some time prior to July 1, 1903, when the by-law was so amended 
that the assessment became payable to the company in Phila- 
delphia. That after the change in the by-law plaintiff made sev- 
eral payments of assessments by sending some to Philadelphia. 
Defendant introduced article 5, section 9 of the by-laws, as 
amended; as follows: ‘A printed or written notice directed to 
the address of a member, as it appears at the time on the books 
of the association, and deposited in the office at Philadelphia, 
shall be deemed a legal and sufficient notice of mortuary calls 
and dues. A certificate made by the treasurer or bookkeeper 
showing such facts shall be taken and accepted as conclusive evi- 
dence of the mailing of such notice.” Defendant thereupon in- 
troduced a certificate made by O. C. Bosbyshell, treasurer, stat- 
ing that on July 1, 1903, a notice of assessment directed to the 
plaintiff was deposited in the postoffice of the city of Philadel- 
phia, inclosed in an envelope, postage prepaid, etc., concluding 
“And this certificate is made by me, and the treasurer of said 
company, in conformity with the by-laws of the said association, 
which are a part of said policy, and attached hereto is a true and 
correct transcript of the records of the company made at that 
time, showing the mailing of such notice, being the affidavit of 
the mailing clerk”, etc. Following this certificate is the affidavit 
of S. E. Haines, clerk, who states that he had charge of the 
preparation and mailing of notices for premiums upon policies 
issued by defendant. That on the 7th day of July, 1903, he de- 
posited the notices referred to in certain sheets attached, ad- 
dressed to the persons named, etc. This affidavit bears date 
July 1, 1903, and attached thereto is a sheet showing notice oi 
assessment mailed to plaintiff at Newbern, N. C. There is no 
controversy regarding the amount of the assessment. Plaintiff 
was asked the following questions: “Did you ever receive any 
notice or demand for payment of assessment for July 1, 1903? 
Defendant objected. Objection overruled; defendant excepted. 
A. I have never received a notice for July, 1903.” The defendant 
requested certain special instructions, which are set out in the 
opinion. The jury answered both issues in the negative. From 
a judgment upon the verdict, defendant appealed. 


W. D. McIver and O. H. Gurion, for Plaintiff. 
Joun W. HrinspALe and W. W. Criark, for Defendant. 
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Connor, J. (after stating the case). 

In the view which we take of this appeal, several of the ques- 
tions presented by the exceptions and argued in the brief become 
immaterial. The inquiry to which the first issue is directed lies 
at the threshold of the controversy. The answer to that ques- 
tion, in our opinion, is decisive of the case. The authorities cited 
by the learned counsel for defendant fully sustain the validity 
of the contract contained in the policy declaring that by mailing 
the notice, properly addressed, to the plaintiff, the defendant 
discharges its duty in that respect. The authorities are particu- 
larly uniform in holding that a by-law of an assessment insurance 
company providing that notice may be given members of assess- 
ment by mailing, properly addressed, is valid and binding upon 
the members: Yoe vs. Mut. Ben. Ass’n, 63 Md., 86; Epstein vs. 
Mut. Aid Ass'n, 28 La. Ann., 938; Niblack, Ben., § 260. It is 
equally well settled that the by-laws of such association when 
assented to by the member, as provided in the charter, constitute 
the measure of duty and liability of the parties, provided they are 
reasonable and not in violation of any principle of public law. 
There was evidence proper for the consideration of the jury tend- 
ing to show that Dr. Duffy knew of the change in the by-law by 
which the assessment became payable in Philadelphia. The au- 


thorities are uniformly to the effect that when the duty is im- 
posed upon the company to mail the notice, in order to sustain a 
forfeiture, it must show affirmatively that the notice was mailed, 
properly addressed, within the time fixed. “The giving of the 
notice is a condition precedent, and good standing is not lost by 
a failure to pay an assessment of which no notice was given 
through the fault or misconduct of a supreme lodge or society, 


or its officers:” Niblack on Ben. Soc., § 257. In the absence of 


any contract or by-law to the contrary, actual notice must be 
shown, not only mailing, but the receipt of the notice. But, as 
we have seen, the parties here have contracted that mailing shall 
be taken as notice. The defendant seeks to show conclusively 
by the certificate of the treasurer that the notice was mailed, and 
excepts to the testimony of plaintiff that it was not received. For 
the purpose of sustaining this exception the defendant relies 
upon the by-laws declaring that such certificate shall be taken as 
conclusive evidence of the fact of mailing. This contention pre- 
sents the question whether the by-law so providing is valid. 
There can be no question that a corporation may make reason- 
able by-laws not inconsistent with its charter. “In its operation 
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between the corporation and its members, a by-law in order to 
be valid must not be unreasonable, oppressive or extortionate :” 
1o Cye., 357; Allnutt vs. Sub. High Court, 62 Mich., Ito. 
Whether a by-law is reasonable is a question of law for the court: 
Ib., 358. A delinquent investigation by the learned and indus- 
trious counsel for both parties, and ourselves, fails to discover 
any authority or discussion of the exact question presented by this 
equal. The numerous cases sustained contracts by which the 
parties agree to submit questions arising between them to arbi- 
tration, or to the estimate of one or more persons chosen in ad- 
vance, give us but little aid in the solution of this question. “By- 
laws restricting the right to sue in the courts are generally void :” 
10 Cyc., 361. While the by-law relied upon by the defendant does 
not in express terms undertake to deprive the plaintiff of his 
right, in common with all other citizens, to sue in the courts for 
redress of his grievance, the practical effect of the right claimed 
to close the door to inquiry in respect to the controverted fact is 
to keep the promise to the ear and break it to the heart. If one 
of the officers of the corporation may, by an ex parte unsworn 
certificate, conclusively close an inquiry into the fact, it would be 
an idle thing to go into court and impanel a jury, only to be told 
that no evidence will be heard by them. While courts will, and 
should cautiously exercise the power of declaring contracts, sol- 
emnly made by the parties, void, as being unreasonable, they 
should at the same time carefully scrutinize contracts, the pur- 
pose and effect of which is to prevent the citizen from having 
his rights passed upon and enforced by the courts of the state, 
by the means and methods which experience has shown to be best 
adapted to that purpose. It would seem that to sustain a by-law 
making such certificate presumptive evidence is as far as the 
courts would go in that direction. Without attributing to the ofh- 
cer any corrupt motion, we cannot fail to recognize the truth, 
taught by experience, that those whose duty requires the daily 
mailing of large numbers of letters cannot retain any personal 
memory of the particular letters mailed, and are compelled to 
rely upon the record made by them at the time. Such record 
should have, and always does have, great weight in establishing 
the fact recorded. It has never been held that such records made 
by persons engaged in the private business are conclusive evi- 
dence of such facts. Based upon reasons of public policy, certain 
public records import absolute verity and may not be contra- 
dicted, but such reasons do not extend to private entries. The 
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rules of evidence are relaxed to the extent of permitting them to 
be introduced as entries, within well defined limitations: Ins. 
Co. vs. R. R., 138 N. C., 42; Greenleaf, Ev., § 120. To go be- 
yond this and allow private corporations, by means of by-laws, to 
make acts of their own officers conclusive evidence, so far as our 
researches inform us, is without precedent, and we think would be 
an unreasonable and dangerous innovation upon a common right. 
It will be observed that the by-law does not require the certificate 
of the treasurer to state a fact within his own knowledge; he is 
not required to certify that he mailed the notice or that he saw 
some other person do so, but may, as in this case he undertook 
to do so, rely upon the statement of an office boy or any other 
servant or employee of the cgmpany. Certainly to permit such 
certificate to have the conclusive effect claimed would put every 
member of the defendant company in the absolute power of the 
corporation. It is said that there is a presumption, founded 
upon experience, that a letter duly posted, prepaid and properly 
addressed, reached its destination. The jury have found, upon 
the second issue, that Dr. Duffy never received the notice. It 
appears from the mailing sheet that other notices mailed at the 
same time were received. The only reasonable explanation of 
this condition of the matter is that the notice was not mailed. 
The burden of proof was on the defendant to show the mailing. 
There is another view of the question upon which we: think the 
testimony was competent. If a by-law of this character were 
valid, it would certainly be construed strictly, and the certificate 
be required to comply with its terms. After stating the facts in 
regard to the mailing, the treasurer proceeds to say: “This cer- 
tificate is made by me, the treasurer of said company, in con- 
formity with the provisions of the by-laws of the said association, 
which are a part of said policy, and attached hereto is a true and 
correct transcript of the records of the company made at that 
time”, showing the mailing of such notice, being the affidavit of 
the mailing clerk, and one of the sheets referred to therein. It is 
thus made apparent that he is relying upon the affidavit of Mr. 
Haines, which is attached to this certificate. His statement, 
therefore, is based upon hearsay, and thus we are invited to make 
a second departure from well settled rules of evidence. To do so 
would further endanger the rights of members of the association. 
We have carefully examined the numerous cases cited by counsel 
for the defendant and, as conceded by them, they do not decide 
the question upon this record. The recognition by the courts of 
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contracts to submit questions to arbitration is based upon a prin- 
ciple not applicable to this case. We are of opinion that his 
honor committed no error in admitting the testimony of Dr. 
Duffy. The jury having fotnd the fact against the contention, 
upon the first issue, it is unnecessary to consider the other ques- 
tions discussed in the brief. ‘The by-law relied upon is unreason- 
able and invalid. Upon an examination of the entire record we 
find no error. 


SUPREME COURT OF TENNESSEE. 


KAVANAUGH BT AL. ) 


vs. 
SECURITY TRUST & LIFE INS. “we 
Where the customary dealings between the parties require notice of pre- 


mium due in order to forfeit for non-payment, it must ‘appear that 
the notice was received, and not merely that it was mailed, 


In accordance with custom the premium had been settled one-fourth in 
cash and three notes for the balance, with the stipulation that in 
case of death with any note due and unpaid, there should be no lia- 
bility for the loss. Notice of the maturity of the first note was mailed 
but not received. A tender of the amount due was made after the 
maturity of the note upon receiving notice, but was refused unless 
accompanied by a health certificate which the insured was then un- 
able to give, and he afterward died. 


Held, That the insured being alive at the time of the tender, there was no 
forfeiture of the policy. 


Appeal from Chancery Court, Shelby County. Suit by L. T. 
Kavanaugh and another against the Security Trust & Life Insur- 
ance Company. From a judgment in favor of defendant, Kava- 
naugh and others appeal. 


Statement of facts by NEIL, J. 


The defendants issued a policy July 9, 1897, on the life of J. M. 
Bowen in the sum of $5,000. This was assigned August 9, 1897, 
to complainants, L. T. and W. K. Kavanaugh, to secure a debt 
due them from Bowen. There was an agreement which was 
known to the company that the complainants were to pay the 
premiums. 

The premium was $223, payable annually, on July 15th, but an 
agreement was made with the company that the complainant 


* Decision rendered, May 19, 1906. 
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should pay on that day $55.75, and should give notes each for a 
like amount, maturing at three, six and nine months. 

From 1897 to 1905 this plan was followed by both parties; 
notes being made payable at the Memphis National Bank, Mem- 
phis, Tenn., and all notes were paid until the present controversy 
arose. 

July 2, 1904, the defendant company notified the complainants 
that the premium of $223 would be due July 15th. Complainants 
replied :— 


Referring to your letter of the 2d, in reference to the Bowen 
policy, would like to ask if it would be agreeable to you for my 
brother and myself to pay this premium as heretofore; that 
is, one-fourth cash and three notes at three, six and nine 
months for the balance. If so, kindly forward the three notes 
and my brother and I[ will sign same and return with check for 
the first payment. 


This was signed by L. T. Kavanaugh. 
The company replied :— 


We have yours of the 6th in re premium due on the Bowen 
policy, and it will be agreeable to us to accept one-fourth cash 
and three notes for balance, which notes are herewith inclosed 
for signature. 


Upon receiving the notes the company wrote :— 


We have received from Mr. W. K. Kavanaugh check for 
$55.75 and three notes properly signed, in settlement of pre- 
mium on the Bowen policy, for which we hand you official re- 
ceipt herewith. 


This receipt, after stating the number of the policy and amount 
of the premium and date of its maturity, continued: “Received 
the above-noted premium, payable in terms of the policy.” 

The three notes were each for $55.75, and matured October 
15, 1904, January 15 and April 15, 1905. They were made pay- 
able at Atlanta, Ga. This fact was overlooked by the complain- 
ant, who rested under the belief that they were payable, as all 
the others for the previous seven years had been, at the Mem- 
phis bank above referred to. The previous premiums had been 
paid to the agent in charge of the Nashville office, The latter 
transaction was with the general agents of the company at the 
Atlanta office, Aaron Haas & Son, to whom the cash and notes 
were transmitted. 

On October 8, 1904, Aaron Haas & Son deposited in the mail 
in Atlanta, Ga., postage prepaid, a letter addressed to complain- 
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ants at Memphis, Tenn., advising them of the maturity of the 
premium note falling due October 15, 1904. This letter was not 
received by the complainants, and for that reason the note was 
not paid. It had been the custom of business between the com- 
plainants and the defendant during the preceding seven years 
that the defendant should notify the complainants of the matur- 
ity of notes several days before the falling due thereof, and the 
complainants had relied upon this custom, and had always paid 
promptly upon receiving the notice. 

The note not having been paid at maturity, Aaron Haas & Son, 
on October 24, 1904, addressed a letter to the complainants, 
calling their attention to the fact, and adding :— 


As it was not paid when due, it will now be necessary for 
remittance to be accompanied by a health certificate signed 
by the assured, Mr. Bowen, the same subject to our com- 
pany’s approval. 


A blank certificate was inclosed. 


To this letter the complainants on October 27th replied 
through L. T. Kavanaugh as follows :— 


Gentlemen: [am in receipt of your favor of the 24th, with 
health certificate inclosed. 1 have had no notice whatever of 
this note. As they have formerly been sent to the Memphis 
National Bank, Memphis, where they are made payable, I 
had overlooked the matter entirely. I hardly think it fair of 
you to have allowed this matter to go on without giving me 
some notice, but I herewith inclose you my check for the 
amount, with interest at 6 per cent from July 15th, and will ask 
that you mail me receipt. I have tried to locate Mr. Bowen, 
the insured, but I understand he is out of the city, but under 
the circumstances, think you should accept this without the 
health certificate. However, | will have the certificate prop- 
erly signed as soon as possible, and forward same to you. In 
future kindly send these notes here for collection and they will 
be promptly paid. 

Awaiting your prompt reply, I am, Yours truly, 

[Signed] L. T. Kavanaugh. 


P.S. I heard to-day that Mr. Bowen is in New Orleans and 
have written but have no definite address. I understand he is 
in good health. Please return receipt and oblige, 


Yours truly, ha Fo Me 


To this letter Aaron Haas & Son replied, insisting upon a 
health certificate. Referring to the place of payment of the 
note, they said :— 
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This particular note was not payable in Memphis, but in 
Atlanta, and on October &th we wrote you notifying you that it 
would fall due on the 15th. So we did all that we should have 
done, under the circumstances. 


Complainants at once set about to get the certificate of health 
required, and, being ignorant of the whereabouts of Mr. Bowen, 
only succeeded in getting a certificate from him on the 13th day 
of November, 1904, and then for the first time they became ac- 
quainted with the fact that he had had a stroke of paralysis in the 
preceding spring. Complainants at once sent the certificate to 
Aaron Haas & Son, with letters explaining the facts, and this 
was referred by them to the New York office. 

After some correspondence the defendant company declared 
the policy forfeited because of the failure to pay at maturity the 
note above referred to, due October 15, 1904. 

As already stated, complainants promptly tendered payment of 
the note due October 15, 1904, as soon as they received notice 
from the company. They subsequently tendered the amount of 
the note due January 15, 1905, and this was likewise refused. 
Thereupon the original bill in this case was filed, in the lifetime 
of Bowen. In this bill the complainants insisted that the policy 
had not been forfeited, but was merely suspended during the time 
the note remained unpaid, according to its terms, and sought an 
injunction restraining the defendant from asserting that the . 
policy had become void or was in any wise forfeited. Pending 
these proceedings Bowen died, and thereupon an amended bill 
was filed, claiming a recovery upon the policy and also a penalty 
under the statute. 

The policy contains the following provision :— 


Non-forieitures.—That if any payment on this policy be not 
made when due, this policy shall lapse and be ipso facto null 
and void. But if full premiums on this policy be paid as already 
provided, for not less than three complete years, and the policy 
thereafter lapse, it can be surrendered within six months from 
the date of the lapse, for the amount of non-participating paid- 
up insurance stated in the following table, subject to the con- 
ditions of this policy, except as to payment of premiums. 


That if the full premiums on this policy be paid as already 
provided for not less than five complete years at the option of 
the insured it can be surrendered within six months from the 
date of lapse for the amount of cash stated in the following 
table— 


Setting out table. 
Vou, XXXVI -3. 
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The note due October 15, 1904, reads as follows :— 


July 15, 1904. 

Three months after date we promise to pay to the order of 
the Security Trust & Life Ins. Co., $55.75, with interest at 6 
per cent, for value received, at Atlanta, Ga., hereby agreeing 
and admitting that this note is given as an extension of time 
for the payment of the premium, or part thereof, maturing this 
day on their policy on my life, but is not to be payment of said 
premium, or any part thereof, in any sense, nor is the same 
given or accepted as such, unless this note is paid at or before 
maturity. 

This note is given said company upon this express under- 
standing or agreement that for any loss occurring by death 
after this note is due and remains unpaid, then said company 
shall not be liable. [Signed] L. T. Kavanaugh, 

W. K. Kavanaugh. 
The chancellor dismissed the bill, and complainants have ap- 
pealed and assigned errors. 


Ewinc & WILLIAMSON, for Appellants. 
Smith & TREZEVANT and R. LEE BARTELS, for Appellee. 


NEIL, J. (after stating the facts). 

1. In Ins. Co. vs. Hyde (tor Tenn., 396) the court quoted as 
laying down the proper rule the following from Joyce on Ins., 
vol. 2, § 132; viz.:— 

“Tf a life insurance company has been in the practice of notify- 
ing the insured of the time when the premium will fall due, and 
of the amount, and the custom has been so uniform and so rea- 
sonably long in continuance as to induce the assured to believe 
that a clause for forfeiture for non-payment will not be insisted 
on, but that the notice will precede the insistence upon the for- 
feiture, and the insured is, in consequence, put off his guard, 
such notice must be given, and, if not given, no advantage can be 
taken of any default in payment which it has thus encouraged, 
for the insured is entitled to expect the customary notification, 
and to mislead the insured by not giving such notice, and then 
insist upon a strict compliance with the condition of forfeiture, 
constitutes, under such circumstances a fraud upon the assured 
which the courts have refused in numerous cases to countenance” 
—citing Helme vs. Philadelphia Life Ins. Co., 61 Pa., 107; Mayer 
vs. Mutual Life Ins. Co., 38 Lowa, 304; Union Central Ins. Co. 
vs. Pottker, 33 Ohio St., 459; N. Y. Life Ins. Co. vs. Eggleston, 
96 U.S., 572; Ins. Co. vs. Pierce, 75 IIl., 426; Grant vs. Alabama 





1907.] Kavanaugh et al. vs. Security Trust & Life Ins. Co. 35 


Gold Ins. Co., 76 Ga., 575. Other authorities to the same effect 
are Gunther vs. New Orleans Cotton Exchange Mut. Aid 
Ass’n (La.); Manhattan L. Ins. Co. vs. Smith, 44 Ohio St., 
156; Johns vs. Ins. Co., 2 Wkly. Notes Cas. (Pa.), 243; 
Globe Mut. Life Ins. Co. vs. Johns, 4 Wkly. Notes Cas. (Pa.), 
131; Meyer vs. Knickerbocker L. Ins. Co., 51 How. Prac. (N. 
Y.), 263; Alexander vs. Cont. L. Ins. Co., 67 Wis., 422; Att’y- 
Gen. vs. Cont. L. Ins. Co., 33 Hun (N. Y.), 138; Heinlein vs 
Imperial L. Ins. Co. (Mich.), 59 N. W., 615; Elgutter vs. Mut. 
Res. Fund L. Ass’n, 52 La. Ann., 1739; Mut. Res. Fund L. Ass’n 
vs. Hamlin, 139 U. S., 297. 

In Mayer vs. Ins. Co., supra, the underlying reason is thus 
stated :— 

“Every law should be reasonable, and it is reasonable only 
when it is adapted to human conduct. Courts should not so ad- 
minister the law as to require of individuals a course of conduct 
which, to a majority of reasonable and right-minded men, 1s un- 
usual and unnatural. Indeed, it would be impossible long to 
maintain a law which is at variance with the judgment and sense 
of justice of a majority of those upon whom it operates. 

‘Now, it must strike every reasonable mind that a majority 
of ordinarily prudent persons, who had been customarily notified 
of the time when premiums upon their policies became due, and 
who had received no notice of an intention to abandon the cus- 
tomary course, would, in a particular case, expect and await a 
like notice. And, if such is the reasonable and natural result of 
the previous dealings of the company, it must govern its future 
conduct so as to accord with the reasonable expectation thus 
created; that is, having furnished a policyholder reasonable 
ground for expecting that he will be advised when his premium 
becomes due, the company must continue to give such notice 
until it furnishes the assured notice that he need no longer ex- 
pect it. Any other construction would make the law a trap to 
insnare the unwarv:’ Mayer vs. Mut. Life Ins. Co., 18 Am. 
Rep., 34, 38. 

In the absence of a statute, or of an express term in a contract, 
making sufficient the mere mailing of a communication contain- 
ing information of the approaching maturity of the premium, it 
must appear that such communication was received before 
it can be operative as notice, and thergby effect a forfeiture 
of the policy upon failure to pay at the day: Brattleboro 
East Soc. vs. Reed, 42 Vt., 76; Cont. F. Ins. Co. vs. Adams, 





36 Insurance Law Journal. [Jan., 


8 Ky. Law Rep., 269; Protec. L,. Ins. Co. vs. Palmer, 81 IIL, 
88; Castner vs. Farmers’ Mut. F. Ins. Co., 50 Mich., 273; 
Burhans vs. Corey, 17 Mich., 282; Mullen vs. Dorchester Ins, 
Co., 121 Mass., 171; Wachtel vs. Noah Widows’ & Orphans’ 
Ben. Soc., 84 N. Y., 28; McCorkle vs. Texas Ben. Ass’n, 71 Tex., 
149; Merriman vs. Keystone Mut. Ben. Ass’n, 63 Hun, 635; Id., 
138 N. Y., 116; Crown Pt. Iron Co. vs. A&tna Ins. Co., 127 N. 
Y., 608; Amer. F. Ins. Co. vs. Brooks, 83 Md., 22, 35; Peabody 
vs. Satterlee, 166 N. Y., 174; United States Mut. Acc. Ass’n vs. 
Mueller, 151 Ill., 254; Cronin vs. Sup. Council Royal League 
(Ill.), 65 N. E., 323; State vs. Ins. Co., 106 Tenn., 282, 294, 295. 

We shall now refer more particularly to some of the foregoing 
authorities. 

In Brattleboro East Society vs. Reed, it was held that notice 
of an assessment, sent by mail pursuant to a condition for a for- 
feiture in case of non-payment after six months’ notice, ran, not 
from the time when the notice was deposited in the postoffice, 
but from the time when the party received it. 

In Continental Fire Ins. Co. vs. Adams, it was held that the 
mere act of posting notice through the mail did not operate as 
notice to the insured. 

In Protec. L. Ins. Co. vs. Palmer, it appeared that the policy 
provided the assured should within thirty days from the date of 
notice pay to the company the assessment, collection costs and 
annual dues, and a failure to do so should render it null and void 
and of no effect. It was held that the provision concerning thirty 
days’ notice meant from the day notice was received by the party 
to whom it was sent, and not from the day on which it was dated 
or mailed. 

In Castner vs. Farmers’ Mutual F. Ins. Co., it appeared that it 
was provided by the charter of the mutual company that its mem- 
bers should be “notified by the secretary, or otherwise, either by 
circular or a verbal notice”, of assessments made upon them, and 
if payment was not made in sixty days the insurance should be 
suspended. Notice was mailed in this case June 3d. The fire 
occurred October 5th. Plaintiff claimed that notice was not re- 
ceived until some time in September. It was admitted that 
within sixty days of its receipt a tender of the amount due upon 
the assessment was made and refused. It was held that the policy 
was not liable to suspepsion until the expiration of the specified 
time after notice was received. 

In Burhans vs. Corey (not an insurance case, but germane 
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upon the subject of notice by mail), it was held that the mere 
mailing of notice was not sufficient; that it must have been re- 
ceived. In the opinion of the court it is said: “A party can be 
in no actual default who proceeds to comply with a notice as 
soon as he receives it, and to hold him guilty of a constructive de- 
fault, when he has always been willing to do his duty, can only 
be allowed where he has consented to run the risk of a safe 
transmission through a given channel:” Id., 17 Mich., 285. 

In Mullen vs. Dorchester Ins. Co., it appeared that there was 
a notice of assessment sent to a policyholder by mail, but not re- 
ceived by him. The directors of the company afterward voted 
to cancel all policies the holders of which had not paid the assess- 
ment, and notice of stitch cancellation was sent to the policy- 
holder by mail, but was not received. It was held there was no 
forfeiture. 

In Wachtel vs. Noah Widows’ & Orphans’ Ben. Soc. (84 N. 
Y., 28), it was held: “In the absence of any agreement by the 
member or any provision in the charter or by-laws for a dif- 
ferent mode of service, it should be made personally, as is re- 
quired at common law, where the object is to deprive a party of 
his rights or property; or, if that can be dispensed with, in such 
other mode as may be likely to effect its object.” 

In McCorkle vs. Texas Ben. Ass’n, it appeared there was a 
by-law that required notice of assessment to be sent to each 
member, and this by-law provided that: “Any person who shall 
fall in arrears for dues or contributions after thirty days’ notice 
shali cease to be in good standing and shall forfeit all rights and 
claims to any and all benefits of the association.” It was the 
custom of the officer charged with the duty to mail such notice to 
each member. It was held that a reasonable construction of 
the by-laws required that notice should be in fact given to a 
member before a forfeiture would result from a failure to pay 
dues, etc., and that mailing to a member through the postoffice 
was not such notice. Referring to the case of Castner vs. Farm- 
ers’ Mut. Ins. Co., supra, the court said: “The rule laid down by 
the Michigan court, we think, is fair and just to both parties, and 
should be followed. To deprive a person of his property rights 
without any notice is contrary to reason, and such a claim should 
not be eniorced by the courts unless the terms of the contract 
plainly require it.” 

In United States Mut. Acc. Ass’n vs. Mueller, it was held that, 
where the by-laws of the association contained the provision 
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that “payments are to be made * * * within thirty days of 
the date of the notice thereof”, this meant from the date of the 
service of the notice, and not from the date of the writing; and 
in Cronin vs. Supreme Council Royal League, it was held that, 
when the by-laws of a beneficial association provided that pay- 
ments of assessments should be made within thirty days from 
the date of the notice thereof’, this meant from the date of the 
days from the time notice was received. 

In Crown Point Ins. Co. vs. Aétna Ins. Co., the question was 
whether the notice of the cancellation of a policy of insurance 
would date from the mailing of the policies or from the actual 
reception of the notice. Speaking to this subject the court said: 

“It is contended by the defendants that the mailing of the 
policies with a letter stating the object sufficed to cancel them, 
because it was equivalent to the acceptance of a proposition by 
mail; and the following cases are cited, among others, in support 
of the position: Trevor vs. Wood, 36 N. Y., 307; Vassar vs. 
Camp, 11 N. Y., 441; Mactier vs. Frith, 6 Wend. (N. Y.), 103; 
Brisban vs. Boyd, 4 Paige (N. Y.), 17. These were cases of con- 
tracting wholly by letter or telegram. It was long ago held that, 
if an offer made by mail is accepted by mail, the contract is com- 
plete from the moment the letter of acceptance is mailed, even if 
it is never received: Vassar vs. Camp, supra. Those cases have 
no application here, because no negotiation was pending, and no 
contract was proposed. The plaintiff did not make an offer to 
the insurance companies that might or might not be accepted. 
It sought to do an act that would be binding on the companies, 
whether they were willing or not. That act was a surrender of 
the policies with the request that they be terminated, and the act 
could not be complete until the request reached the companies 
or their agent. The policies and notice might have been sent by 
a messenger, who would have been the agent oi the plaintiff for 
that purpose. Having been sent by mail, it was none the less the 
agency of the plaintiff than if a messenger had been selected. 
It was necessary for the plaintiff, in order to terminate the poli- 
cies, to have its notice actually reach the companies or their 
representatives, and the instrument selected for that purpose was 
the agent of the plaintiff, not of the defendant. If the plaintiff 
lost control of the letter as soon as it was mailed, that fact has 
no bearing except upon the nature of its relation to the agent 
that it empowered to deliver the package. It seems, however, 
that the writer of a letter may withdraw it from the office in which 
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it is deposited, or from the office to which it is sent: United 
States Postal Laws & Regulations, pp. 531, 533. If the letter 
never reached the companies, they would not have been bound, 
or, if it had reached them, after a long delay, they would have 
been bound only from the date of receipt. So far as the delivery 
of such a letter is concerned, the law does not recognize the 
agency of the mail as of any higher or more binding char- 
acter than that of an express company or a private individual, 
although it may presume that a letter duly mailed was received 
by the person to whom it was properly addressed.” 

In State vs. Ins. Co., it was held that delivery of a letter or 
package containing several premiums on a life policy, to a post- 
office or carrier within this state addressed to the company at a 
point outside of the state, did not constitute delivery or payment 
of such renewal premium to the insurance company within the 
state, and that such delivery and payment did not become com- 
plete and effective until actual receipt of the premiums by the 
company at its office, and that the money remained in the mean- 
time at the risk of the sender. 

It is insisted that the contrary rule is laid down in the follow- 
ing authorities: May on Insurance, vol. 2, § 356a; Bacon on 
Insurance, § 381; Lothrop vs. Ins. Co., 2 Allen (Mass.), 82; 
Survick vs. Valley Mut. L. Ins. Co. (Va.), 23 S. E., 223; Me- 
Kenna vs. Ins. Co., 73 lowa, 453; Epstein vs. Mutual Aid & 
Benev. Ass’n, 28 La. Ann., 938; McConnell vs. Prov. Sav. L. 
Ins. Co., 34 C. C. A., 663; Ins. Co. vs. Eggleston, 96 U. S., 573; 
Ins. Co. vs. Doster, 106 U. S., 30; Ins. Co. vs. Hyde, tor Tenn., 
403; Otis vs. Payne, 86 Tenn., 663, 666. 

In the section referred to in May on Insurance, it is said: “In 
regard to the effect of a habit or usage of sending notice of the 
date when each premium becomes due, opinions differ. On the 
one hand, it is held that, where from the course of dealing be- 
tween the parties the insured has a right to believe that notice 
will be given to him of the amount due and the time it is to be 
paid, the company cannot, in the absence of such notice, set up 
the failure to pay. Usage makes the giving of notice a part of 
the contract. If, where there is a usage to give notice, none is 
sent, payment of the premium within a reasonable time will save 
forfeiture.” Further along in the same section, it is said: “A 
failure of notice to pay a premium to reach the insured does not 
prevent the avoidance of the policy if the notice was properly 
mailed and directed’—citing Lothrop vs. Greenfield Stock & 
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Mut. F. Ins. Co., 2 Allen (Mass.), 82. “So, under the lowa stat- 
ute, requiring notice to be given to the makers of premium notes 
when they fall due, the service is complete on mailing a regis- 
tered letter, or at least when it should be received in due course 
of mail’”—citing McKenna vs. State Ins. Co., 73 Iowa, 453. 

In Lothrop vs. Greenfield, etc., Ins. Co., supra, it appeared 
that the policy which controlled the matter contained a provi- 
sion that: “If the assured should neglect for the term of thirty 
days to pay his premium note, or any assessment thereon, when 
requested to do so, by mail or otherwise’, etc. 

In McKenna vs. State Ins. Co., the court had under consider- 
ation a statute which provided that: “Such notice may be served 
either personally or by registered letter addressed to the assured 
at his postoffice address named in or on the policy”, etc. 

In Survick vs. Valley, etc., Ins. Co., it appeared that the by- 
laws of the defendant company provided that any member failing 
to pay his pro rata assessment within thirty days from notifica- 
tion in person, “or from date of mailing same to his address”, 
should forfeit, etc. The decision of the court was placed ex- 
pressly upon the provision as to mailing. , 

So, in Epstein vs. Mut. Aid & Ben. L. Ins. Ass’n, the decision 
was based upon the ground that the policy provided that the 
insured should “be notified by written notice deposited in the 
postoffice in the citv of New Orleans, addressed to such address 
as has been left in writing at the office of the association with the 
secretary’. 

McConnell vs. Prov. Savings L. Ins. Co. was also based on a 
statute providing for notice by mail. 

The case of New York Life Ins. Co. vs. Eggleston does not 
sustain the defendant’s contention. It is true that the circuit judge 
charged the jury that, if the notice was mailed within such time 
as the insured would in due course of mail have received it, then 
he should be held to have received it. This portion of the 
charge, however, was not drawn in question or considered by the 
Supreme Court; but a previous portion inclosed in brackets 
which treated of the custom to give notice. In addition, the 
court, at the close of the opinion adverted in pointed terms to the 
fact that the insured had never received any notice. There was 
evidence that notice had been mailed, and also evidence that it 
had not been received. In the case of Phoenix Mut. L. Ins. Co. 
vs. Doster, there is some language in the opinion, used in an in- 
cidental way, supporting the defendant’s contention here; but in 
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the later case of Mut. Res. Fund Ass’n vs. Hamlin, supra, the 
same justice suggested a doubt of the correctness of that view, 
in the following language: ‘Whether the clause in the certificate 
of insurance relating to notice means anything more than that 
proof of mailing a notice according to the defendant’s usual 
course of business, directed to the insured at the postoffice ad- 
dress as appearing upon its books, made a prima facie case of 
compliance upon its part with the terms of the contract, leaving 
the insured to prove, in order to prevent a forfeiture of his mem- 
bership, that the notice was not in fact received by or for him, we 
need not determine.” 

The passage cited from Bacon on Benefit Society & Life In- 
surance is based on cases dealing with contracts which by their 
terms provided that notice might be given by mail. 

In the case of Ins. Co. vs. Hyde, supra, it is true the charge of 
the circuit judge contained the expression that the assured was 
not bound to pay “until such notice was mailed”; but no point 
was made upon that feature of the charge, and the mind of this 
court was not directed at all to the subject, and it was not dealt 
with in the opinion. That case is therefore not authority for de- 
fendant’s contention. 

Nor is the case of Otis vs. Payne applicable. In that case the 
court had under examination a negotiation conducted by mail. 
Such a case stands on a rule different from the one we now have 
before us: 1 Page on Contracts, § 52. And see Pennsylvania 
Lumberman’s Mut. F. Ins. Co. vs. Meyer, 61 C. C. A., 254. Here 
we have not a negotiation, but a claim that a right already ac- 
quired was forfeited by miscarriage of the mail; that the mere 
posting of a letter properly stamped and addressed should be 
treated as notice and a valuable right thereby defeated, although 
such letter never reached its destination, no information was con- 
veyed by it, and it in no sense performed the purpose it was de- 
signed to perform. 

Before such a conclusion can be properly reached, it seems to 
us there should be direct statutory provisions requiring it, or 
the clear terms of a contract. 

The purpose of a letter is to give information. If it never 
reaches its destination, it fails of its purpose. To say that never- 
theless it must be held to have accomplished the purpose could 
only be justified, as we have said, by the terms of a statute or of 
an express contract authorizing such result. In the absence of 
these, it would not be reasonable to infer that a man would agree 
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that his ignorance of a fact should fix him with all of the conse- 
quences of knowledge. 

It is said in the present case that the custom had been to give 
notice by mail, and that, when a letter was properly posted, all 
of the requisites of the custom were complied with. This is not 
a sound view. All of the previous letters had reached their des- 
tination, and had conveyed the information they were designed 
to convey. The custom was not merely to mail, but to give no- 
tice by mail, to actually convey the information intended to be 
delivered by that means. 

We see no hardship to the insurer in this view of the matter. 
It is surely not admissible to suppose that any insurance com- 
pany is alert for occasions to declare forfeitures and thereby to 
keep moneys for which no equivalent has been rendered. The 
company is entitled to prompt payment of premiums. It is only 
by such payments that its business can be carried on. The power 
to declare forfeitures for non-payment is given to effectuate this 
purpose. [ut it is a perversion of the purpose when forfeitures 
are in themselves made an object or end to be attained. There- 
fore the courts have always seized upon every reasonable circum- 
stance presented in a case to prevent the taking effect of a for- 
feiture. In the case of a miscarriage of the mail, the insured 
performs his duty if, upon subsequently receiving notice, he 
promptly complies by paying the premium due: Grant vs. Ala- 
bama Gold L. Ins. Co., 76 Ga., 583. The complainants in the 
present case did so comply and thereby saved the forfeiture. 

2. Aside from the question just considered, and passing with- 
out special remark the peculiarity of the policy, in that it places 
the provision for forfeiture for non-payment of premiums under 
the misleading head of “non-forfeitures”, we are of opinion that 
under a proper construction of the policy considered in connec- 
tion with the language of the notes and the correspondence at 
the time, it was intended that the rights of the parties should be 
measured by the provision embodied in the notes, the last sen- 
tence of which contained a summation of the agreement of the 
parties under the new phase it had assumed. A portion of the 
premium had been paid in cash, and notes executed for the resi- 
due, which were enforceable by the company. This clause reads: 
“This note is given said company upon this express understand- 
ing or agreement that for any loss occurring by death after this 
note is due and remains unpaid, then said company shall not be 
liable.” The effect of this was that, if the complainants permitted 
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this note to go to maturity and remain thereafter unpaid, they 
took the risk of the death of the insured, Bowen, thereafter and 
pending such default. The rights of the parties were reciprocal. 
The defendant had the right to collect and thus restore the insur- 
ance, and the complainants the right to pay, with the same result. 
But in the meantime the advantage was with the company in one 
aspect, since, if Bowen had died while the note still remained un- 
paid, the insurance would have been lost. 

The foregoing seems the most reasonable construction, since 
under no other can full effect be given to the words, “and re- 
mains unpaid”. 

Even if we did not deem this construction the best, still, if a 
reasonable one, we should feel bound to adopt it, when consider- 
ing whether a forfeiture should be allowed, since, when dealing 
purely with the question of forfeiture, “the rule is that if policies 
of insurance contain inconsistent provisions, or are so framed as 
to be fairly open to construction, that view should be adopted, if 
possible, which will sustain rather than forfeit the contract”: 
McMaster vs. N. Y. L. Ins. Co., 183 U. S., 25. And see Ins. Co. 
vs. Dobbins, 114 ‘Tenn., 233, 234; Schmidt vs. German Mut. 
Ins. Co. (Ind. App.), 30 N. E., 939; Burkhard vs. Travelers Ins. 
Co., 102 Pa., 262. 

For cases construing fairly similar clauses, substantially as 
herein construed, see Equitable Ins. Co. vs. Harvey, 98 Tenn., 
636, 639; Williams vs. Albany City Ins. Co., 19 Mich., 451; 
Hooker vs. Cont. Ins. Co. (Neb.), 96 N. W., 663; Houston vs. 
Farmers’ & Merchants’ Ins. Co., 64 Neb., 138; Robinson vs. 
Ins. Co., 76 Mich., 641; Hummel & Co.’s Appeal, 78 Pa., 320; 
Matthews vs. Ins. Co., 40 Ohio St., 135; McEvoy vs. Mich. Mut. 
L. Ins. Co., 2 Ohio Cir. Dec., 329, 3 Ohio Cir. Ct. Rep., 569; 
East Texas F. Ins. Co. vs. Perkey, 5 Tex. Civ. App., 698. And 
see Am. Ins. Co. vs. Klink, 65 Mo., 78. 

Ressler vs. Ins. Co. (110 Tenn., 411) is not in conflict with 
what we have herein decided. 

No loss occurred by the death of Bowen, while the note was in 
default. That event did not occur until a considerable time after 
complainants had made a full tender of the amount due upon 
the notes. Hence there was no forfeiture. 

It results that the decree of the chancellor denying complain- 
ants relief was erroneous, and must be reversed, and judgment 
must be rendered here for the amount of the policy and interest. 

The points decided being decisive of the case, we need not con- 
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sider the other points raised by the facts set forth in the state- 
ment and argued in the briefs of counsel. 

We do not think this is a proper case for the imposition of the 
statutory penalty upon insurance companies for the interposition 
of frivolous defenses. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


COUGHLIN Et AL. 
vs. 
KNIGHTS OF COLUMBUS.* 


The contract between a benevolent society and its member who stipulates 
to be bound by its by-laws is to be determined by the by-laws as they 
existed upon his entry and their subsequent amendments. 

The by-laws of such a society required monthly assessments on subordi- 
nate councils on the number of their members as reported, and that 
each member of such councils should pay his assessment to the 
council within thirty days from the first of each month, under penalty 
of suspension, and that no subordinate council could waive default 
by a member, * 

Held, That a payment by the treasurer of a council immediately after the 
first of the month was not a payment by the member. 

Held, That a practice by the secretary of receiving payments from mem- 
bers after the thirty days, without stating the fact to the parent society, 
did not relieve a defaulting member from suspension. 

Held, That the officers of the society were acting as special agents whose 
limitations of authority were known to the members, and their cus- 
tom of receiving past-due payments could not waive the by-laws nor 
change the laws of the society. 


Appeal from Court of Common Pleas, Fairfield County. Ac- 
tion by James A. Coughlin and others against the Knights of 
Columbus to recover the amount of a fraternal benefit certificate. 
From a judgment for defendant on issues of law raised by a de- 
murrer to the reply, plaintiffs appeal. 


STILES Jupson, for Appellants. 
JamEs H. WEBB, for Appellee. 


HAMERSLEY, J. 
Patrick Coughlin died February 10, 1904. For some time 
prior to his death he had been an insurance member of a fraternal 
benefit society or order incorporated by this state under the 
“% Decision rendered, July 80,1906. 
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name of “Knights of Columbus” and connected with a subordinate 
council of said order known as “Aragon Council No. 127”. He 
had designated the plaintiffs as beneficiaries of the death benefit 
that might become payable on his death. This action is brought 
to recover $1,000 claimed as a death benefit payable to the plain- 
tiffs by force of the contract made by Patrick Coughlin with the 
defendant when he became an insurance member of the order. 
The terms of said contract are determined by the constitution 
and laws of the defendant as existing when Coughlin became a 
member, and amended irom time to time: O’Brien vs. Brother- 
hood, 76 Conn., 52, 55 Atl., 577; Gilmore vs. Knights of Colum- 
bus, 77 Conn., 58, 58 Atl., 223; Masonic Mut. Benefit Ass’n vs. 
Severson, 71 Conn., 719, 43 Atl., 192. 

The answer alleges all the provisions of the defendant’s 
charter, constitution and laws, and sets forth a copy thereof ad- 
mitted to be substantially correct. From this document it ap- 
pears that the contract between Coughlin and the defendant 
included the following terms: Coughlin agrees to subject him- 
self to the constitution and laws of the order. To pay his regular 
monthly assessment established for indirectly feeding the death 
benefit fund of the order to the financial secretary of his council 
within thirty days from the Ist day of each month. That said 
financial secretary shall in no case receive assessments from him 
after he shall be ipso facto suspended and before he shall be re- 
instated according to the laws of the order. That he shall be- 
come ipso facto suspended upon his failure to pay any regular 
monthly assessment within thirty days from the Ist day of the 
month. That he shall not be reinstated unless he makes the pre- 
scribed written application therefor within one year from the 
date of his suspension and shall then only be reinstated upon such 
conditions as the committee on reinstatement may direct and 
determine. That no death benefit shall be paid to his beneficiary 
if prior to the time of his death he shall be ipso facto suspended 
by the laws of the order and shall not be reinstated according to 
said laws. That no officer agent or council of the order has the 
power, right or authority to waive the above conditions or to 
change or vary any provision of the constitution or laws. That 
the right to a death benefit is given by the defendant and ac- 
cepted by Coughlin only upon these conditions and subject to the 
constitution and laws of the order (sections 139, 52, 89, 85, 86, 
167, par. 4, 217, 74). The defendant agrees that it will upon the 
death of Coughlin pay the prescribed death benefit to his bene- 
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ficiary, provided at the time of his death he shall be a member of 
the order in good standing, and provided further he shall not 
have been, prior to his death ipso facto, suspended by the laws of 
the order, and not reinstated according to said laws (sections 73, 
74). The answer further alleges that within six months prior to 
his death, on more than one occasion, said Coughlin failed to pay 
to the financial secretary of his council his regular monthly as- 
sessment within thirty days from the Ist day of the month, and 
that said assessments were paid by Coughlin to, and received by, 
the financial secretary some time after the expiration of said 
thirty days and that said Coughlin after his said failure to pay 
his monthly assessment within thirty days was not reinstated as 
a member of the order. The answer substantially admits the 
plaintiffs’ right to recover except for Coughlin’s failure to pay his 
monthly assessments and to be reinstated as alleged. The reply 
substantially admits that the charter set forth in the answer is 
the charter of the defendant that the constitution and laws of the 
Knights of Columbus governing the national, state and subordi- 
nate councils adopted August 16, 1901, amended March 5, tgo2, 
set forth in the answer, are the constitution and laws of the de- 
fendant, and that Patrick Coughlin did not pay his monthly as- 
sessment to the financial secretary within thirty days from the 
Ist day of August, 1903, and was not after such failure reinstated 
as a member of the order; and in connection with these admitted 
facts makes various allegations claimed to state facts sufficient 
to support the cause of action, notwithstanding the admissions 
made (paragraphs 9-20). 

The defendant’s rejoinder admits certain allegations of the 
reply, and demurs separately and specifically to each paragraph 
from 12 to 20, specifying matters of form as well as substance. 
The trial court sustained this demurrer. The plaintiffs refused to 
plead further, and requested that judgment be entered for the 
defendant. Thereupon the court adjudged that the defendant 
recover of the plaintiffs its costs. This appeal is taken from that 
judgment and the correctness of the court’s ruling in sustaining 
the demurrer is the only substantial question before us. We 
find some difficulty in extracting from these pleadings the precise 
questions of law involved. The allegations of the reply are made 
and the language used is employed in view of and must be read 
and interpreted in connection with the body of laws admitted by 
the reply to be the laws of the defendant. The plaintiffs’ claims 
depend in part upon the construction of these laws and upon 





1907. } Coughlin ct al. vs. Knights of Columbus. 47 


legal conclusions drawn in the application of the laws to ma- 
terial facts, and such conclusions, although stated, are not facts 
admitted by a demurrer, especially when particularly objected to 
as conclusions of law. The material facts specially alleged as we 
read the reply are few and may be stated thus :— 

The laws of the defendant order having provided for a monthly 
assessment (for feeding the death benefit fund of the order) 
against each subordinate council, the amount of which is based 
upon the number of its insurance members as reported monthly 
by its financial secretary to the national secretary; and that each 
subordinate council shall be charged, under severe penalty, with 
the payment of this assessment, and that its treasurer shall pay 
the whole amount thereof to the national secretary immediately 
after the Ist day of the month; and that each insurance member 
of a council shall pay his regular monthly assessment for feeding 
the death benefit fund of his council to the financial secretary of 
that council within thirty days from the Ist day of each month 
under penalty of ipso facto suspension from membership of the 
order for failure to so pay; and that the financial secretary shall 
not receive assessments from members who have been ipso facto 
suspended and not reinstated; it has nevertheless for a long time 
been the practice of members of Aragon Council not to pay their 
monthly assessments until required so to do by a collecting offi- 
cer appointed by the council and the practice of its financial sec- 
retary to receive the money so paid after the expiration of thirty 
days from the Ist day of the month, and not to state in his 
monthly report to the national secretary the fact that certain 
members of his council included in the number of members re- 
ported as in good standing have thus paid their assessments after 
the time prescribed by law for payment has expired. The na- 
tional secretary, with knowledge of this practice, has continued 
to issue each regular monthly assessment against Aragon Coun- 
cil based upon the number of insurance members of the council 
as thus reported to him by the financial secretary thereof, and to 
receive and accept from the treasurer of that council the fuil 
amount of each such monthly assessment. This practice has con- 
tinued with the knowledge of the other officers of the order 
charged with duties in connection with issuing and receiving as- 
sessments for the death benefit fund against the Aragon Councii. 
A similar practice has for a long time prevailed in the other 
councils of the order in respect to the payment by their members 
of their regular monthly assessments and. a similar practice in 
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respect to the issue and collection of assessments against the 
other councils of the order has in like manner prevailed. Patrick 
Coughlin knowing of this practice, in fact believed that he was 
not required to pay his monthly assessment within thirty days 
from the Ist day of the month and that he might lawfully pay the 
same after the expiration of that time so long as he paid when 
requested so to do by the proper officer of his council; and, act- 
ing on this belief, he did not pay the assessments mentioned in 
the answer within thirty days from the Ist day of the month, but 
did pay the same after the expiration of that time to the financiai 
secretary of his council. 

The foregoing facts are alleged in the reply, and for the pur- 
pose of testing its legal sufficiency are admitted by the demurrer. 
These facts are alleged in the reply in connection with and reia- 
tion to other facts appearing in the reply through its admissions, 
including the existence of the constitution, laws and rules of the 
defendant order, as set forth, and must be given such significance 
as legally belongs to them in their relation to such other facts. 
The plaintiffs claim that all the facts appearing in the reply legally 
involve certain conclusions therein stated. They are: (1) The 
payment by the treasurer of Aragon Council of the monthly as- 
sessment against that council immediately after the 1st day of 
the month was equivalent in legal effect to a payment by Cough- 
lin of his individual monthly assessment to the financial secretary 
of his council within thirty days from the Ist day of the month; 
(2) the actual belief of Coughlin that he might lawfully pay his 
assessment after the expiration of thirty days, was induced by 
the conduct of the defendant’s officers and estopped the defend- 
ant from enforcing the penalty imposed by law for failure to pay 
within the prescribed time; (3) the performance of Coughlin’s 
obligation to pay his monthly assessment within the time pre- 
scribed by law was by force of the facts alleged waived by Aragon 
Council; (4) the performance by Coughlin of his obligation to 
pay his monthly assessment to the financial secretary of his 
council within the time prescribed was by force of the facts al- 
leged waived by the defendant. We think that this claim is un- 
tenable. 

As to the first conclusion it is contrary to the laws of the order, 
upon this point plain in their language and unmistakable in their 
meaning. As to the second conclusion Coughlin knew the law 
as well as its continuous violation. His belief that such violation 
justified his disobedience cannot save him from the penalty he 
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knowingly and voluntarily incurred. Whether or not the de- 
fendant has waived the right to set up or is estopped from setting 
up in this action Coughlin’s disobedience of the law he had con- 
tracted to obey, is a question to be hereafter considered. As to 
the third conclusion it is sufficient to say that the terms of the 
defendant’s charter, constitution and laws, from which it is 
inferred, render it legally impossible for Aragon Council to 
waive the conditions upon which Coughlin’s benefit certificate 
was issued or to change or vary any of the provisions of the con- 
stitution or laws of the order. It is therefore immaterial whether 
or not the vote of Aragon Council mentioned in the reply pur- 
ports to authorize such waiver of conditions or alteration of the 
laws. The fourth conclusion really includes the substance of the 
others and its consideration will dispose of the plaintiffs’ whole 
claim. 


We have stated above the terms of the legal contract as deter- 
mined by the constitution and laws of the order arising between 
the defendant and Coughlin upon his becoming an insurance 
member of the order as the same existed at the time of his death, 
and which this action is brought to enforce. The most important 
of these terms, and one which constitutes the very substance and 


essence of the contract is this: It is agreed between the de- 
fendant and Coughlin that he shall within thirty days from the 
Ist day of each month pay to the financial secretary of his coun- 
cil for the death benefit fund of that council an assessment oi 
the amount specified; that upon any failure to pay such assess- 
ment within the time prescribed he shall be ipso facto suspended 
from membership until reinstated; that if he shall die while so 
suspended no death benefit shall be paid to his beneficiaries by 
the defendant; and that no officer or council of the order shall 
have power to waive this condition or vary the provision of the 
constitution or laws in pursuance of which it is imposed and that 
the right to a death benefit is given by the defendant and accepted 
by Coughlin only upon this condition, and subject to the consti- 
tution and laws of the order. The plaintiffs’ claim of a waiver 
assumes that the acts of the defendant’s officers, as alleged in the 
reply, are sufficient to constitute a waiver of the substance of the 
contract. Admitting this assumption to be correct, the grounds 
of the plaintiffs’ conclusion may be stated thus: The defendant 
and Coughlin agreed that in the event of Coughlin’s death no 
death benefit should be paid to his beneficiaries unless he should 


pay each monthly assessment within the time prescribed, or in 
Vou. XXXVI.—4. 
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case of failure so to do should be duly reinstated as a member. 
Coughlin shortly prior to his death failed to pay his assessment 
within the prescribed time and was not reinstated as a member. 
The defendant and Coughlin agreed that this condition imposed 
by the constitution and laws of the order could not be waived, 
and that the law imposing the condition could not be varied by 
any officer or council of the order. The officers of the order 
prior to Coughlin’s death did waive this condition of the con- 
tract between Coughlin and the defendant. Therefore the de- 
fendant waived the condition. The fallacy involved in the con- 
clusion is manifest. It is true that under the general law of 
agency applied to ordinary corporations a general officer in 
transacting the business of the corporation may be treated as an 
agent and the corporation as his principal, and that for such 
transaction the agent is in effect the principal so far as affects the 
rights of the other party. But this rule does not apply with 
equal force to the officers of this defendant corporation in deal- 
ing with the members of the corporation under its peculiar char- 
ter, constitution and laws. The peculiar and limited purposes of 
the corporation are executed through the agency as well of mem- 
bers as of officers. Officers and members are alike bound by the 
laws which prescribe and limit their duties and powers. No 
breach of duty by an officer in exceeding his authority or diso- 
beying a law, can impose upon a member who is equally cogni- 
zant of the laws binding alike on both, or put him in a worse 
position in respect to the obligations to the corporation binding 
on him asa member. Moreover, in the case of ordinary corpora- 
tions the rule that estops a principal from disclaiming the act of 
an agent in excess of authority as against a third party dealing 
with the agent, is greatly modified when the third party knows 
that the officer has only a special authority, and the precise limits 
of that authority: Ward vs. Metropolitan L. I. Co., 66 Conn., 
227, 241. The officers of this defendant corporation in dealing 
with Coughlin and other life insurance members were all acting 
as special agents under a special authority, the precise limits of 
which were known to all members and their acts alleged in the 
reply were in excess of this authority, and cannot operate to pre- 
vent the defendant either by way of waiver or estoppel from 
maintaining its defense to this action as stated in its answer: 
Lyon vs. Sup. Ass’n, 153 Mass., 83: Kocher vs. Sup. C., 65 N. J. 
Law, 649; Woodman of Am. vs. Tevis, 54 C. C. A., 293. 


The plaintiffs urge that the multitudinous acts of the officers 
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and members of the order alleged in the reply have become, by 
reason of long continuance, the practice and custom of the de- 
fendant in its corporate capacity, and is therefore in legal effect a 
change by the defendant of its laws, substituting for the laws pre- 
cisely prescribing the manner of levying, collecting and paying 
assessments, other laws differing from the laws thus altered in 
the vital particulars. Such claim is absolutely precluded by the 
admissions of the reply. Evidence of such usage might be admis- 
sible for the purpose of ascertaining the real meaning of the laws 
if the language used rendered their meaning doubtful; but their 
meaning is expressed in language so clear and explicit that no 
room is left for construction. If this claim of the plaintiffs were 
permissible and correct, then the conditions of Coughlin’s con- 
tract, determined by the constitutional laws of the order, would 
not be those admitted by the pleadings in this case, but would be 
those determined by the constitution and laws as altered in the 
manner claimed by the plaintiffs. There would then be no ques- 
tion of waiver or estoppel. It is thus apparent that the plaintiffs’ 
main reliance is upon the alteration of the defendant’s laws as 
claimed and that this claim does not involve the law of waiver 
and estoppel in respect to a vital condition of Coughlin’s con- 
tract, and rests solely upon the legal possibility of a change being 
effected in the defendant’s charter, constitution and laws (assum- 
ing that the claim of such change is properly presented by the 
pleadings) by means of a general and continuous disobedience 
by its officers and members; manifestly such legal possibility 
does not exist. The charter can be changed only by the Legisla- 
ture. The constitution and laws by force of the charter as well 
as of their explicit terms can only be changed by the National 
Council at its annual, or a special, session at which the members 
of the order appear by representation. This provision appears 
by the charter, constitution and laws before us to be fundamental 
to the special purposes and existence of the order as a corpora- 
tion; and every individual insurance member has a right as 
against the other members and all officers to the enforcement of 
this provision by the defendant as a corporate entity. It is true 
that the broad allegations of the reply may indicate a general 
feeling among the members that the laws of the order ought to 
be changed, but it is also true and admitted that, notwithstand- 
ing the opportunity afforded for a change at each annual national 
council, they have never made such change. The marvel of such 
a condition does not effect the law; possibly the illegal acts of of- 
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ficers and members, necessarily admitted for the purpose of test- 
ing their legal effect, may not in fact be as universal as is implied 
in the plaintiffs’ broad allegations. We think that the charter, 
constitution, and laws of the defendant have not been abrogated 
or altered by reason of the facts alleged in the reply, but that they 
are as set forth in the answer and admitted in the reply, and de- 
termined the conditions of Coughlin’s contract with the defend- 
ant as we have stated them; that the breach of those conditions 
is substantially admitted by the reply; that the material facts 
alleged in the reply do not in law constitute a waiver of these 
conditions by the defendant; that the defendant is not estopped 
from setting up in defense to this action Coughlin’s failure to 
comply with these conditions; that the court did not err in find- 
ing the issues of law for the defendant; and that the reply was 
insufficient. 

lf the plaintiffs’ claim that the court erred “in holding that 
the reply did not present such issues in fact as entitled the plain- 
tiffs to a trial thereon”, means that notwithstanding the finding 
of the court upon issues of law there remained undetermined 
substantial issues of fact presented by the pleadings entitling the 
plaintiffs to a trial, such error is not properly assigned, and we 
think is not supported by the record. In view of the facts as ad- 
mitted in the pleadings, and the issues of law as found by the 
court, the judgment is substantially correct. 

There is no error in the judgment of the Court of Common 
Pleas. The other judges concurred, except Prentice, J., who dis- 
sented. 
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SUPREME COURT OF ARKANSAS. 


SECURITY MUT. INS. CO. 
v8. 


J. E. WOODSON & CO.* 


Denial of liability is a waiver of proofs of loss. 

The policy provided that a set of books should be kept, showing a com- 
plete record of the business. It was shown that an inventory of the 
stock on hand was made at the time of issuing the policy, that a 
book was kept showing how many goods were received and sold 
from that time to the fire, and a cash book, showing the amount of 
goods sold. All goods not sold were destroyed by fire. 


Held, That there had been sufficient compliance with the policy within the 
meaning of a statute that proofs of substantial compliance with the 
policy conditions was sufficient. 


Appeal from Circuit Court, Hempstead County. Action by J. 
E. Woodson & Co. against the Security Mutual Insurance Com- 
pany. From a judgmient in favor of plaintiff, defendant appeals. 


Statement of facts by Woop, J. 

This is a suit on a policy of fire insurance. The property in- 
sured was a stock of general merchandise valued at $800. Furni- 
ture and fixtures, including iron safe for the store and office 
valued at $50 and store building valued at $150. The complaint 
set up the contract of insurance, and alleged the loss, on the 14th 
of November, 1903, of the property by fire, a compliance by 
plaintiff with the terms of the policy, to entitle it to recover, and 
prayed for the amount of the policy. The answer denied all the 
material allegations, and alleged that the plaintiffs were bound 
by the by-laws, rules and regulations of the company, it being a 
mutual company, and by the application which was made a part 
of the policy, and denied that the plaintiffs took an inventory on 
the day of the application as they had represented. It alleged 
that their goods at that time would not inventory $1,300, as 
stated in their application; that they did not carefully preserve 
their books and invoices in an iron safe, or in some place secure 
against fire, so that they might be secure from fire, so that they 
might be submitted to the adjusters, as they agreed in their ap- 
plication they would do; that they did not keep the last preced- 
ing inventory; that they made fraudulent representations at 

* Decision rendered, June 4, 1906. 
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the time of making said application that their stock of goods was 
worth $1,300; that their house was worth $200, and that their 
store, fixtures and safe were worth $100; that the policy con- 
tained this provision :— 


Loss to be paid sixty days after due and satisfactory proofs 
of the same shall have been made by the assured and received 
at the company’s office in Little Rock, Ark., in accordance with 
the terms and provisions of this policy herein mentioned. 


It alleged that nothing was due and nothing was payable under 
this policy until sixty days had elapsed after receiving. proof of 
loss at the office in Little Rock, and that said proof of loss was 
not received sixty days prior to the commencement of the action. 
The cause was submitted to a jury, and its verdict was in favor of 
appellee for the amount of the policy. 


MurpHy, MEHAFFY & Lewis, and H. M. ARMISTEAD, for 
Appellant. 


Jose & EAKIN, for Appellee. 


Woop, J. (after stating the facts). 

1. Appellant contends that there was no proof of loss as re- 
quired by the terms of the policy. But appellant denied any lia- 
bility whatever, and refused to pay. “Proof of loss’, therefore, 
was waived: Greenwich Ins. Co. vs. State, 74 Ark., 

2. It is next contended that the appellee did not keep a set of 
books as required by the policy which contained the standard 
provision on that subject, and did not comply with the iron-safe 
clause. Such books as the appellee kept were not destroyed. 
The proof tended to show that a book was kept showing how 
many goods were received and how many were sold from the 
date of the issuance of the policy up to the time of the fire. What 
is termed in the evidence the merchandise account taken from 
the book kept was introduced without objection. It showed the 
amount of the merchandise received from the date of the issu- 
ance of the policy up to the time of the fire. It was shown that a 
cashbook was kept showing the amount of goods sold. It was 
shown that appellee lost all the goods that were not sold. It was 
shown that appellee kept books showing the goods that were 
received and the goods that were sold. The difference between 
these, of course, would show the goods that were on hand. Ap- 
pellees made an inventory showing the amount of goods that 
were on hand when the policy was issued. The insurance agent 
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was on hand at the time the policy was issued and examined the 
stock. The policy required the assured to keep a set of books, 


Which shall clearly and plainly present a complete record of 
business transacted in reference to the property herein men- 
tioned, including all purchases, sales and shipments both for 
cash and credit from date of the inventory provided for in the 
preceding section and during the life of this policy, or this 
policy shall be null and void. 


The statute provides :— 


In all actions against any fire insurance company, individual 
or corporation, for any claim accruing or arising upon or 
growing out of any policy upon personal property issued by 
any such company, individual or corporation, proof of a sub- 
stantial compliance with the terms, conditions and warranties 
of such policy, upon the part of the assured, or party, indi- 
vidual, person or corporation to whom it may have been issued, 
or their assigns, shall be deemed sufficient, and‘ entitle the 
plaintiff to recover in any such action: Act March 29, 1899.— 
| Kirby’s Dig., § 4375a. 

This act was passed March 29, 1899, and every policy of insur- 
ance written since its passage on personal property must be con- 
strued as if this provision were written in it. We are of the 
opinion that the proof showed a substantial compliance with the 
“bookkeeping clause” of the policy. The object of that clause 
was to enable the insurer to ascertain the property that was on 
hand, and the value thereof at the time of the fire, and it is reason- 
ably clear from the testimony that appellant could have received 
all the information required by the above provision, by an in- 
spection of the books and inventory which appellee had kept and 
had on hand at the time and after the fire. 

3. The application which was a part of the policy contains this 
question: “Is your title absolute to the property proposed ior 
insurance?” Answer: “Yes.” The application is signed: “J. 
E. Woodson & Co.” One of the partners testified: ‘One of the 
bills is for my personal account. It is made out to C. E. Gosnell. 
I had some stuff there that belonged to me; part of the goods, 
some surgical instruments and some books. The way that come 
we asked Mr. Milburn for two policies. We asked for a policy 
for J. E. Woodson & Co.'s stuff and for a policy for my individual 
stuff, and Mr. Milburn said it wasn’t necessary, and it would be 
expensive, and for us to list the stuff together and take one 
policy, and if we happened to have a loss we could settle that be- 
tween us.” Appellant contends that the proof shows that the 
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representation was false, and that it avoids the policy, which 
requires that the interest of the assured should be sole and un- 
conditional. But this representation was superinduced by the 
agent of the company, whose business it was to solicit the in- 
surance and write the application therefor. His knowledge 
was the knowledge of the company. If this representation 
was false, the company must be held to have known of its 
falsity at the time its agent wrote the falsehood into the applica- 
tion. This is clearly a matter which the agent taking the applica- 
tion could, and which the proof shows he did, waive. The repre- 
sentation was directly in the line of the agent’s employment and 
bound the company. To hold otherwise would be enabling the 
company to take advantage of its own wrong and to perpetrate a 
fraud on an innocent party. 

The case of Germania Ins. Co. vs. Brownwell (62 Ark., 43), 
cited by counsel for appellant, does not support its contention. 
On the contrary, the principles announced there when applied to 
the facts of this record, will be found to sustain the doctrine we 
have announced here. In that case, before any breach of the 
conditions constituting the forfeiture, and before the issuance of 
the policy, the agent undertook by his statements to do away 
with a promissory warranty that was contained in the policy. 
Here there was a breach of the condition requiring sole and un- 
conditional ownership at the time the assured made the repre- 
sentation. The condition existed at the time the policy was is- 
sued and before, and the insurer knew it. It did not relate to a 
condition that was to be performed in the future. A forfeiture 
for a breach of such condition, of course, could not be waived 
until the forfeiture had taken place. 

The judgment is affirmed. 





Kimbro vs. New York Life Ins. Co. 


SUPREME COURT OF IOWA. 


KIMBRO 
v8. 


NEW YORK LIFE INS. CO.* 


The local agent took a note for the premium along with the application 
for insurance. The company decided not to issue the policy applied 
for, but sent another form for submission to the insured and his 
acceptance, instructing the agent to deliver it only on receipt of an 
amended application. The agent notified the insured by letter of 
the receipt of the policy, stating that he would deliver it on the day 
the note came due, but not mentioning its altered form. The insured 
died before the maturity of the note, and without knowledge of the 
changed form. The beneficiary, who was the wife of insured, tendered 
the money for the note to the agent during his sickness and demanded 
the policy, which was refused. 

Heid, That the insurer was estopped to deny liability. 


Held, That where it was the common practice of the company to allow 
the agent to accept such notes and hold him responsible for the pre- 
mium, the giving of the note was payment of premium as between the 
insured and the company. 


Appeal from District Court, Linn County. Action at law upon 
a policy of life insurance. Judgment for plaintiff, and defendant 


appeals. 


J. H. McInrosu and Smite & Sirsa, for Appellant. 
RICKEL, CROCKER & TourTELLOT, for Appellee. 


WEAVER, J. 

On December 10, 1903, William F. Kimbro, a resident of 
Cedar Rapids, Iowa, made application to the defendant for a 
policy of insurance upon his life in the sum of $2,000. The appli- 
cation was made through ‘IT’. A. Haynes, local agent of the defend- 
ant at Cedar Rapids, with whom was associated in this transaction 
Charles E. Baker, who is styled in the record as defendant’s 
general district agent at the same place. These agents re- 
ported their business to the defendant through its branch office 
located at Des Moines. The policy applied for was of a form or 
class known as an “Accumulation Policy”. On or about the 
same time Kimbro was examined by the company’s physician at 
Cedar Rapids, who approved him as a desirable risk, and this 
report with the application was forwarded through the Des 
Moines branch to the office of the defendant in New York. 
% Decision rendered, Sept. 21, 1906. 
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Moved apparently by something suggested in the application or 
medical examiner's report, the home office withheld immediate 
action and wrote to the medical examiner asking him to make 
closer inquiry as to Kimbro’s habits with respect to the use of 
intoxicants. After some delay the physician reported that at an 
earlier period in his life the applicant had been somewhat intem- 
perate, but appeared to have abandoned all excess in that direc- 
tion. The defendant also caused certain inspectors in its service 
to examine into the applicant’s habits and report their findings. 
Finally on February 2, 1904, the officers in charge of the home 
office decided not to issue the policy for which application had 
been made, but executed another form of contract known as an 
“Adjustable Accumulation Policy”, insuring the life of Kimbro 
for $2,000, subject to the condition that, if he died within the 
period of sixteen years, the limit of the company’s liability to his 
beneficiary should be $1,228.44 with a return of the premiums 
paid on the policy. This policy executed and signed in due form 
was forwarded by mail to the agent, Haynes, calling his attention 
to the change and directing him to submit it to Kimbro with 
proper explanations for his acceptance, if found satisfactory. On 
receipt of the policy Haynes wrote to Kimbro as follows :— 
Cedar Rapids, lowa, February 5, 1904. Mr. William Kim- 
bro, City—Dear Sir: I am pleased to advise you that your 
policy arrived this morning. I will call, however, this pay day 
and deliver it to you. Kindly arrange to have the amount of 

your first note ready, $13.03, and oblige. Yours truly, T. A. 

Haynes. P.S. I was afraid for a little while, owing to a great 

deal of inspection being made, that you might be rejected, but 

am pleased to say the policy is here. 

It should be said in this connection that at the time of making 
his application Kimbro made and delivered to the agent his prom- 
issory notes for the first half year’s premium, which by the terms 
of the policy was payable in quarterly installments. The first 
note was made payable February 18, 1904, which was the day on 
which Kimbro expected to draw or receive his wages for the 
previous month. On Monday, February 8, 1904, Kimbro again 
left home on his trip without seeing or having any other com- 
munication with Haynes, and on the evening of the same or fol- 
lowing day returned sick. Soon thereafter he was taken to the 
hospital, where he died on February 25, 1904. The malady from 
which he died was diagnosed at typhoid fever. On February 22, 
1904, the defendant’s branch office in Des Moines, learning of 
the situation with respect to the risk, telegraphed Haynes to re- 
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turn the policy and later sent notice of Kimbro’s death to the 
home office in New York, which replied, giving directions to 
have Haynes mark the premium notes as canceled and return 
them to Kimbro’s administrator. In obedience to this direction, 
and following the form of communication prepared and sent to 
him from the company’s office, Haynes wrote to the widow of 
Kimbro, as follows :— 


Cedar Rapids, lowa, March 5, 1904. Mrs. Cecil M. Kimbro, 
As Administratrix of the Estate of William F. Kimbro, De- 
ceased, No. 422 Sixth Avenue E. Cedar Rapids, lowa,—-Dear 
Madam: Under date of December 16, 1903, William F. Kim- 
bro, late of Cedar Rapids, lowa, signed an application for in- 
surance in the New York Life Insurance Company, and there- 
after gave me, as the agent who took said application, the 
inclosed notes on account of the first premium. The company 
declined the application, and so I return herewith the notes for 
cancellation. Yours truly [Signed], T. A. Haynes. 


Prior to this, however, and before the death of Kimbro, this 
wife, the beneficiary in the policy, went to Haynes and tendered 
the amount of the premium and demanded a delivery of the 
policy, which circumstance the agent reported to the company 
through its cashier for lowa by letter, as follows :— 


Agency at Cedar Rapids, Iowa, February 24, 1904. Mr. A. 
A. DeCelle, Des Moines, lowa—Dear Sir: Re No. 2,184,615 
—W. F. Kimbro. This party is still in the hospital here, sick 
of typhoid, and last report is to the effect that he is getting 
along very nicely, but there are so many different complica- 
tions liable to set in that one never can tell which way the tide 
will turn. Mr. Kimbro’s wife was in yesterday and tendered 
me the money for his notes, but I told her that the cashier at 
Des Moines had requested me to return the policy to him, and 
that you had written to the company, and would advise me 
soon whether I could deliver the policy to her husband or not. 
She said she could not understand why I could not deliver the 
policy to her, as her husband had told her to pay the money to 
me and get the policy. I endeavored to make clear to her 
what kind of a policy the company had issued on her husband’s 
life, and told her that, as soon as I heard again from you, I 
would call and see her. I sincerely trust that Mr. Kimbro will 
get well, and that no complications will arise in connection 
with this policy, as it would certainly cause trouble if the in- 
sured should die and the company should not pay the claim, 
inasmuch as notes were given in full settlement of the first 
year’s premium. The insuring public thoroughly understands 
that a New York Life policy is incontestable from date of 


issue, and I advised him when the policy arrived. Yours truly, 
T. A. Haynes. 
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There is some question raised in argument as to the fact and 
sufficiency of this tender; but if a tender was essential to plain- 
tiff’s right of recovery, which we do not decide, the evidence is 
clearly sufficient to sustain the judgment of the trial court in this 
respect. The company denying that an insurance had ever been 
effected upon Kimbro’s life, and refusing to adjust or pay the 
loss occasioned by his death, this action at law was instituted 
on May 19, 1904. By the first count of her petition plaintiff de- 
clares upon a contract or agreement of insurance upon the life 
of Wm. F. Kimbro for the sum of $2,000, on the terms and plan 
usually embodied in the company’s so-called accumulation policy. 
By another count of the petition the issuance of an adjustable 
accumulation policy is alleged, and that the delivery and accept- 
ance thereof by Kimbro was prevented by the fraud of the com- 
pany’s agents and asks to recover upon said policy as if it had 
been in fact delivered. By a third count, the plaintiff seeks to 
recover damages on account of the alleged fraud of the defend- 
ant’s agents in depriving her of the insurance which otherwise 
would have been hers. As the last two grounds of recovery 
seem not to have been recognized or sustained by the trial court, 
and plaintiff has not appealed, we shall not again refer to them.’ 
The defendant answers in denial. It also avers that the notes 
given by Kimbro for the premium upon the policy applied for by 
him were the property of the agent Haynes, and not of the com- 
pany. It further alleges that the application made by Kimbro 
was disapproved, and no policy ever issued thereon, but an- 
other and different policy was prepared and sent to Haynes with 
authority to deliver it only on condition that said applicant sign 
and deliver to said agent a written request for such substitution 
in the following form :— 

New York Life Insurance Company, 346 Broadway, New 
York City. I hereby request, as an amendment to my applica- 
tion, dated the 16th day of December, 1903, that the insurance 
under any policy issued thereon shall take effect as of the sec- 
ond day of February, 1904, instead of on the date of said ap- 
plication, as provided herein, and I agree that the insurance 
year, the accumulation period and the loan and non-forfeiture 
provisions of said policy shall all relate back to the date on 
which the insurance takes effect. Witness For- 


warded from Iowa Branch Office, ———, 190—. ' 
Cashier. 


Exhibit H. Name 














Kimbro No. 2,184,615. 


Division of Policy Issues: New York Life Insurance Com- 
pany, 346 & 348 Broadway, New York. The New York Life 
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Insurance Company will please accept the following answers 
in lieu of the answers to the corresponding questions in my 
application for insurance dated the 16th day of December, 1903. 
Question No. I desire a policy on the ordinary life 
adjustable accumulation policy plan, as set forth in the policy 
form of the company (with terminating options only), and I 
select the twenty year accumulation period. Question No. 
. a No. b (Should) remains unanswered. And I 
hereby agree that the above answers shall form a part of my 
said application for insurance, and I hereby renew and confirm 
my agreement therein. Dated —, I90—. Witness: 
, Applicant. 

















This instruction, it is alleged, was never carried out by the 
agent, nor did Kimbro ever consent to receive or accept said sub- 
stituted policy, and no contract of insurance was ever consum- 
mated or agreed upon. It is further alleged that Haynes had no 
authority to accept the notes of the applicant for the premium 
upon the policy. Replying to this answer the plaintiff alleges that 
the company is estopped by the acts of its officers and agents, as 
hereinbefore related, to deny the existence of said contract of 
insurance or its liability thereon. By agreement of parties the 
cause was tried to the court without a jury, and, judgment being 
entered for the plaintiff, the defendant appeals. 

It is true, as argued by the appellant, that an application for 
insurance is not a contract, but rather an offer or tender of terms 
to be submitted for the consideration of the company to which 
it is addressed. It is equally true that, upon a rejection of such 
offer and the submission of a counter proposition by the com- 
pany, the latter does not become a contract until accepted by 
the applicant ; but this concession is by no means decisive of the 
sufficiency of the defense in the case at bar. If plaintiff’s right of 
recovery was based on the “so-called adjustable accumulating 
policy” sent by the appellant to Haynes to be tendered to Kimbro, 
it would come fairly within the rule approved in Stevens vs. Ins. 
Co. (87 Iowa, 283), and Mutual Ins. Co. vs. Young (23 Wall., 85), 
and the judgment below would have to be reversed. Such in fact 
was the effect of the action of the District Court upon the second 
and third counts of the petition, and, as already suggested, there 
being no appeal by the plaintiff, we have left to consider whether 
there is sufficient showing of a contract of insurance upon the 
basis of Kimbro’s application, or, what is the same thing, 
whether the appellant is estopped to deny the making of such 
contract. Considered from this point of view, we find ourselves — 
in harmony with the conclusion reached by the trial court. It is 
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true, as already said, that a mere application for insurance can- 
not be given the effect of a contract; but it is a proposal or offer 
to take insurance, and, if there is any evidence on which the trial 
court could find as a fact or as conclusion of law that such offer 
was accepted, then we must treat the applicant as insured upon 
the terms and conditions of the application. The issuance and 
manual delivery of a written policy is not ordinarily essential to 
a contract of insurance: Preferred Acc. Ins. Co. vs. Stone (Kan. 
Sup.), 58 Pac., 986; Int. Trust Co. vs. Ins. Co., 17 C. C. A., 608; 
Tayloe vs. Ins. Co., 9 How., 390; Schultz vs. Ins. Co. (C. C.), 77 
Fed., 375; Sheldon vs. Ins. Co., 25 Conn., 207. 

The appellant dealt with the applicant through Haynes or 
Baker, its agent at Cedar Rapids. That agent was its represen- 
tative, not only to receive and forward the application, but was 
also its representative expressly authorized to complete the ne- 
gotiations and deliver the policy which the appellant prepared 
and returned for the applicant’s acceptance. He was the only 
medium through whom the business between the contracting 
parties was carried on. Within the scope of that employment, 
his hand was the appellant’s hand, his voice was its voice, and his 
promises and assurances were the promises and assurances of his 
principal, notwithstanding any undisclosed instructions or limita- 
tions existing in his contract of employment. He was authorized 
and empowered to communicate to Kimbro the company’s action 
upon his application, and under the elementary rule just referred 
to his representations and statements within the line of that duty 
were binding upon his principal. Now, what was the informa- 
tion conveyed by this agent to the applicant? He says: “I am 
pleased to advise you that your policy arrived this morning. 
* * * J was afraid for a little time, owing to a great deal of 
inspection being made, that it might be that you would be re- 
jected, but am pleased to say that the policy is here.” It is idle 
to argue that by this language the agent did not intend to assure 
Kimbro that his application had been accepted, but was referring 
to a substituted policy, which required a modification or change 
in his application. When he told the applicant that his policy 
had arrived, it was the unmistakable equivalent of a statement 
that the policy applied for had been issued to him, and when he 
emphasized that statement by further saying that he had feared 
for a time that the application might be rejected, but was pleased 
to be able to say the policy was now at hand, it was the strongest 
possible assurance that such application had not been rejected, 
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but had been approved and policy issued accordingly. More- 
over, instead of any suggestion that in order to complete the 
contract it was necessary for Kimbro to amend his application 
or take any other or further action, the agent simply informed 
him that, after the approaching pay day, he would himself call 
around, turn over the policy, and requested Kimbro to be pre- 
pared to take up his first note given for the premium. This was 
an assurance on which the applicant had a right to rely, and ren- 
dered it unnecessary for him to call upon or make further inquiry 
of the agent. 

Under such circumstances we think he had the right to rest 
upon the conclusion that he was insured according to the terms 
of his application, and that the company cannot be heard to say 
that no contract of insurance had ever been effected. It is a well- 
settled rule of law that a principal will not be heard to deny the 
truth of the representations of his agent with respect to the mat- 
ter which is the subject of such agency, and the fact that the 
agency is of a limited or special character does not prevent the 
application of this rule. Speaking of the representations of the 
soliciting agent under circumstances quite similar in some re- 
spects to those in the case at bar, the Kansas court, in Accident 
Society vs. Stone, supra, says: “It is argued that these state- 
ments were by an agent whose powers were limited and special, 
and that the company was not bound by them. The case in this 
particular is not within the rule of the decisions cited by counsel. 
The local agent did not assume to waive anything in disregard 
of, or even within, the limitations of his authority. * * * As 
before stated, it was the custom of the company to deliver poli- 
cies to accepted applicants through its local agents, and through 
them to return premiums paid upon applications which it re- 
jected. This qualified the agent to impart information in respect 
to those things which were to be done by him. The giving of 
information in respect to a thing which, when to be done, the 
company would intrust to him to do, came within the scope of 
his authority.” The appellant intrusted to Haynes the closing of 
the contract with Kimbro, and his contract and representations 
in respect thereto cannot be repudiated by it after a loss has 
occurred. In International Trust Co. vs. Ins. Co., supra, the 
Circuit Court of Appeals held the company bound by the repre- 
sentation of a bookkeeper in the office of the company’s agent 
that a renewal of an outstanding policy had been granted. See, 
also, Walsh vs. Ins. Co., 30 Iowa, 133. Counsel argue that, in 
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order to estop the company from repudiating the act of its agent, 
it must be alleged and shown that the applicant would have pro- 
cured other insurance had the agent told him the truth. But, as 
suggested by the Kansas court, supra, the rule here appealed to 
is not applicable to the facts before us. While the obligation of 
a principal because of the act of an agent may under some cir- 
cumstances and in a limited sense be said to rest upon the doc- 
trine of estoppel, it is not true that the strict rules governing 
estoppels in general are in all cases controlling upon the effect 
to be given to an agent’s act. If, for instance, an agent be in- 
trusted with authority to speak for his principal in concluding a 
contract between that principal and a third person, what such 
agent says or does within the apparent scope of his authority 
binds his principal, not simply because the person relying there- 
on loses an opportunity to make an equally advantageous con- 
tract elsewhere, but because for the purposes of that transaction 
the act of the agent is the act of the principal, and an agreement 
thus concluded upon sufficient consideration is enforceable as a 
valid contract. But, even if we were to consider this case as 
being governed by the law of estoppel, we find no reason to dis- 
turb the judgment of the trial court. The question whether 
Kimbro would in fact have procured other insurance had he 
been notified of a rejection of his application is not an essential 
consideration. It would be sufficient to estop the company if he 
relied upon the representation of the agent and in such reliance 
died, or by reason of intervening sickness became incapable of 
securing other insurance. That Kimbro had the right to rely 
upon the agent’s assurance no one can well question, and that he 
did rely upon it the facts sufficiently demonstrate. The state- 
ment by the agent was, in substance, that the policy applied for 
(which was to date from the date of the application) had been is- 
sued, and that he himself would bring it to Kimbro after “pay 
day”, which was February 18, 1904, and collect the amount of 
the first premium note. This, as we have before noted, left noth- 
ing for Kimbro to do save to wait the arrival of pay day and 
then receive the written evidence of the insurance, which he was 
informed had been effected. He did wait, and while waiting was 
attacked by a sickness which resulted fatally. There is no pro- 
vision in the application or in the policy applied for which makes 
the insurance conditional upon the actual receipt of the written 
policy by the applicant while in good health; nor is there any 
other condition which avoids the operation of the ordinary rule 
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that a proposal or offer by one party, followed by a duly com- 
municated acceptance by the other party, constitutes a contract, 
even though the contemplated written evidence thereof has never 
been executed. To relieve the company from liability under such 
circumstances would not serve to promote fair dealing or exer- 
cise of good faith in the business of life insurance. 

It is next urged upon our attention that in any event the ad- 
vance premium which was payable in quarterly installments had 
not been paid, and therefore under the terms of the policy ap- 
plied for the insurance never became effective. No general rule 
adopted by an insurance company as to the prepayment of pre- 
miums can take away its power to waive or ignore such require- 
ment and to bind itself by a contract without such payment. Nor 
does such provision in any manner restrict its right to accept a 
promissory note as such payment. The testimony on part of 
appellant that its agents were not authorized to accept notes for 
premiums, and that the notes in the present case were a matter 
between the agent and the applicant only, must, in view of other 
undisputed facts, be taken with some grain of allowance. It 
appears without controversy that the agent taking them inclosed 
the notes with the application and returned them to the superior 
officer or agent to whom he was immediately responsible. With 
the application and the notes taken in violation of its ostensible 
rule all before it, the appellant made no objection to this assump- 
tion of authority by its agent, but proceeded to consider and pass 
upon the merits of the application. So far as the record shows, 
the company continued to hold these notes until it discovered 
that a loss was impending, when by its general solicitor it wrote 
to its cashier in Des Moines, saying :— 

Kindly have the agent indorse the note as follows: “The 
New York Life Insurance Company declined the application 
for insurance on account of which this note was given, and 
therefore | now here return the note for cancellation. T. A. 
Haynes.” After the agent has written the above on the back 
of the note and signed his name to it, then have him forward 
the note by registered mail to the administrator of Kimbro’s 
estate, with the following letter: “Mr. ———, Administrator 
of the Estate of William F. Kimbro, Deceased, Cedar Rapids, 
Iowa.—Dear Sir: Under date of December 16, 1903, William 
F. Kimbro, late of Cedar Rapids, Iowa, signed an application 
for insurance in the New York Life Insurance Company, and 
thereafter gave me, as the agent who took said application, the 
inclosed note on account of the first premium. The company 


declined the application, and so I return herewith the note for 
VoL, XXXVI.—5. 
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cancellation.” Your careful and prompt attention to this will 

greatly oblige. Yours truly, General Solicitor. 

This assumption of authority over the notes and the reason 
assigned for ordering them returned to the administrator are 
wholly inconsistent with the claim now made that they were 
taken without its cognizance or consent. The evidence also 
tends to show that the first year’s premium or a large part there- 
of was due to the agent himself under the terms of his employ- 
ment, and, so long as he properly charged the same to himself in 
his agency account, the taking of notes therefor was treated by 
the company with indifference. When freed from all obscurity, 
the testimony on the part of the appellants on this branch of the 
case means nothing more than that agents were forbidden to take 
notes payable to the company for the first year’s premium upon 
policies issued or applied for; but it was a common practice 
known to and approved by the company for agents to take such 
notes payable to themselves, and charge themselves therewith in 
their agency accounts, the company holding the agents responsi- 
ble as for a cash collection. Such a transaction is a payment of 
the premium as between the assured and the company. The giv- 
ing of the note instead of cash in advance by the applicant will 
not invalidate the insurance, if the contract be otherwise com- 
plete. See, directly in point, the very recent case of Kilbon vs. 
Ins. Co. (Minn.), 108 N. W., 861. In view of all the circum- 
stances to which we have referred, it cannot be said that the 
judgment of the District Court is without support in the record, 
and its finding in this respect must be treated as having the force 
and effect of the verdict of a jury. As bearing also upon the effect 
of a failure to exact advance payment of premiums, see, also, 
Elkins vs. Ins. Co. (Pa.), 6 Atl., 224; Sheldon vs. Ins. Co., 25 
Conn., 207; Walsh vs. Ins. Co., 30 Iowa, 133; Norton vs. Ins. 
Co., 96 U. S., 234. 

Error is also assigned by appellant upon the rulings of the trial 
court in excluding certain offered testimony. The points thus 
made are ruled by the conclusions we have hereinbefore an- 
nounced, and we regard it unnecessary to discuss them in detail. 

We find no reversible error in the record, and the judgment 
of the District Court is affirmed. 





American Bonding Co. vs. Morrow. 


SUPREME COURT OF ARKANSAS. 


AMERICAN BONDING CO. or BALTIMORE 
v8. 


MORROW.* 


A surety bond provided that it should not lapse if renewed, but that the 
liability should not be cumulative. It was issued on application of a 
bank to indemnify it against defalcation by the cashier, the bank 
warranting that his accounts would be examined by the auditing 
committee monthly, and that he was not engaged in any other busi- 
ness. 


Held, That the amount named in the bond was the maximum aggregate 
liability that could be recovered during its continuance. 


Held, That audits during each calendar month were sufficient, and the 
committee need not be expert accountants. 


Held, That the fact that the insured acted as secretary of a building and 
loan association and wrote a little fire insurance, but without interfer- 
ing with his duties as cashier, was not a breach of warranty. 


Appeal from Prairie Chancery Court. Action by W. H. 
Morrow, as receiver of the Bank of De Valls Bluff, against the 
American Bonding Company of Baltimore. From a judgment 
in favor of plaintiff, defendant appeals. 


Statement of facts by McCuLLoucg, J. 


The American Bonding Company of Baltimore is a foreign 
corporation doing business in the state of Arkansas as a surety 
company, and, on August 31, 1900, executed to the Bank of De 
Valls Bluff, of De Valls Bluff, Ark., a surety bond in the sum of 
$5,000, undertaking to indemnify said bank against any loss sus- 
tained on account of any larceny or embezzlement committed by 
its cashier, G. C. Strong, during a term of one year, commencing 
on the 1st day of September, 1900. The bond contained the fol- 
lowing, among other conditions and stipulations; viz. :— 


This bond shall not lapse at the end of the above if it shall 
be continued in force by a renewal receipt or receipts, executed 
by the surety, but shall continue in force for the term or terms 
of such renewal. The liability of the surety, however, shall not 
be cumulative. That all the representations made by the em- 
ployer, his or its officers, to the surety are warranted by the 
employer to be true. That the employee has not, to the 
knowledge of the employer, his or its officers, been in arrears 
or a defaulter in the position covered by this bond, or in any 
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other position, and that the employer, his or its officers, upon 
becoming aware of the employee gambling, speculating or 
committing any disreputable, lewd or unlawful act will imme- 
diately notify the surety in writing. That the surety’s liability 
hereunder shall cease immediately as subsequent acts of the 
employee from and after discovery by the employer, his or its 
officers, if any default hereunder on the part of the employee. 


This bond was issued upon a written application signed by 


officers of the bank, containing various statements in response 
to questions propounded; the truth of which were declared to be 
warranties by the applicant. Renewal receipts were subse- 
quently issued by the surety, extending the period of the surety- 


sh 
I, 


ip from September 1, 1go1, for one year, and from September 
1902, for another year. 
The renewal receipts were in the following form (omitting cap- 


tion) :— 


In consideration of the sum of $25, the American Bonding 
& Trust Company of Baltimore City, hereby guaranties the 
fidelity of George C. Strong in favor of Bank of De Valls Bluff 
from the Ist day of September, Igor, to the Ist day of Septem- 
ber, 1902, in the same amount, in the same position, and sub- 
ject to all the covenants and conditions set forth and expressed 
in the surety bond No. 44,228 of this company, heretofore is- 
sued on the Ist day of September, 1900. 


The last renewal receipt extending the bond for one year from 


September I, 1902, was issued upon a written application signed 
by the president of the bank, and containing the following, among 
other questions and answers; viz. :— 


4. (a) Has applicant uniformly given satisfaction in his per- 
sonal conduct and habits? A. Yes. (b) Has he kept his ac- 
counts correctly and made proper settlements of all cash and 
securities intrusted to his care? A. Yes. (c) Have you any 
knowledge or any information or are you aware of any habit 
of the applicant or of any circumstances unfavorably affecting 
the risk to the surety on the bond applied for? If so, state 
particularly. A. No. 5. Is he now or has he been from any 
cause indebted to the bank or its officers? If so, give particu- 
lars, stating amount, how incurred, and how payment is se- 
cured. A. Does not owe the bank or its officers. 6. Is he now 
or about to be engaged or intrusted in any other business or 
employment than the bank’s service? A. No. 11. In case of 
applicant handling cash or securities how often will the same 
be examined and compared with the books, accounts and 
vouchers and by whom? A. The auditing committee monthly. 
12. (a) At what date and by whom were the applicant’s books 
and accounts (including cash, securities and vouchers, if any) 
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last inspected and examined? A. August 15th, by auditing 
committee, W. J. Wilkins and J. I. Booe. (b) Were they at 
that time in every respect correct and proper securities and 
funds on hand to balance? A. They were. 


The plaintiff, W. H. Morrow, as receiver of the bank of De 
Valls Bluff brought suit at law against said company to recover 
the sum of $11,038.56, alleged to have been misappropriated and 
used by the cashier Strong (which said misappropriation, it is 
alleged, amounted to larceny or embezzlement) during the said 
three years covered by said bond and the several renewals there- 
of. The defendant answered, and the cause was transferred to 
the Chancery Court upon the motion of defendant alleging “that 
the transactions and defalcations, if any, as charged against said 
Strong in the complaint embraced money and various items of 
account extending over a period of three years and are of such 
an intricate nature, and so intermingled upon the books and 
among the papers of the said bank that it is impossible to ascer- 
tain accurately the amount of defalcation, if any, or the amount 
due irom said Strong to said bank without the aid of a master in 
chancery.” Said defendant in its answer denied that Strong, by 
acts amounting to larceny or embezzlement, had appropriated 
the funds of the bank. Alleged untruthfulness of the answers to 
questions in the several applications for the bond and renewal 
receipts were set forth as breaches of the contract which re- 
leased the surety from liability. It is also set forth as a defense 
that, according to the terms of the bond, the surety is in no event 
liable for an amount in excess of $5,000. On final hearing the 
chancellor found that Strong’s defalcation during the period 
named in the bond was $1,150.50; during the period named in 
the first renewal receipt $4,066.72; and during the period of the 
second renewal receipt $5,851.34; and rendered a decree against 
the surety company for $10,068.06, from which decree an appeal 
is prosecuted. 


RATCLIFFE & FLETCHER, for Appellant. 
M. J. MANNING, for Appellee. 


McCuLLoucH, J. (after stating the facts). 

1. The initial question for determination is as to the amount 
of appellant’s liability, if any, on the bond and the two renewal 
receipts—whether said writings constituted three separate obli- 
gations to indemnify the assured in the sum of $5,000 each 
against loss accruing during the respective years, or whether 
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they constituted a single liability for the sum of $5,000 extending 
over the periods covered thereby, and indemnifying the assured 
against loss only to the extent of that sum for the whole period. 
It is now well settled that the bond of a surety company, like any 
other insurance policy, is to be most strongly construed against 
the insurer. The language of the bond is that selected and em- 
ployed by the insurer, and, when doubtful or ambiguous, must 
be given the strongest interpretation against the insurer which it 
will reasonably bear: Anderson vs. Fitzgerald, 4 H. L. Cas., 
484; American Surety Co. vs. Pauly, 170 U. S., 133; Guarantee 
Co. vs. Mechanics’, etc., Co., 183 U. S., 402; Supreme Council, 
etc., vs. Fid. & Cas. Co., 11 C. C. A., 96; Remington vs. Fid. & 
Dep. Co., 27 Wash., 429. The language of these instruments are 
not susceptible of any reasonable interpretation other than that 
it was intended to extend the liability over the period of the re- 
newal, but to limit the total liability for the whole period of the 
renewal contract to the amount named. It is so expressly stipu- 
lated in the bond. There is no ambiguity about it. It is plainly 
stipulated that the bond shall not lapse at the end of the time if 
renewed, but that ‘the liability of the surety, however, shall not 
be cumulative”. What else can this stipulation mean? This con- 
struction is strengthened when we consider all the other terms 
and conditions of the bond, and it is obvious that only a total 
liability of $5,000 was contracted. The Supreme Court of Ten- 
nessee placed this construction upon a similar bond: First Natl. 
Bank vs. U. S. Fidelity & Guar. Co., 75 S. W., 1076. The learned 
chancellor held that the bond and renewal receipts constituted 
three separate bonds, covering three separate and distinct peri- 
ods. In this he erred. 

2. Was there a breach, on the part of the bank, of any of the 
conditions of the bond which released the surety? The applica- 
tion for the last renewal contained the following question and 
answer; viz.: “In case of applicant handling cash or securities, 
how often will the same be examined and compared with the 
books, accounts and vouchers, and by whom? A. “The audit- 
ing committee, monthly.” It is claimed that this condition was 
not performed during the period covered by the renewal. We 
think the evidence is sufficient to sustain a finding that the ex- 
aminations were made by the auditing committee, monthly, dur- 
ing that period. It is not claimed by the members of the com- 
mittee that the examinations were made at precise intervals of 
one month. On the contrary, some of them state that it was 
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deemed advisable to examine at irregular intervals, or rather 
upon irregular dates in each month. We do not think that the 
terms of the warranty fairly and reasonably construed, required 
any more than that. Certainly, it was not meant that an exami- 
nation should be made on precisely the same date of each suc- 
ceeding month, but that an examination should be made at some 
time during each month. We think this is shown to have been 
done during the last year. It is argued that the examinations 
made by the auditing committee from time to time were not 
sufficiently searching and accurate to discover detalcations 
which ought to have been discovered, and that for this reason 
the surety company was released from liability. The members 
of the committee were not expert accountants, and appear to 
have made examinations in good faith with the purpose of ful- 
filling their duty to the bank. The terms of the bond and the 
alleged warranty in the application do not call for an examination 
to be made by a committee of expert accountants. It was only 
provided that the examination should be made by the auditing 
committee of the bank directors. This provision contemplated 
no more than just what was done—an examination by a commit- 
tee of men selected from the ordinary business avocations, rea- 
sonably capable of comprehending the condition of the accounts 
of the bank. It appears that the cashier, Strong, successfully 
secreted his defalcations from these men, notwithstanding the 
fact that they made a reasonably diligent investigation from 
month to month. The fact that he did succeed in thus hiding his 
wrongdoing for a time, does not demonstrate that the members 
of the committee failed to perform their duty. If that process 
of reasoning should be followed out it would necessarily defeat 
the objects of the bond. It was from just such a condition of 
affairs that the bank sought indemnity. As has been well said, 
“An employer would need no insurance against that close and 
relentless vigilance which makes stealing impossible:” Ham- 
mond, J., in Guarantee Co. vs. Mechanics’ Bank, 26 C. C. A., 146. 

It is shown by proof that during the life of the bond and re- 
newals, Strong acted as secretary of a building and loan asso- 
ciation, and also, that he was engaged in the fire insurance busi- 
ness; and this is put forth by appellant as grounds of forfeiture 
on account of the negative answer to the question in the applica- 
tion whether the employee was “now or about to be engaged in 
any other business or employment than the bank’s service”. The 
proof shows that he wrote a little fire insurance, and was secre- 
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tary of the local board of directors of a Little Rock building and 
loan association, doing business at De Valls Bluff, but that none 
of those engagements interfered with his work at the bank; that 
he attended to that work before or after banking hours. The 
parties to an insurance or indemnity contract may, by express 
stipulation, declare warranties of things apparently trivial and 
unimportant to be material, but such things will not be deemed 
to be material unless made so by express stipulation. Unless 
otherwise expressly provided, warranties will be deemed to refer 
to important and material matters calculated to affect the risk, 
not to unimportant ones which have no effect or bearing upon 
the risk: Franklin Life Ins. Co. vs. Galligan, 71 Ark., 295; 
Providence Life Assur. Society vs. Reutlinger, 58 Ark., 528; 
Home Mutual Life Ass’n vs. Gillespie, 110 Pa., 84; Cushman vs. 
U.S. Life Ins. Co., 70 N. Y., 72; Wilkinson vs. Connecticut Mu- 
tual Life Ins. Co., 30 Iowa, 119. The question propounded in 
the application manifestly had reference to some business or 
employment calculated to interfere with Strong’s duty to the 
bank or to increase the risk. It had no reference to the trivial or 
incidental duties of some other business or employment, which 
did not impose a tax upon the time due the bank or call for the 
investment of some capital. The other engagements of Strong 
were too trivial and unimportant to be deemed to have been in 
contemplation of the parties when the truth of the answers were 
warranted. Upon consideration of the whole case, we are of the 
opinion that the proof does not establish any grounds of for- 
feiture or breach of warranties or conditions on the part of the 
assured, and that the appellant is liable for the defalcation which 
occurred during the period of the last renewal to the extent of 
the amount of penalty of the bond. Those occurring during the 
two preceding periods need not be discussed. 

The decree is therefore reversed, and a decree will be entered 
here against appellant for the sum of $5,000, with interest from 


August 21, 1903, together with the costs of the court below. 
It is so ordered. 








Doty et al. vs. Dickey. 


COURT OF APPEALS OF KENTUCKY. 


DOTY ET AL. 
vs, 


DICKEY.* 


A policy providing that it was not assignable was payable to the wife and 
children of insured. It was afterward assigned to the insured in a 
separate instrument by the wife and children. After the decease 
of the wife it was again assigned in a separate instrument by the in- 
sured to a second wife. 

Held, That under the laws of Kentucky, even before the revised statute of 
1894, the policy was assignable by the first wife. 

Held, That affection is sufficient consideration to support an assignment 
between parent and child. 

Held, That where the assignment was complete, extrinsic evidence was 
not admissible in the absence of fraud, to show that it was limited to 
a special purpose which, when accomplished, was to revest the title 
in the assignors. 

Held, That a note, in form a due bill, was sufficient consideration. 


Held, That the right to assign is governed by the law of the land, irre- 
spective of a policy prohibition which is only for the protection of the 
insurer, and its indorsement on the policy, though required by that 
instrument, is not essential. 

Held, That where the title was absolute in the insured, the children can- 
not complain that his assignment was in fraud of their rights. 


Appeal from Circuit Court, Ballard County. Interpleader by 
the Connecticut Mutual Life Insurance Company to determine 
the rights of Julia E. Dickey and others under a policy issued-on 
the life of T. M. Dickey, deceased. From the judgment, T. F. 
Doty and others appeal. 


J. M. Nicuors & Son, JAS. D. WHITE, and JNo. W. Ray, 
for Appellants Ida Doty et al. 
Rossins & THOMAS and JouN E. Kang, for Appellees. 


O’REAR, J. 

T. M. Dickey, now deceased, was twice married. By his first 
wife, Jane Dickey, he had born two children, appellants Ida Doty 
and Mollie S. Dickey. He contracted his first marriage in this 
state, and while a resident of this state procured on March 5, 
1877, a policy of life insurance on his life in the Connecticut Mu- 
tual Life Insurance Company for $3,285, payable to “Jane 
Dickey, wife, and children of the said assured, or their legal rep- 
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resentatives”. In 1889, while the policy was yet in force, it was 
assigned to T. M. Dickey by Jane Dickey and their two children, 
Ida Doty and Mollie S. Dickey, in which Mrs. Doty’s husband 
joined. This assignment was made after T. M. Dickey and his 
family had removed to Kansas. It reads :— 
State of Kansas, Finney County. We, Jane Dickey, wife oi 
T. M. Dickey, Ida Doty, daughter of T. M. Dickey, T. F. 
Doty, her husband, and Mollie S. Dickey, daughter of said T. 
M. Dickey, hereby surrender all of our right, title and interest 
in and to the within policy of insurance on the life of T. M. 
Dickey, No. 144,008, to the said T, M. Dickey, and we hereby 
direct that the same be paid to the order of said T. M. Dickey. 
[Signed] Jane Dickey, Mollie Dickey, Ida Doty, T. F. Doty. 
Mrs. Jane Dickey died some years later. T. M. Dickey then 
married Mrs. Julia E. Ballentine, a widow, and executed to her 
the following note and assignment of the policy of insurance: 
“$4,000.00. Due Mrs. J. E. Dickey four thousand dollars in cash 
paid me by her, she being my wife, in consideration of policy 
144,008 on mv life for $3,285.00, dated March 5, 1877, in Con- 
necticut Mutual Life Insurance Company of Hartford, Conn, 
The beneficiaries having assigned the same to me (all of them 
being adults) to enable me to pledge the same, and she holds it 
for this loan. February 26, 1895. T. M. Dickey.” The assign- 
ment referred to is as follows :— 


This policy having been transferred to me for a valuable con- 
sideration by my former wife, Jane Dickey (now deceased), 
and T. F. Doty, Ida Doty and Mollie Dickey—beneficiaries— 
all being adults when it was transferred to me, I now for a 
valuable consideration transfer this policy to my present wife, 
Julia E. Dickey, authorizing her to collect the same when due. 
[Signed] T. M. Dickey. 

After the death of T. M. Dickey the insurance company inter- 
pleaded Julia E. Dickey and Mrs. Doty and Mollie Dickey in this 
suit paying the money into court on behalf of the one to whom it 
might be adjudged in that action. The policy contained this 
provision: “That no assignment of this policy shall be valid.” 
The printed form on which the policy was issued contained this 
clause originally: ‘‘(4) That no assignment of this policy shall 
be valid, unless made in writing, indorsed hereon; and that any 
claim against this company, arising under this policy, made by 
any assignee, shall be subject to proof of interest.” But all of 
that clause was erased when the policy was issued, excepting the 
first sentence first above quoted. The Circuit Court adjudged 
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that Mrs. Julia E. Dickey was entitled to subject the proceeds of 
the policy to the payment of her $4,000 note. This matter may 
be treated as the first branch on this appeal. Appellants’ con- 
tentions are that they, the children of T. M. Dickey, are alone 
entitled to the proceeds of the policy for these reasons: (1) That 
the assignment by Jane Dickey to her husband was void, it being 
a transaction between husband and wife in which she was incapa- 
ble of contracting; (2) that the assignment by Mrs. Doty was 
void because she was then a married woman, and incapable of 
making such a contract; (3) that the assignment was without a 
valuable consideration, and for that reason was void; (4) that 
the assignment had been made by the wife and daughters of T. 
M. Dickey to enable him to borrow money from a bank at Kansas 
City, that he did borrow money upon it, and repaid it, whereby 
the purpose of the assignment having been fulfilled, his title 
under the agreement was canceled, and the policy reverted to 
the original beneficiaries; that therefore its subsequent assign- 
ment by T. M. Dickey to Julia E. Dickey was ineffectual to pass 
title thereto. (5) It is contended that T. M. Dickey was not in- 
debted to Julia E. Dickey at the time of the assignment in the 
sum of $4,000, or in any sum, and that in consequence the as- 
signment to her was void; (6) that the policy by its terms was 
not assignable. 

Section 654 of the Kentucky Statutes of 1903, enacted first by 
the General Assembly of 1870, provides :— 

A policy of insurance on the life of any person expressed to 
be for the benefit of, or duly assigned, transferred or made 
payable to any married woman, or to any person in trust for 
her, or for her benefit, by whomsoever such transfer may be 
made, shall inure to her separate use and benefit, and that of 
her children, independently of her husband or his creditors, or 
any other person effecting or transferring the same, or his 
creditors. 

Construing this statute, this court, in Robinson vs. Duvall (79 
Ky., 83), held that the interest taken in the life insurance policy 
by the wife and the children of the assured was an inchoate one; 
that it was necessary for the beneficiary to survive the insured in 
order to have a fixed interest in the policy. It was also held that 
if one or more of the named beneficiaries died before the insured, 
that the whole of the sum insured would go to the survivors. 
That case was followed in Gault vs. Gault (Ky.), 80 S. W., 493. 
Under this construction it becomes immaterial whether Mrs. Jane 
Dickey’s assignment of the policy to her husband was valid or 
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not, because the assignment of the daughters, if binding upon 
them, and not prohibited by law, is sufficient to convey their en- 
tire interest, which is the whole of the sum insured. 

The contention that a married woman may not assign her 
chose in action is not tenable. Even before the enactment of 
the present “Married Woman’s Act”, the statute of 1894 (Acts 
1894, p. 773), a married woman’s executed contract, assigning 
her choses in action, when joined in by her husband, was ef- 
fectual to convey her title, the transaction being fair and volun- 
tary. This was not because she had the power to bind herself or 
her property by contract, or to convey her property otherwise 
than in the manner expressly provided by statute. Her personal 
property, except her separate estate, was generally subject to 
the conversion of her husband, and of sale or assignment by him. 
Whatever interest a married woman may then have had in a life 
insurance policy, might have been assigned by her and her hus- 
band to any person having an insurable interest in the life of the 
insured. At the common law, if a married woman, being the 
main beneficiary in a policy, should become entitled by the death 
of the assured to collect it, her husband alone would have been 
authorized to have received the money and to appropriate it to 
his own use, subject, of course, to her claim for an equitable 
settlement under principles familiar to that branch of the law. 
The interest in such a policy before the death of the assured was 
of the nature of a chose in action, belonging to a feme covert, 
which she and her husband might assign upon the ground, it 
would seem, that the less estate was included in the greater, and 
what might legally be done with the latter, could by a parity of 
reasoning be done with the former. The interest of such a bene- 
ficiary was more than an expectancy. It was an expectancy, it 
is true, but an expectancy coupled with an interest, subject to be 
defeated alone upon the contingency, first, that she should die 
before the assured; or, second, that the policy should lapse or 
become void for some reason stated in the contract, before she 
or any one else could have a right to assert it as a claim or de- 
mand against the insurer. 

The contention that the assignment of Jane Dickey and her 
daughters to T. M. Dickey was void upon the ground that there 
was no consideration to support it, is not well taken. There is 
no competent proof in the record that there was not a valuable 
consideration to support the assignment. But, whether there 
was or not, in this state love and affection, growing out of the 
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relationship of parent and child, is a good consideration, and 
sufficient to uphold not only an executed, but an executory 
contract between them: Ford vs. Ellingwood, 3 Metc., 359; 
Berry vs. Graddy, 1 Metc., 553; Bufford vs. McKee, 1 Dana, 
107; McIntire vs. Hughes, 4 Bibb, 187; Mark vs. Clark, 11 
B. Mon., 46; Arnold vs. Park, 8 Bush, 4; Jennings vs. Ander- 
son, 4 T. B. Mon., 445. 

As to the alleged agreement between Mrs. Jane Dickey and 
her daughters and T. M. Dickey, that the assignment was special 
and was limited to a particular purpose, which when served and 
discharged, was to release the policy, and revest the title in the 
assignors, the original beneficiaries, it was properly disallowed 
under the state which the record presented. The contract, which 
is the written assignment, appears to be complete of itself. 
There is no claim that by mutual mistake of the parties, or by 
the fraud of T. M. Dickey, the assignment did not contain the 
terms of the contract as now contended. It must then be con- 
clusively presumed that the written memorial embraced the 
whole of the agreement between the parties. T. F. Doty, hus- 
band of appellee’s widow, testifies, it is true, that such was the 
agreement between T. M. Dickey and his wife and children. 
But this witness was incompetent on behalf of his wife (Bright’s 
Ex’rs vs. Swinebroad, 106 Ky., 737), and his testimony was not 
receivable on behalf of appellants because of his incompetency, 
even though the pleadings had been such as to have admitted 
evidence to enlarge the contract shown by the written assign- 
ment. The effect of the foregoing is to vest in T. M. Dickey the 
complete title to the life policy. It was then his to do with as he 
pleased, subject always to the restraint of the law against his as- 
signing it to any one not having an insurable interest in his life. 
His second wife, of course, had an insurable interest in his life. 
It was lawful for him to have assigned the policy to her then 
without consideration. But the note and the written assignment 
which he executed show on their face that he did owe to his 
wife $4,000 of borrowed money. His note not only implies a con- 
sideration (subsection 7, § 470, Ky. St. 1903), but it contains 
within itself an express admission of a valuable consideration. 
The genuineness of the note and of the written assignment being 
undenied, these admissions of a decedent against his own in- 
terest, as it is called, are of great weight, and coupled with the 
other evidence in the record, leave no doubt in our minds, as 
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they left none, it seems, in the mind of the trial court, that the 
recited consideration was real. 

The contention that the policy of insurance is not assignable 
because of the prohibitory clause contained in it, is equally un- 
availing. A policy of life insurance is assignable or not accord- 
ing to the law of the land. If it is assignable by the law, the 
parties to it cannot by their agreement change the law with ref- 
erence thereto. A policy of life insurance is a chose in action— 
a promise to pay money upon a given contingency. By statute 
in this state such contracts are assignable. The only limitation 
against such assignability is that public policy of the law that 
forbids an assignment of an insurance policy to one not having 
an insurable interest in the life of the assured. It cannot be 
supposed that one has not an insurable interest in his own life. 
It was then competent for the assured to acquire the interest of 
the beneficiaries in the policy on his life. The provision in the 
policy that it was not assignable is a provision for the benefit of 
the insurer, to protect it. It was to relieve it from the necessity 
of looking into the title and insurable interest of such assignee: 
Manning vs. United Order Ancient Workmen, 86 Ky., 136; 
Embry’s Admr. vs. Harris, 107 Ky., 61; Morehead vs. May- 
field, 22 Ky. Law Rep., 580. But in any event, the insurer could 
waive this provision in its behalf, which it has done in this case. 

Another branch of this appeal involves the title of fifty shares 
of the capital stock in the First National Bank of Wickliffe. T. 
M. Dickey had issued to himself by the bank, of which he was 
president, certificates for fifty-three shares of stock. By written 
indorsement he had assigned fifty of these shares to his wife 
Julia E. Dickey. The certificates were in her possession at the 
time of his death. The writing signed by T. M. Dickey states 
that his wife’s, appellee’s, money paid for them. The Circuit 
Court adjudged appellee Julia E. Dickey to be the owner of 
these fifty shares. It is attempted to be shown by appellants that 
the expressed consideration for the assignment was not true. 
But we deem that not so material. Although there is abundant 
and satisfying evidence in the record that appellee’s means did 
buy this stock, there is no controversy between T. M. Dickey’s 
creditors and his wife. It does not become his heirs at law, and 
is not allowed to them, to say that he gave his personal prop- 
. erty to his wife in fraud of his children’s rights. They had no 
legal rights with reference to his property. Assuming that it 
belonged absolutely to T. M. Dickey, and not appellee, and if 
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it be true, as contended, that he was not indebted to his wife, 
still he had the right to give her his bank stock, no rights of 
creditors being involved. Whether or not his motive was just 
is beyond the province of the court to inquire into. It is enough 
that of his own volition, and not contrary to any provision of the 
law, he has seen proper to give his property to his wife, and has 
executed the gift in his lifetime. 

Appellee Julia E. Dickey was allowed by the report of the 
master commissioner a claim of $1,000 against her deceased hus- 
band’s estate, which the report describes as a note. Appellants 
did not except to the commissioner’s report concerning this item, 
nor is the proof and claim that were before the commissioner 
brought up in the record. 

We perceive no error prejudicial to appellants, and the judg- 
ment is affirmed. 





SUPREME COURT OF WASHINGTON. 


WATSON 
vs. 


TRAVELERS INS. CO.* 


An agent is not estopped to show that the correct balance due him for 
commissions was not shown in a statement from the company which 
he received, by retaining the balance sent him by the company, where 
he notified the company that it was incorrect, and that he should not 
accept it as final. 


A company is not relieved from paying the agent commissions belonging 
to him under the contract by their payment to the broker whose 
name had been indorsed as such by the agent on the application, 
where such premium had been paid after the termination of the 
agency. 

Appeal from Superior Court, King County. Suit by the Trav- 

elers Insurance Company against Charles Watson. From a 

judgment in favor of defendant, plaintiff appeals. 


KERR & McCorp, for Appellant. 
E. H. Gure, W. A. KEENE, and J. J. McCarrerty, for Respond- 
ent. 
% Decision rendered, Aug. 8, 1906. 
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FULLERTON, J. 

This is an action for an accounting. The record discloses that 
the respondent, and the firm of Watson, Hamford & Co., to 
whose rights he succeeded, acted as agents for the appellant in 
the state of Washington to solicit for it liability and accident in- 
surance. By the terms of the contract under which they were 
employed the solicitors were to be paid for their services a cer- 
tain percentage of the insurance premiums that should be col- 
lected upon insurance procured through their solicitation. It 
was claimed by the respondent that the appellant had collected 
as such premiums large sums which it had appropriated to its 
own use, without accounting to him for his interest therein. A 
trial was had after issue joined on the complaint, which resulted 
in a finding and judgment for the respondent in the sum of $1,- 
155.60. The appellant excepted to the findings of the court, and 
prosecutes this appeal from the judgment entered thereon. 

In the main there is no controversy in the record over the legal 
phases of the controversy between the parties. The sole ques- 
tion on the greater number of items is one of fact; the question 
being whether they had theretofore been accounted for. We 
have examined the evidence with reference to these, and, while we 
find it in some instances unsatisfactory, we think it preponder- 
ates with the respondent, and that the court correctly so found. 
As to certain of the items allowed by the court the appellant in- 
sists that the respondent is estopped to claim them, because, as 
it contends, he accepted without protest the appellant’s statement 
of the account, received and retained the balance the appellant 
remitted as being due, and acquiesced therein for a long period 
of time. But the evidence as we read it does not bear out the 
contention that the respondent acquiesced in the statements. On 
the contrary, he states that he notified the company when the 
statements were received that they were not correct, and he 
would not accept them as final, and certain it is that there has 
been a standing dispute ever since the respondent quit the service 
of the company over the balance claimed by the respondent to be 
due him from the appellant. Under these circumstances we do 
not think the trial court erred in holding that there was no es- 
toppel. 

Finally, it is contended that the court improperly allowed an 
item of $611.10, being percentage on premiums collected from 
Moran Bros. Company. This item the appellant paid to one A. 
Sidney Hansard, the agent of the company who succeeded the 
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respondent in this state. It is claimed that this payment was au- 
thorized because the respondent had indorsed the name of Mr. 
Hansard on the application for the insurance as the broker 
through whom he had obtained the application. But this pre- 
mium was paid the appellant after the respondent had left the 
service, and by the terms of the contract the respondent had with 
the company, and a subsequent contract made with Mr. Hansard 
of which the appellant had notice, this item was payable to the 
respondent. Its payment to one who was not entitled to receive 
it, does not relieve the appellant from its obligation to the re- 
spondent. 

As we find no reversible error in the record, the judgment will 
stand affirmed. 

Mount, C. j., and Crow, Rudkin and Dunbar, JJ., concur. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


FISH 
v8. 
METROPOLITAN LIFE INS. CO.* 


In an action on a policy of life insurance, a plea setting up a breach of 
warranty that the assured had not been under the care of a physician, 
except one named, within two years, is sustained by proof that within 
that time he had been attended by another physician eight times 
within ten days for the ailment of rheumatism in the shoulder. 


Error to Supreme Court. Action by Anna L, Fish against the 
Metropolitan Life Insurance Company. Judgment for plaintiff. 
Defendant brings error. 


WILLARD P. VOORHEES, for Plaintiff in Error. 
Tuomas B. HA, for Defendant in Error. 


SWAYZE, J. 
This case is similar in one.aspect to Hanrahan vs. Metropolitan 
Life Ins. Co., 63 Atl., 280. In that case, however, it was not neces- 
sary to decide whether a plea setting up a warranty that the as- 
sured had not been under the care of a physician was sustained 


% Decision rendered, June 18, 1906. Syllabus by the Court. 
VoL. XXXVI.—6. 
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by proof that the assured had been attended by a physician 
within the time specified; for there was also a warranty that the 
assured had not been attended by a physician, and we held that, 
if necessary to sustain the judgment, the plea was amendable. 
In the present case the plea is not amendable, since the result is 
to reverse the judgment. 

The question here presented is whether a plea averring a 
breach of warranty that the assured had not been under the care 
of any physician, except one named, within two years prior to the 
application for insurance is sustained by the proofs. The war- 
ranty is contained in two clauses of the application which read as 
follows :— 


(5) The following is the name of the physician who last at- 
tended me, the date of the attendance, and the name of the 
complaint for which he attended me: Typhoid fever; January, 
1893; Dr. Braymer. (6) I have not been under the care of any 
physician within two years, unless as stated in previous line, 
except. 


The proof was that Dr. Jarrett had attended the assured for 
illness on September 25th, 26th, 28th and 30th, and October 2d, 
3d, 4th and 5th, in 1901, and that the ailment which required the 
doctor’s attendance was rheumatism in the shoulder. Whether 
or not being under the care of a physician and being attended by 
a physician are synonymous it is not now necessary to decide. 
The fact that paragraph 6 refers to the previous line (evidently 
meaning paragraph 5) indicates that the two were regarded as 
synonymous, at least by the company which prepared the form 
of application. Whether the expressions are synonymous or 
not, we think that the facts show a breach of the warranty that 
the assured had not been under the care of a physician. We can- 
not assume that a physician who attends a patient for rheuma- 
tism in the shoulder eight times within ten days gives him no 
care. The natural inference is to the contrary. Nor do we think 
the fair meaning to be attributed to the warranty is that the pa- 
tient is under the sole care of, and that his conduct is wholly 
directed by, the physician. The ordinary meaning of the words 
is that a physician had been giving care to the patient. 

The word “except”, which is printed in the blank at the end of 
paragraph 6, might cause some hesitation, in view of the anxiety 
of the courts to avoid a forfeiture of the policy, were it not for 
the express provision oi the application that “wherever nothing 
is written in the following paragraphs it is agreed that the war- 
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ranty is true without exception”. If any exception was to be 
made, it was the duty of the applicant to state it. The proof in 
our judgment showed a breach of the warranty, pleaded, and a 
verdict should have been directed for the defendant. 

Because of the failure to comply with this request, the judg- 
ment must be reversed, and the record remitted for a new trial. 


UNITED STATES CIRCUIT COURT. 


M. D. PENNSYLVANIA. 


HERDIC 
v8. 


MARYLAND CASUALTY CO.* 


The insured under an accident policy died of septicemia after an operation 
for appendicitis. The insurance was against death and injuries due to 
external, violent and accidental means, independent of all other 
causes. It provided that it did “not cover death or injuries resulting 
from any kind of poisoning, except as hereinafter stated; but subject 
to its conditions covers death or disability resulting from septicemia, 
freezing, sunstroke, drowning, hydrophobia, choking in swallowing”, 
etc. 


Held, That the provision was merely declaratory as to the grounds of 
liability subject to the general limitations to accidental causes, and 


not intended to enlarge the general scope of liability beyond such 
causes. 


Held, That the policy was not liable. 


At Law. On demurrer to plaintiff's statement. 


Joun E. Cupp and CLARENCE E. Sprout, for Demurrer. 
Setu T. McCormick, for Plaintiff. 


ARCHBALD, D. J. 

This suit is upon an accident policy. The person whose life 
was insured died of septicemia, after an operation for appendi- 
citis. This apparently takes the case out of the policy, there 
being no pretense that death was the result of an accident. It is 
contended, however, by the plaintiff that, accident or no accident, 
death by septicaemia is expressly provided for in the policy. The 
issue between the parties is thus purely a legal one, and if the 
defendants are right the case may as well be brought to an end 
here and now, as sought by the demurrer. 

% Decision rendered, July 6, 1906. 
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By the policy in suit, the defendant company, in consideration 
of a premium of $25, undertook to insure Carl Herdic, the 
plaintiff's husband, 

In the amount of $5,000 principal sum, and $25 weekly indem- 
nity, against bodily injuries, not self-inflicted, sustained by the 
assured while sane, in the exercise of ordinary care, not under 
the influence of nor affected by intoxicants or narcotics, and 
through external, violent and accidental means, * * * in- 
dependent of all other causes. 


The death of the assured admittedly did not so result, and, if it 
is essential to a recovery that it should, the plaintiff has no case, 
and the demurrer must be sustained. 

But the primary undertaking of the company, as so expressed, 
is made subject to certain further terms and conditions, among 
which is the following :— 

(4) This policy does not cover death or disability resulting 
from mineral, vegetable, gaseous, or any other kind of poison- 
ing, except as hereinafter stated; but, subject to its conditions, 
covers death or disability resulting from septicemia, freezing, 
sunstroke, drowning, hydrophobia, choking in swallowing, and 
death only, as the result of an anesthetic, while actually under- 
going a surgical operation at the hands of a duly qualified regu- 
lar physician. 

The question is as to the purposes and effect of this clause. 
According to the defendants, it is declaratory merely, not en- 
larging the grounds of liability as contended by the plaintiff, but, 
on the contrary, restricting and limiting them. According to 
the plaintiff, however, it is a new and independent provision, by 
which, regardless of what has gone before, death from any of 
the causes enumerated, however it may happen to be brought 
about, is expressly insured against. 

Whatever may be said of the last part of the clause, there is no 
difficulty with the first of it. By it death as the result of any kind 
of poisoning is taken out of the policy, it being distinctly declared 
that, except as therein stated, the company will not be liable 
therefor. This must, of course, refer to accidental poisoning, 
nothing but death by accident having so far been spoken of; the 
evident purpose being to relieve the policy from what has proved 
to be a prolific source of litigation (1 Cyc., 264), poisoning, how- 
ever caused or induced, being thus put unmistakably beyond its 
pale. Immediately following this is the provision which is the 
subject of controversy. By it the policy in terms is made to 
cover death or disability resulting from septicemia, freezing, 
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sunstroke and the rest. So far as septicemia is concerned, the 
connection is obvious. This, as is well known, is brought about 
by the absorption into the blood of putrescent or poisonous mat- 
ter, and, under the designation of “blood-poisoning”, might pos- 
sibly be regarded as excluded, although it has been held to the 
contrary: Omberg vs. United States Mutual Accident Ass’n, 
tor Ky., 303. But when proceeding from external and violent 
sources, septicemia is a well-recognized ground of liability in 
accident insurance: West Commercial Travelers’ Ass’n vs. 
Smith, 29 C. C. A., 223; Nax vs. Travelers Ins. Co. (C. C.), 130 
Fed., 985; Delaney vs. Modern Accident Club, 121 Iowa, 528; 
Martin vs. Equitable Accident Ass’n, 61 Hun, 467. Acceding to 
this, and in order to remove all question, by the provision under 
discussion septiczemia is declared to be covered by the policy, re- 
lieving it from the possible effect of that which had gone before. 
A like declaration, in part for the same purpose, is added with re- 
spect to the other causes of death mentioned. There is no in- 
tent manifested in this with regard to either of them to depart 
from the general scheme of the policy, and, on the contrary, the 
whole is expressly made subject to its conditions, whereby the 
company is only liable where death is the result of external, vio- 
lent and accidental means. 

It is said, however, that without this clause the company would 
be liable for death from septicemia as the result of an accident, 
and that, unless it was intended to cover death from septiczemia 
however caused, it has no force. But this is met by what has 
been already said. It loses sight of the preceding provision with 
regard to poisoning. No doubt without that septicemia or 
blood-poisoning the result of accident would be a ground of lia- 
bility under the policy; but with it, it would not, or at least 
would be doubtful. Being taken out of the policy under the 
general designation of poisoning, it was necessary to restore it 
by express mention, as was done, if liability on account of it was 
to stand. 

But it is further urged that, among the enumerated causes of 
death which the policy is declared to cover are sunstroke, hydro- 
phobia and the administration of an anesthetic; and, as neither 
of these, under any circumstances, according to the argument 
of counsel, can be ascribed to accident, death generally must 
have been intended to be provided against, and not simply death 
from accidental means. No doubt the causes of death spoken of 
go together, and the construction to be adopted must be good as 
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to allor none. But, so far as regards the possibility of accidental 
death from septicemia, freezing, drowning and choking in swal- 
lowing, there can be no dispute. Neither, as it seems to me, not- 
withstanding the contention of counsel, can there be, with regard 
to an anesthetic, as to which common experience shows that 
there may be an unintentional and adventitious overadministra- 
tion of it, within the meaning of the policy, even at the hands of 
a careful and experienced physician or surgeon of the strictest 
school. This leaves only hydrophobia and sunstroke to be ac- 
counted for, which it must be confessed are diseases pure and 
simple, and as to which the point may therefore seem to be well 
made. But the popular idea is not so, and sunstroke, at least, 
has been the subject of considerable litigation, as the decided 
cases show: Sinclair vs. Passengers Ins. Co., 3 Ellis & Ellis, 
478; Dozier vs. Fidelity & Casualty Co., 46 Fed., 446; Railway 
Officers’ Accident Ass’n vs. Johnson, 109 Ky., 265. As a conces- 
sion to this view, and in order to remove all controversy (the 
same as in the case of septicemia), sunstroke and hydrophobia 
are put in with the rest; that company declaring that, as to them, 
just as the others, the policy holds good. This is the natural 
and logical construction to be given to this provision of the 
policy, and the one therefore which must prevail. By it all parts 
are harmonized and reduced to a consistent whole, where other- 
wise there is incongruity, if not conflict. The argument which 
seeks to make the clause speak differently, deriving out of it new 
and independent grounds of liability, loses sight of the fact, 
already alluded to, that it is expressly made subject to the 
general conditions of the policy, of the application and effect of 
which there can be no doubt. It will hardly be contended, for 
instance, that the provision with regard to intoxicants and nar- 
cotics does not obtain, so that death by freezing, the result of 
drinking, could be made the basis of a claim; or that in case of 
drowning the question whether it was suicide or not could be 
disregarded. But by the same logic which was invoked above, if 
these conditions are operative, why not the others also? And, 
if so, all must be fulfilled as much as one. 

It is no answer to say that, if the policy is ambiguous, it is to- 
be construed most strongly against the company and in favor of 
the insured. Rightly considered, there is no ambiguity, and no 
occasion therefor to resort to the rule. Undoubtedly the plain- 
tiff is entitled to a liberal construction of it, but with the utmost 
liberality the construction contended for cannot be maintained. 
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Neither can it be said that this is a special provision, and so 
controlling, with respect to which other and more general pro- 
visions must give way. The policy is to be construed as a whole, 
and effect given to every part of it consistent with the general 
scheme: Hubbard vs. Travelers Ins. Co. (C. C.), 98 Fed., 932. 
Essentially it is a contract of accident insurance, and such it must 
remain to the end, unless this cannot be done without violence 
to its express terms. It certainly is not to be distorted, nor its 
provision strained, as would have to be the case if, according to 
the present plea, it is to be taken as an accident policy in one 
part and a life policy in another. 

It is said, however, that an accident policy after all is a life 
policy, differing only from the ordinary form in that the risks 
are special and limited (Zimmer vs. Accident Ins. Co., 207 Pa., 
472), and that it may therefore be legitimately extended, by spe- 
cial provisions, to death from any cause. But while this may in 
a sense be true, it has no particular application here. It might 
go to relieve a policy from the charge of incongruity where such 
a condition appears, but as an aid in the construction of the one 
in hand it is of little use. By express mention, even as to septi- 
czemia and the rest, not only death but disability is covered (an- 
zsthetics only excepted), and its character as an accident policy 
is thus manifestly intended to be maintained. 

The question, after all has been said is as to the purpose and 
meaning of the provision which is to be determined by reference, 
as well to the general character of the policy, as to the terms in 
which the particular provision is expressed, and the connection 
in which it is found. Having regard to these, the correct con- 
struction, in my judgment, is the one which has been given above, 
according to which the plaintiff, on the face of her statement, has 
no case. 

The demurrer is sustained, and judgment directed to be en- 
tered in favor of the defendants, with costs. 
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COURT OFZAPPEALS OF KENTUCKY. 


MT. EDEN BANK 
v8. 


OCEAN ACCIDENT & GUARANTEE CO.* 


A bank was insured under a burglary policy against damage to its vault 
or to the premises or fixtures, caused by an attempt to enter the 
vault. Some party entered the building during the night through a 
window and started a fire on the floor some four feet from the vault 
door, but there was no evidence of an attempt to enter the vault. 


Held, That the policy was not liable. 


Appeal from Circuit Court, Shelby County. Action by the 
Mt. Eden Bank against the Ocean Accident & Guarantee Com- 
pany. From a judgment in favor of defendant, plaintiff appeals. 


GILBERT & GILBERT and R. F. PEAK, for Appellant. 
Wits & Topp, BENNETT H. Younc, and M. W. Ripy, 
for Appellee. 


CARROLL, C. 
The appellee issued to appellant bank a policy of insurance 
obligating itself to indemnify the appellant against 


All loss of money [currency or coin], bullion and securities in 
consequence of felonious abstraction of the same during the 
day or night from the safe or safes described in the said state- 
ment and located in the banking room also described in said 
statement hereinafter called the premises, by any person or 
persons who shall have made an entry into the safe or safes by 
the use of tools or explosive thereupon; for direct loss by 
damage to said safe or safes, or to the vault containing said 
safe or safes, or to the premises or to the office furniture and 
fixtures therein caused by such person or persons while mak- 


ing or attempting to make such entry into the vault, safe or 
safes. 


While this insurance was in force, some person in the night 
time entered the bank through a window and started a fire on the 
floor about four feet from the vault door that burned and injured 
the building, furniture and fixtures therein, thereby damaging 
the bank in the sum of $400, to recover which it instituted this 
action against the insurance company. The trial judge per- 
emptorily instructed the jury to find for the defendant, and the 


% Decision rendered, Sept. 24, 1906. 








1907.] Mt. Eden Bank vs. Ocean Accident & Guarantee Co. 89 


propriety of this ruling is the only question we are called upon to 
consider. 

The vice-president and cashier of the bank were the only wit- 
nesses introduced for appellant. Their testimony, in substance, 
was that the bank occupied one large room divided by a parti- 
tion, and contained a large brick vault in which the safe was 
located, as well as chairs, tables and other useful furniture; that 
there had been no fire about the premises for some time; that 
their attention was called to the fact early in the morning that the 
bank building was on fire, and it was discovered that some per- 
son had entered the building through a window. The fire had 
burned a large hole in the floor, the heat broke the window glass 
out of the window, blistering the vault door, and heating it to 
such an extent as to make it difficult to open, in addition to de- 
stroying the furniture in the room. No implements or tools of any 
kind were found in the room or about the building except an ordi- 
nary hatchet that was presumably used by the person who en- 
tered the room for the purpose of opening the window. No 
money or property of any kind was taken from the building, nor 
was there any evidence whatever that any attempt had been made 
to get into the vault. The appellee insists that under the policy 
of insurance no liability attaches unless damage is caused by 
some person or persons while making or attempting to make an 
entry into the vault or safe. The appellant’s contention is that 
the mere fact that the bank building was entered by the person 
who set fire to the building was of itself sufficient to authorize a 
submission of the question to the jury, although there may not 
be any evidence that the building was broken into by some person 
in an attempt to enter the vault or safe. Following the ruling 
adopted by this court in numbers of cases, the policy should be 
liberally construed in the interest of the insured, and it is too well 
settled to need citation of authority that, if there is any evidence 
in support of the plaintiff's contention, the case must be sub- 
mitted to the jury. There is, however, in this case no evidence 
whatever that any attempt of any kind was made to break into 
either the vault or safe. The mere fact that the building in 
which the vault or safe was located was broken into, although it 
may have been broken into with the felonious intent of taking 
therefrom goods or property in the building, is not sufficient to fix 
liability on the insurance company, in the absence of some evi- 
dence that an attempt was made to enter the vault or safe. There 
is no fact or circumstance proven from which it can be reasonably 
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inferred that the person who entered the building intended or 
attempted to enter the vault or safe. No tools or implements of 
any kind were used except a hatchet for the purpose of getting 
through the window. There were no marks or bruises on the 
vault or door thereof, indicating that any attempt whatever had 
been made to open or enter it. The fire appears to have been 
built several feet from the vault door, and not so near to it as to 
leave the impression that an attempt was made by the aid of the 
fire to enter the door. 

Upon the evidence as it appears in the record, the trial court 
properly instructed the jury to find for the defendant, and the 
judgment is affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


LANE 
rs. 
FIDELITY MUT. LIFE INS. CO.* 


Where the policy provided for reinstatement, provided the application 
was approved by the president and medical director and the insured 
could give reasonable assurance of good health, the duty of the 
president was not merely ministerial, but discretionary, and the com- 
pany was not liable for refusal to reinstate where such refusal was 
not fraudulent or arbitrary. The provision was valid, and an in- 
struction that if proof of good health were furnished a refusal was 
wrongful was erroneous. 


Appeal from Superior Court, Craven County. Action by W. 
B. Lane against the Fidelity Mutual Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 


Statement of case by WALKER, J. 


The plaintiff sued for the recovery of $2,000 alleged to be the 
damages sustained by the cancellation of his policy, and the de- 
fendant’s refusal to reinstate him. He had taken a policy in the 
defendant company for $3,000 upon his life for the benefit of his 
wife, and failed to remit his annual dues which were payable July 
24, 1901. The policy provides as follows: “In the event of a 
failure to pay either dues or assessments the day on which they 
shall become due, then in either case this certificate of member- 


*% Decision rendered, Sept. 18, 1906. 
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ship and policy of insurance shall be ipso facto null and void, and 
of no effect whatever.” The policy having been forfeited or hav- 
ing become void, as plaintiff admitted, by non-payment of dues, 
he applied for reinstatement as a policyholder and member of 
the company, under article 9 of section 7 of the company’s by- 
laws, which is as follows: ‘Delinquent members may be rein- 
stated if approved by the medical director and president, by giv- 
ing reasonable assurances that they are in good health.” It is 
declared in the policy that the by-laws are made a part of the con- 
tract to the same extent as if they had been inserted therein, and 
the rights and obligations of the respective parties are to be de- 
termined with reference thereto. 

The plaintiff's application for reinstatement was accompanied 
by a certificate of his continued good health. The president of 
the company and the manager of its reinstatement department 
wrote to the plaintiff and his agent, T. G. Hyman, that the com- 
pany would not reinstate him, the president in his letter stating 
his reasons for thus exercising his judgment against the grant- 
ing or “approving” the application. Among other reasons given 
was the advanced age of the applicant, he being then about sixty- 
eight years old, and it is suggested that it would not conduce to 
his interest nor that of the company for him to be readmitted as 
a member, because at his age his insurability on the mutual plan 
had ceased, and his only proper course would be to seek some 
plan by which he could combine insurance with investment. The 
court charged the jury that under the agreement the plaintiff had 
a right to be reinstated if he made application, and further that if 
the jury should find from the evidence he did apply for reinstate- 
ment, and furnished evidence of his good health, and the defend- 
ant refused to reinstate him, the first issue should be answered 
“Yes”. Defendant excepted. The statute of limitations was 
pleaded, and in support of the plea it was shown that the defend- 
ant had domesticated under Acts 1899, p. 197, c. 62. Plaintiff’s 
right of action accrued on or before August 20, 1901. He com- 
menced suit against the defendant by issuing a summons January 
15, 1902, which was served January 16, 1902, but no pleading of 
any sort was ever filed in the case. The plaintiff was permitted 
to testify, over the defendant’s objection, that the said suit was 
brought upon the cause of action declared on in this suit. The 
court instructed the jury upon the second issue, as to the statute 
of limitations, that the action brought by the plaintiff January 15, 
1902, arrested the operation of the statute, and that plaintiff had 
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one year within which to bring a new action after the non-suit in 
that case, which was entered November 23, 1903. That the sum- 
mons in this case was issued November 11, 1904, or eleven days 
before the one year expired, and if the jury find that to be the 
case, they will answer the second issue “Yes”. The issues sub- 
mitted and the answers thereto were as follows: “1. Did the 
defendant wrongfully refuse to reinstate the plaintiff's policy? 
Ans. Yes. 2. Did the plaintiff’s alleged cause of action accrue 
within three years before the bringing of this action? Ans. Yes.” 
The damages were left to be settled by agreement of the counsel 
and were afterward fixed at $2,000. The defendant, at the close 
of the plaintiff's testimony and again at the close of all the testi- 
mony, moved for judgment as of non-suit under the statute. The 
motion was overruled, and it excepted. The defendant also 
moved for a new trial upon exceptions filed to the rulings of the 
court. Motion overruled, and the defendant again excepted. 
Judgment was entered on the verdict, and the defendant ap- 
pealed. 


HINSDALE & SON and W. W. CLARK, for Appellant. 
W. D. McIver and O. H. Gurion, for Appellee. 


WALKER, J. (after stating the case). 

It is conceded that the plaintiff, under the terms of the contract 
of insurance, had forfeited his policy and consequently his mem- 
bership, by the non-payment of his annual dues. He had no right 
to be restored to his former relation without the consent of the 
defendant, and then only upon the terms and conditions pre- 
scribed by it. There is a provision in this policy by which the 
plaintiff could be reinstated as a*member and policyholder, but 
the condition precedent was imposed that his application for re- 
instatement shall first be approved by the president and medical 
director of the company, and that then he shall give reasonable 
assurance that he is still in good health. It seems clear to us 
that the approval required in the case is something more than a 
mere ministerial act, and involves the exercise of judgment and 
discretion: State vs. Smith (Mont.), 57 Pac., 449. The word “ap- 
prove” is “to regard or pronounce as good; think or judge well 
of; admit the propriety or excellence of; be pleased with; com- 
mend”: Webster’s Intern. Dict.; 1 Words & Phrases Jud. Def., 
475. In the absence, certainly, of any showing that the approval of 
the officers has been fraudulently withheld, and that their denial 
of the application is purely arbitrary, we do not see why their 
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refusal to reinstate the plaintiff is not fatal to his right of recovery 
in this action. We are not called upon in this case to say under 
what circumstances, if any, we would decide that the action of 
the officers designated to pass upon the application of a delin- 
quent member could be investigated, with a view to ascertain 
whether they have exercised their judgment properly, or have 
unreasonably deprived him of any right to which he is entitled 
under the terms of his contract and the by-laws of the company. 
Where there is no suggestion of fraud or other legal wrong, 
there can be no valid reason why the applicant should be per- 
mitted to attack the soundness of their judgment or the justness 
of their conclusion. We must hold it to be right, and unassail- 
able for any such reason, because the parties have solemnly 
agreed that the matter shall be decided in that way, and we have 
no power to change their contract, and besides, the power lodged 
with those officers is consistent with the purposes of the organi- 
zation, and its exercise is necessary for the protection of the 
rights of other members, and is not otherwise at all inconsistent 
with reason and justice. A provision for approval by officers 
most likely to know the facts is one which would naturally be sug- 
gested to those engaged in the prudent management of the af- 
fairs of the association as essential to conserve the interests of 
all parties concerned. The validity of such a clause in policies 
of this kind has been sustained by numerous authorities and 
there are none, we believe, to the contrary: 2 Joyce on Ins., 
§ 1276; 2 Bacon, Ben. Soc., § 385c; Butler vs. Grand Lodge, 146 
Cal., 172; Saerwein vs. Jamon (Sup.), 65 N. Y. Supp., 501 ; Coniff 
vs. Jamour, Id., 317; Brun vs. Supreme Council, 15 Col. App., 
538; McLaughlin vs. Supreme Council, 184 Mass., 298. As the 
policy had been forfeited, and plaintiff's connection with the de- 
fendant had been severed by his own default, he had no right to 
be readmitted to membership, but his reinstatement was then 
dependent upon the mere favor of the company which could be ex- 
tended to him, subject to such terms as it deemed necessary for 
its protection. The very question was decided in Harrington vs. 
Keystone Ass’n (190 Pa., 77), in which it appeared that the ex- 
ecutive committee was “empowered” to reinstate a delinquent 
member. The court there said: ‘“Conceding, for the purpose of 
argument, that her application was in time, and that she com- 
plied or was ready and willing to fully comply with all the terms 
and conditions of the by-laws above quoted, it does not follow 
that the committee was bound to reinstate her to membership in 
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the association. While the by-laws empowered them to grant 
her request, they were not bound nor could they be compelled 
to do so. It neither clothed her with any legal or equitable right, 
nor did it impose any duty or obligation on the association that 
would enable her, as a delinquent member, to maintain this ac- 
tion.” While it may not be necessary for us to go to the extent 
the court did in that case, we yet think our case is stronger than 
that one so far as the discretionary nature of the power is con- 
cerned. In the case of Lovick vs. Life Ass’n (110 N. C., 93, cited 
and relied on by the plaintiff's counsel), the policy provided that 
the delinquent should have the “opportunity for reinstatement on 
similar conditions’, the context showing clearly that the term 
“similar conditions” had reference to the payment of past due 
premiums, assessments, and other indebtedness. By opportun- 
ity we mean “fit or convenient time; suitable occasion; time or 
place favorable for executing the purpose or doing the thing in 
question”: Webster’s Int. Dict. It was therefore properly held 
in Lovick’s Case that if the plaintiff seasonably tendered the back 
dues he was entitled to reinstatement, and being thus entitled, 
he could recover the premiums paid, if the company refused to 
reinstate him. There was nothing in the policy, then being con- 
strued, which required the approval of the company or any of 
its officers as a condition precedent to the reinstatement or the 
exercise of any discretion or judgment. 

The court charged in this case that if the plaintiff applied for 
reinstatement and was refused after he had furnished proof of 
his good health, the first issue should be answered “Yes”. In this 
there was error. The instruction excludes altogether from the 
consideration of the jury the question of approval by the presi- 
dent and medical director, and makes the recovery depend en- 
tirely upon the application and proof of good health, contrary to 
the very terms of the policy, and without any reference to the 
other valid provision of the by-laws. This of itself entitles the 
defendant to a new trial. But as there was no evidence to war- 
rant a verdict for the plaintiff, the court should have granted the 
defendant’s motion to non-suit, and dismissed the action, and 
there was error in refusing to do so. 

It is not necessary now to discuss the interesting question pre- 
sented by the defendant’s exception in regard to the statute of 
limitations, in view of the decision we have already made, that 
there has been no revival of the policy. 

Error. 
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MISCELLANY. 





Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—By-LAws AS TO SUICIDE. 

In the case of Scow vs. Supreme Council of Royal League, de- 
cided by the Supreme Court of Illinois, October 23, 1906, it was 
held that where the certificate of a benevolent society provided 
that the member should be subject to subsequent by-laws, such 
by-law which eliminated a provision for the payment of part 
benefit in case of suicide within two years was binding on the 
member. 


BENEVOLENT SOCIETY—RESTRICTION AS TO BENEFICIARIES. 


In the case of Murphy vs. Nowalk, decided by the Supreme 
Court of Illinois, October 23, 1906, it was held that a child taken 
from an asylum and treated by the member as his own was a 
dependent within the meaning of the charter of a benevolent 
society authorizing the creation of funds for dependents of mem- 
bers. It was held that a party designated as a beneficiary by a 
member who was not within the classes designated as such by 
the statutes under which the society was organized, could not 
take the benefit of a certificate, which thereupon went to the 
heirs of the member. Where the charter places a narrower re- 
striction than the statute upon such classes, the former will con- 
trol. Nor can a former dependent take as such if the relation- 
ship has ceased at the death of the member. 


REINSTATEMENT. 


In the case of Wichman vs. Metropolitan Life Insurance Com- 
pany, decided by the St. Louis (Mo.) Court of Appeals, July 9, 
1906, the policy provided that in case of lapse it might be rein- 
stated within a year on payment of arrears and satisfactory evi- 
dence of health. It was held that where the agent received an 
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application for reinstatement while insured was in good health, 
received the arrears and gave a provisional receipt that it should 
be applied to the premium if accepted, and afterward without 
authority demanded as a condition the payment of an advance 
premium, but, on hearing that the insured was then ill, refused 
to accept the advance, and the company received and retained 
the premium without objection, the policy was reinstated. 


IRON SAFE. 


In the case of Johnson et al. vs. Mercantile Town Mutual Fire 
Insurance Company, decided by the St. Louis (Mo.) Court of 
Appeals, July 9, 1906, the policy required books showing pur- 
chases and sales from date of inventory to be kept in an iron 
safe. An inventory and duplicate bills of goods purchased, ob- 
tained after the fire, were furnished, but the record of sales was 
not in the safe, and was burned. It was held that the iron-safe 
clause was not complied with. 





1907. ] Scofield’s Adm'x vs. Metropolitan Life Ins. Co. 


SUPREME COURT OF VERMONT. 


WASHINGTON. 


SCOFIELD’S Apm’x 
vs. 


METROPOLITAN LIFE INS. CO.* 


The policy provided that the answers in the application were the basis of 
the contract, and if untrue avoided it. 


Held, That answers were warranties, and if untrue avoided the policy, 
whether believed by the applicant to be true or not. 


Where the insured consulted a physician with a view to being examined 
concerning a disease, and no advice was given or charge made, a 
statement that he had not consulted a physician was not shown to be 
untrue. 


The burden is on the company to show the falsity of answers. 


A letter from the insured showing that he had gone to Colorado to reside 
did not show that he had gone there because he had consumption. 


A warranty of insured that he had sound health and never had consump- 
tion is not affected by a mere temporary ailment which does not 
weaken the constitution. 


Exceptions from Washington County Court. Action by W. G. 
Scofield’s administratrix against the Metropolitan Life Insurance 
Company. There was a judgment for plaintiff, and defendant 
excepts. 

The court’s instruction on the question of illness, referred to in 
the third exception, was as follows: “A mere temporary indis- 
position, not serious in its nature, is not an illness within the 
meaning of this inquiry. ‘Illness’ as here used means a disease or 
ailment of such a character as to affect the general soundness and 
healthfulness of the system seriously, and not a mere temporary 
indisposition which does not tend to undermine and weaken the 
constitution. So that if there was an illness within the meaning 
of this term in this question, it must have been of the character 
I have indicated to you. And any illness, either under this ques- 
tion or under the consumption question, must be one that has be- 
come seated in the person so as to have begun its work of de- 
struction to the health and constitution of the applicant, in this 
case Scofield.” 


Joun W. Gorpon and RICHARD A. Hoar, for Plaintiff. 
ZED S. STANTON and SENTER & SENTER, for Defendant. 


% Decision rendered, May, 1906. 
VoL. XXXVI.—7. 





98 Insurance Law Journal. [Feb., 


MILEs, J. 

Three questions are raised in this case; viz.: First, did the 
court below err in refusing to direct a verdict for the defendant? 
Second, was it error for the court to deny the request of counsel 
for the defendant, for “leave to argue to the jury that California 
and Colorado were places where consumptives go”? And, third, 
was the charge of the court respecting what constituted illness, 
error? A motion to set aside the verdict was made by the de- 
fendant, and a large number of requests to charge were attached 
to the bill of exceptions, but they did not show that there was 
any exception taken to a refusal to comply with them, and the de- 
fendant makes no point as to either; hence, they are disregarded 
by us in the consideration of this case. 

The action is assumpsit upon a life insurance policy issued 
upon the application of plaintiff’s intestate. The policy bears date 
November 30, 1901, and the considerations expressed are the an- 
swers and statements contained in the printed and written appli- 
cation for the policy and the annual premium of $44.69; which 
answers and statements in the application are, by the terms of 
the policy, made warranties and a part of the policy. The terms 
of the policy are also made subject to the conditions set forth on 
its reverse side, and provide that those conditions are made and 
accepted by the insured as a part of the contract of insurance. 
The only condition alluded to in the policy, having a bearing 
upon any question in this case, is the third. That provides that, 
if any answer or statement in the application is not true, the 
policy shall be void, and all premiums paid shall be forfeited. 
The application, among other things, contained a statement that 
it was agreed and warranted by the undersigned, the insured, that 
any false, incorrect or untrue answer should render the policy 
null and void, and should forfeit all payments made thereon, and 
that the answers and statements contained in the application and 
those made to the medical examiner should be the basis, and be- 
come a part of that contract of insurance. At the close of all 
evidence the defendant moved for a verdict on the ground, as it 
claimed, that the undisputed evidence in the case showed that 
the insured falsely answered the following questions contained 
in his statement to the medical examiner; viz.: “Have you ever 
had consumption?” and “Have you consulted any other physi- 
cian, if so when and for what?” Both questions were answered, 
“No”. 


The authorities do not agree respecting the effect of an incor- 
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rect answer to a question contained in a statement made by the 
insured to a medical examiner, where the question calls for an 
opinion, and the answer is honestly made in the belief that it is 
true. Those favoring the rule that it does not amount to a war- 
ranty, and so does not render the policy void, base their reason- 
ing upon the presumption that the insurer only expects that the 
insured will give his honest opinion, as that was all he could 
give; that, when a correct answer could only be given from an 
examination by a physician, the insurer, by taking the answer of 
the insured through its own physician, impliedly gives the insured 
to understand that an honest and full answer, so far as he knew, 
is all that is required. Such are the cases referred to in May on 
Insurance (2d Ed.), § 296. In that section the author states as a 
conclusion arrived at from the weight of authorities upon that 
subject; as follows: “An honest belief in the truth of his answer 
is all that is required of the applicant. He may have had re- 
peated attacks of disease, but if he does not know, or have reason 
to believe that they are within the range of the inquiry, his failure 
to answer is immaterial, even though, in point of fact, they had a 
tendency to shorten life, and to increase the hazard of the risk.” 
Later along in the same section the author says: “In such case 
the rule seems to be that if the inquiry calls for an answer which 
involves a matter of opinion, the applicant is answerable only for 
the honesty of his opinion, although the answer be untrue in 
fact.” Cases holding that such incorrect answers render the 
policy void, whether honestly made or not, are referred to by the 
same author in section 297 in the following language: “Though 
some of the cases make use of language strong enough to require 
that he must answer truthfully at his peril, without regard to the 
applicant’s knowledge of, or reason to believe, the truth of the 
facts as stated or omitted, yet as we have before seen, the facts 
in those cases did not require so strong and so extreme a ruling; 
and it may be doubted, if, in view of the current of opinion, in a 
case presenting the exact point, the courts using this language, 
will not be found in accord with the other authorities.” Our own 
state seems to have followed that class of cases which hold that 
an incorrect answer in the application or statement made to the 
medical examiner is a false warranty, and renders the policy 
void, whether the applicant believed the answer to be true or 
false: Powers vs. N. E. Mut. L. Ass’n, 50 Vt., 630. That being 
the holding of our own court, it becomes unnecessary to inquire 
as to where the balance of authority lies. Following, therefore, 
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our own decided case, which is similar to the case at bar, we hold 
that the answers to the questions, “Have you ever had consump- 
tion?” and “Have you ever consulted any other physician, and if 
so, when and for what?” were warranties, and, if false, rendered 
the policy void. 

The question then arises, does the undisputed evidence show 
that they or either of them were false? It is elementary that, if 
there is any substantial evidence supporting the plaintiff’s claim, 
the court will not direct a verdict for the defendant, but must sub- 
mit the question to the jury. The defendant's evidence tended to 
prove that, at the time the policy was obtained by the insured, he 
had consumption. This evidence was based upon opinion formed 
from the discovery of tubercular bacilli in the sputum of the in- 
sured, and upon personal examination. Medical authority, pro- 
duced by the plaintiff, testified that it was not conclusive evi- 
dence that the insured had consumption because tubercular 
bacilli were found in his sputum, and, that his sputum having 
been examined on a later date, and two tests having been made, 
and no tubercular bacilli then being found, the conclusion nat- 
urally followed that the tubercular bacilli, found on the former 
occasion, was not the product of consumption, but was a result 
often obtained irom the examination of the sputum of a healthy 
person. Dr. Jackson, the defendant’s examining physician, who 
made the examination of the insured, and who took the state- 
ments and answers, claimed by the defendant to be false, testified 
that in his judgment the insured did not have consumption at the 
time of making his application for and taking out this insurance. 
His testimony, as well as that of several other witnesses, tended 
to prove that the insured did not die of consumption. There was 
other evidence in the case tending to prove that the insured did 
not have consumption at the time he answered “No” to the ques- 
tion, “Have you ever had consumption?” There was also evi- 
dence in the case tending to prove that the insured never had 
consumption previous to taking out the policy of insurance in 
question. Enough has already been shown, without alluding 
further to the evidence, to justify the court below in refusing to 
direct a verdict for the defendant upon this point. 

To show that the insured answered falsely the question, “Have 
you consulted any other physician?” when he answered, “No”, 
the defendant produced Dr. Bidwell, who testified in substance, 
that he first saw the insured June 5, 1901; that at that time he 
was an examining physician for the defendant; that the insured 
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came to him to be examined, and that, on that occasion, he did 
examine him superficially; that the insured said to him that he 
came to him for that examination because he had been told that 
he had trouble with his lungs, and he wanted another examina- 
tion. No charge was made for the examination, ‘nor did the doc- 
tor advise him to do anything, until shortly before his death, long 
after the insurance was taken out. The doctor distinctly states 
that he was not consulted by the insured before the claimed an- 
swer, and that he did nothing but examine him. Merely calling 
into the office of a doctor for some medicine to relieve a tempo- 
rary indisposition, or simply for an examination to ascertain if 
there is any ailment or complaint about the person, and for noth- 
ing more, is not a consultation by a physician: Billings vs. Met- 
ropolitan Ins. Co., 70 Vt., 477. The answer of the insured, that 
he had not consulted any other physician, is not shown by this 
witness to be false. 

Dr. Grout was the only other witness who testified upon this 
point. He testified that the insured consulted him for four or 
more years, one or more times in each year, about his physical 
condition, before making application for insurance; that some 
time he gave him some general advice, but what it was he could 
not state, and could not say that he had ever prescribed for him, 
or (Bed him anything for advice or treatment; nor had he 
been paid anything by the insured until his last sickness, several 
months after the insurance had been taken out. Dr. Grout’s evi- 
dence, as a whole, showed that he had only an indistinct recol- 
lection of what occurred on the occasions when the insured vis- 
ited him and had the consultation to which the doctor testified. 
He could not remember what the consultations were about, 
whether more than one took place in each year, and whether they 
continued through ten or not more than four years. On cross- 
examination, the doctor testified with reference to those consul- 
tations as follows: “How did I know what he had in mind, or 
whether he came in there with the idea of getting my profes- 
sional opinion, how could I know? Nothing said or done to indi- 
cate what he was there for so you would know.” The testimony 
of Dr. Grout was exceedingly slight upon this point, even if it 
had any tendency to prove a consultation; but assuming, though 
not deciding, that it did have such tendency, there was evidence 
in the case tending to prove that the insured did not consult Dr. 
Grout previous to taking out the policy in question. 

The evidence of the plaintiff tended to show that, during’ the 








102 Insurance Law Journal. [Feb., 


years in which the doctor testified that those consultations took 
place, the insured was strong, robust and in good health, and 
that he was not in need of, and in fact did not receive, any medi- 
cal treatment. The plaintiff's evidence further tended to contra- 
dict Dr. Grout’s testimony by showing that his statements made 
out of court were inconsistent with and contradicted his testi- 
mony given in this case. The plaintiff’s evidence also tended to 
prove that Dr. Grout was a witness interested in behalf of the 
defendant, and had taken an active part in its defense. 

The defendant’s claim being that the answers of the insured, in 
the respect complained of, were false warranties, and that the 
insured had committed a fraud, cast upon the defendant the bur- 
den of proving that fact. As a matter of law, the court could not 
presume it in the absence of all proof: Anthony vs. Mer. Acci- 
dent Ins. Co. (Mass.), 38 N. E., 973. Indeed, the defendant does 
not claim that it could, but claims that the testimony of Drs. Bid- 
well and Grout proves it, and that neither is contradicted. We 
have seen that the testimony of Dr. Bidwell had no tendency to 
prove it, and, if the testimony of Dr. Grout had a tendency to 
prove it, there being evidence on the part of the plaintiff contra- 
dicting his testimony, the court below was justified in refusing to 
direct a verdict for the defendant upon that testimony alone, and 
in submitting to the jury to find whether Dr. Grout’s testitiiony 
established the fact that the insured consulted him within the 
meaning of the law as explained in the charge to which no excep- 
tion was taken. This disposes of the first question upon the 
ground that Dr. Bidwell’s testimony does not tend to show that 
the insured ever consulted him; and that, if the testimony of 
Dr. Grout has a tendency to show that the insured, at some time 
previous to the application for the insurance in question, con- 
sulted him, there was evidence in the case tending to disprove it, 
or, at least, to contradict Dr. Grout’s testimony upon this point, 
which would, in effect, be evidence tending to disprove it; for 
such contradiction might, in the minds of the jury, wholly dis- 
credit the doctor. It is, therefore, unnecessary to decide whether 
the testimony of Dr. Grout tends to prove that he was consulted 
by the insured previous to his answers to the medical examiner. 

The second exception is to the refusal of the court to allow 
defendant’s counsel to argue to the jury, that California and 
Colorado were resorts for consumptives, and that the insured 
went to those places in the winter of 1901 and 1902. The case 
shows that the only evidence upon this point was that the 
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brother of the insured received a letter from him mailed from 
Colorado. A large portion of the defendant’s brief is devoted to 
a discussion of the question of whether this court will take judi- 
cial notice of the fact that Colorado is a place to which consump- 
tives resort, and that subject was exhaustively treated by the 
defendant; but we think it unnecessary to decide that question, 
as it is wholly immaterial. The only purpose for which the de- 
fendant could argue that the insured was in Colorado in the 
winter of 1901 and 1902, and that Colorado is a resort for con- 
sumptives, would be to show that the insured had consumption 
at that time. Without saying more respecting the soundness of 
such an argument, based solely upon the single fact that the 
brother of the insured, during that winter, received a letter from 
the insured mailed in Colorado, we hold that fact has no tend- 
ency to prove that the insured had consumption, or that he re- 
sided in Colorado. That evidence was as consistent with the 
theory that it was mailed while passing through Colorado as it 
was with the theory that the insured was residing there at the 
time it was mailed. Besides, we should hesitate to hold, if the 
evidence did in fact have a tendency to prove that the insured had 
gone to Colorado to reside temporarily or permanently, that it 
was evidence that he then had consumption. We find no error 
in the court’s ruling upon this point. 

The third exception is to the court’s definition of the term 
“illness”. We find no error in this respect. The language used 
was substantially that used by this court in Billings vs. Metro- 
politan Ins. Co., 70 Vt., 477. 

Judgment affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


JAGOE 
v8. 


ETNA LIFE INS. CO.* 


The policy stipulated that in case of default in payment of premium in 
case of no indebtedness to the company, extended insurance would be 
granted; that after payment of premiums for two years a paid-up 
policy might be applied for, and that after three years, the premiums 
having been paid, a loan would be granted as stated in a table. The 
insured borrowed the tabular amount and thereafter neither paid more 
premiums nor the indebtedness. 


Held, That he was only entitled to one of the options and could not de- 
mand extended insurance. 


Held, That a note executed with the loan stipulating that if unpaid after 
maturity, or if any premium should become due or unpaid, the com- 
pany might issue a paid-up policy according to the provisions of the 
policy was not a violation of a statute prohibiting any contract of 
insurance other than is expressed in the policy. 


Appeal from Circuit Court, Jefferson County, Chancery 
Branch, First Division. Action by Courtney D. Jagoe against 
the Astna Life Insurance Company. From a judgment for de- 
fendant, plaintiff appeals. 


BROWDER & BROWDER, for Appellant. 
THum & CLARK, for Appellee. 


CARROLL, C. 
On the 3d day of May, tgoo, the appellee issued to M. H. 
Jagoe a policy of insurance for $1,500 payable to appellant. He 
paid the first prerhium of $69.89, and on the 3d day of May, 1gor, 
1902 and 1903, paid the annual premium. He failed to pay the 
premium which became due May 3, 1904, and on September 6, 

1904, died. The policy issued to him provides in section 3 that 
When the premiums on this policy have been duly paid for two 
years or more, and default thereof occurs in the payment of 
any premium, this policy shall cease as to the right to pay 
further premiums; but shall, if there is no indebtedness to the 
company against it, continue in force as temporary life insur- 
ance for the full amount during the time specified in the fol- 
lowing table A, at the expiration of which time this policy shall 
wholly cease and be void. Should the death of the insured 
occur within three years from the first default in the payment 


* Decision rendered, Oct. 12, 1906. 
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of premiums, and while this policy is in force for the full 
amount, there shall be deducted from the amounts otherwise 
due the premiums that would have been paid had there been 
no default in the payment of premium, with interest thereon. 


It further provided that if the premiums have been paid for two 
years or more, and the policy be surrendered to the company, 
and a paid-up policy applied for within three months, a partici- 
pating stock policy would be issued for the amount stated in 
table B. And in another clause it provided that at the expiration 
of three years from the date of this policy, the premiums having 
been paid, the company would lend upon the same the amount 
shown in table C. There is a further provision as to the cash 
surrender value of the policy, but this did not become effective 
until five premiums had been paid. It further provided that 

Any indebtedness to the company on account of this policy 

shall first be deducted, provided that the title to the policy is 

unincumbered and that loan or surrender papers are first ex- 
ecuted under such regulations as are prescribed by the com- 
pany. 

On March 8, 1904, M. H. Jagoe and the appellant borrowed 
from appellee $124. The note executed to it for this sum pro- 
vided that they acknowledged 

The amount of this note, with any interest that may accrue 

thereon, to be an indebtedness to said Aitna Life Insurance 

Company on account of policy 288,848, issued by said com- 

pany on the life of M. H. Jagoe, which policy, with all right, 

title and interest therein, and all benefit and advantage to be 
derived therefrom, is hereby assigned to and deposited with 
said company as security; and further agree that if this note 
shall remain unpaid sixty days after it becomes due, or if any 
premium under said policy shall become due and unpaid for 
sixty days or more, said company is hereby authorized to issue 

a paid-up policy in the amount provided for by the terms of 

said original policy, after deducting therefrom such a pro- 

portion as the indebtedness on account of the original policy 
bears to the net single premium for said paid-up policy. 

At the time of his death Jagoe was in default in the payment 
of the premium due May 3, 1904, and in the payment of the note. 
On August 22, 1904, appellee wrote to M. H. Jagoe, informing 
him that the policy had lapsed for non-payment of premium due 
on the 3d day of May, 1904; and that because of the indebted- 
ness to the company under the policy there would be no exten- 
sion of the insurance; and that he was only entitled to a paid-up 
policy for $91, which was tendered to him upon the execution 
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of proper receipts. It does not appear that this offer was ac- 
cepted by Jagoe, and after his death the appellee offered to pay 
to the beneficiary the amount specified in the paid-up policy, 
which she declined to accept, and brought this action against the 
appellee to recover from it the sum of $1,500, less the amount of 
the note and the premium that was due on May 3, 1904. If Jagoe 
had not borrowed from the company in March, 1904, the sum 
mentioned, the premiums theretofore paid on the policy would 
have carried the full amount of the insurance under the option 
in table A for a period of something more than six years from 
May 3, 1904, without the payment by him of any further pre- 
mium. 

It is the contention of appellant that M. H. Jagoe, when he 
executed to it the note mentioned, was entitled to what may be 
termed paid-up temporary insurance for $1,500, which would 
continue in force until July, 1910, without the payment of any 
additional premium, and that he also had the right under his 
contract of insurance to demand of the company a loan on its 
policy of the amount specified in table C, upon the execution by 
him of proper loan papers; that the company could not, in the 
loan papers, insert stipulations not in the policy that operated 
to forfeit the insurance he was entitled to if he failed to comply 
with the obligations of the note; and that Jagoe, having died 
within the term of his extended insurance, and while the same, 
according to the contract of insurance, was in force, has a right 
to exact from the company the full amount of the insurance less 
the amount of the note and premiums due. Appellee insists that 
on March 8, 1904, Jagoe, under the terms of the policy, had tend- 
ered to him three options, either of which he might elect to re- 
ceive the benefit of, that is to say, if he declined to pay the pre- 
mium due in May, 1904, he had the right to extended insurance 
for the full amount of $1,500 for the term of six years without 
the payment of additional premiums as provided in table A, or 
the right to a paid-up policy for the amounts specified in table B; 
or the right to obtain a loan for the amount specified in table C; 
and that, having before him these several options, he could ex- 
ercise his own pleasure as to which of them he would accept, but 
he could not accept or take advantage of but one of them; and 
that, having elected to avail himself of the right to obtain a loan 
in the amount specified in table C, he surrendered his right to 
retain the benefit of or avail himself of the advantage of the op- 
tions specified in tables A or B. Forfeitures are looked on with 
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disfavor by the law, and this court has been as reluctant as any 
court in the country to enforce them: N. Y. Life Ins. Co. vs. 
Curry, 115 Ky., 100; Montgomery vs. Mutual Life Ins. Co., 14 
Bush, 51; Mutual Life Ins. Co. vs. Twyman, 28 Ky. Law Rep., 
1153. 

But the question of forfeiture is not presented in this case. A 
forfeiture is a penalty for doing or omitting to do a certain re- 
quired act, and the appellee has not attempted to impose upon 
the insured any penalty, nor are the provisions of the contract 
harsh, unreasonable or oppressive. Here the insured had the 
right to elect which of the three options he would accept, and, 
generally speaking, where a forfeiture is attempted there is no 
election, and there is a wide difference between a regulation es- 
tablished as a matter of business, and a forfeiture imposed as a 
penalty upon a person in default. In this case the company pro- 
vided in its contract of insurance that certain regulations pre- 
scribed by it should be performed by the insured, leaving to him 
the right to determine whether he would perform them or not. 
It advanced to the insured all that he was entitled to under the 
contract of insurance, and took as security for the note the 
policy, which at that time had no cash surrender value, as the 
cash surrender value of the policy did not attach until five pre- 
miums had been paid. When the note was executed the insured 
was not in default in the payment of any premium, and therefore 
under the contract of insurance was not entitled at that time to 
any extended insurance, because his right to extended insurance 
only became effective when he was in default in the payment of a 
premium. There is no provision in this policy for the deduction 
of any indebtedness from extended insurance, as the policy pro- 
vides that when there is an indebtedness there can be no ex- 
tended insurance. It is stated in the contract of insurance, in sec- 
tion 3, that 


If there is no indebtedness to the company against it, the policy 
shall continue in force for the full amount during the time 
specified in table A, 


And at the head of the tables we find this :— 


The figures given in the table are based on the assumption 
that there is no indebtedness to the company against the 
policy, 

And that loan or surrender papers are to be executed under such 
regulations as may be prescribed by the company. If the view 








108 Insurance Law Journal. [Feb., 


advanced by counsel for appellant was accepted as correct, it 
would follow that the insured would have the unreasonable ad- 
vantage of having the full amount of insurance in force for a 
period of six years, at the same time being indebted to the com- 
pany in the full amount of the loan value of his policy without 
the payment of either premiums on the policy or interest on his 
note during the period for which the extended insurance would 
run. To put it in another way, if he had outlived the period of 
extended insurance, the policy that the company accepted as 
security for the note would have lapsed entirely, and be of no 
value, and consequently the company would have no security for 
the money advanced on it if the insured was insolvent, and yet 
the insured during this time would have had in his pocket practi- 
cally the full value of his policy, and on his life insurance for the 
full amount of policy. 

Counsel further contend that he was entitled to extended in- 
surance at the time the loan was made, in the face of the pro- 
vision in the policy: First, that no extended insurance would be 
granted until there was a default in the payment of premium; 
second, that no extended insurance would be granted when there 
was any indebtedness against the policy; and if their theory is 
correct, it would follow that the insured was entitled to extended 
insurance for six years, and at any time during that period—even 
in the last month of it—he was entitled to demand from the 
company the full loan value of his policy. Policies of insurance, 
like other contracts, should be given a fair construction, and one 
in harmony with the meaning and intention of the contract when 
it is plain and unambiguous, and neither unreasonable or against 
public policy, and it cannot be said that the contract upon which 
appellee relies is either doubtful in meaning or against public 
policy. In Dreury’s Adm’x vs. N. Y. Life Ins. Co. (115 Ky., 681), 
relied on by appellant, Dreury, after having paid three premiums, 
executed a note for the fourth premium, the note stipulating that 
unless it was paid when due the policy and its accumulations 
should be forfeited except as to the right to the surrender value 
of a paid-up policy, and that in the settlement of the claim or 
benefit under the policy the amount owing should be deducted 
from the sum otherwise payable by the company. The court in 
the construction of the contract of insurance, and stipulations of 
the note, held that, under a reasonable construction, the failure 
to pay the note only forfeited the right of the insured to partici- 
pate in certain benefits otherwise allowed by the policy, but did 





1907. ] Jagoe vs. Aitna Life Ins. Co. 109 


not surrender his right to extended insurance for the term earned 
by the premiums paid. In the Dreury Case, as in this, the ques- 
tion was the proper construction of the policy; and the language 
of the policy here involved being free from uncertainty, we have 
found no difficulty in giving it a construction fair and reasonable 
to the parties concerned, nor do we doubt that under the con- 
tract the insured was bound by his election and must stand by 
the terms imposed when he made it. There is a marked differ- 
ence between the right to elect between privileges coupled with 
a reasonable provision that when the election is made the condi- 
tions imposed by the contract of election shall be performed, and 
a forfeiture, that is in the nature of a penalty, imposed for the 
non-payment of money: N. Y. Life Ins. Co. vs. Curry, 115 Ky., 
100. While forfeitures have been condemned, or very reluctantly 


upheld, contracts involving the validity of elections with condi- 
tions imposed similar to those in this case have been approved 
and sustained: Mutual Benefit Ass’n vs. Harvey, 25 Ky. Law 
Rep., 1992; N. Y. Life Ins. Co. vs. Meinkin, 25 Ky. Law Rep., 
2113; Mutual Benefit Life Ins. Co. vs. First National Bank, 25 
Ky. Law Rep., 172. 

It is further urged that the stipulations in the note executed by 


the insured are inconsistent with or in derogation of the terms of 
the original contract of insurance, and that therefore under sec- 
tion 656 of the Kentucky Statutes of 1903 the conditions in the 
note must yield to the terms of the policy. The stipulations in 
the note are not inconsistent with the terms of the policy, but 
merely elaborate its meaning and carry out its purpose; and 
aside from this, the statute does not apply to the note: Fidelity 
Mutual Life Ins. Co. vs. Price, 25 Ky. Law Rep., 1148. 

The judgment of the lower court is affirmed. 

Nunn, J., dissents. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PAQUETTE 
vs. 


PRUDENTIAL INS. CO. OF AMERICA. 


LANGDEAU 
v8. 


SAME.* 


The defense alleged a fraudulent conspiracy on the part of the insured to 
obtain policies on his life from several companies by representing 
himself as of sound life and correct habits, whereas he was a victim of 
intoxicating liquors. 


Held, That where proofs of death were admitted in evidence generally, the 
limitation of their use as to other purposes than that for which they 
are offered may be in the discretion of the court. 


The description of the insured’s physical appearance is admissible to rebut 
evidence that he appeared to be in unsound health. 


The policy may contain conditions not in the application, but outside of 
an independent agreement they usually together form the contract. 


Where the application is made part of the contract it includes all state- 
ments made therein except the medical examiner's report. 


Where a copy of the application attached to the policy did not contain a 
statement that was excluded, and no copy of the declaration containing 
such statement was attached, it was properly excluded from the evi- 
dence. 

Held, That until evidence had been furnished to show a conspiracy, such 
statement could not be admitted as part of the general evidence of 
fraud. 

Held, That the burden of proof was on the company to show unsound 
health. 


Exceptions from Supreme Judicial Court, Hampden County. 
Actions by one Paquette and by one Langdeau against the Pru- 
dential Insurance Company of America. A verdict was rendered 
in favor of plaintiffs, and defendant brings exceptions. 


Joun F. MALLEy and Dan’ J. O’Connor, for Plaintiffs. 


HARLAN P. SMALL, for Defendant. 
BRALEY, J. 


These cases were tried together, and the exceptions raise cer- 
tain questions relating to the admission and exclusion of evi- 
dence, to the refusals to rule as requested, and to the rulings 
given. Under the terms of the contracts the plaintiffs were re- 


*% Decision rendered, Nov. 27, 1906. 
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quired to prove the death of the insured to the satisfaction of the 
company before the amount of the insurance became payable. 
If this event had been admitted by the pleadings, or at the trial, 
any real or supposed prejudice affecting the defense which the 
answers to certain of the questions propounded by the company 
may have contained would have been avoided. Instead of mak- 
ing such admission, among other allegations, the defendant’s 
answer contained a general denial, which put in issue this ma- 
terial fact, and therefore the proofs of death became relevant. 
The defendant argues that if admitted for this limited purpose, 
they should not have gone to the jury as they tended to impair 
its defense to the other issues on trial. Having been put in evi- 
dence generally, it was within the discretion of the presiding 
judge either to submit or withhold them from the consideration ot 
the jury and to the exercise of this discretion no exception lies. 
Besides the defendant might have asked for an instruction limit- 
ing the use of these papers to the special purpose for which they 
had been offered, but having neglected to make this request it 
has no just ground of complaint that the evidence subsequently 
was not limited: Burghardt vs. Van Deusen, 4 Allen, 374, 375; 
Krauss vs. Cope, 180 Mass., 22. See Jennings vs. Rooney, 183 
Mass., 577, 580; O’Driscoll vs. Boston & Lynn Railroad Co., 
180 Mass., 187, 189. 

When a witness has made material statements contrary to 
those given by him in his testimony such statements may be in- 
troduced for the purpose of contradicting him, and the admission 
during the cross-examination of Dr. Cooley, a witness called by 
the defendant, of a medical certificate signed by him in which he 
stated that he had examined the insured on September 19, 1904, 
was competent for the purpose of contradicting his previous evi- 
dence that he had not made an examination at that time: Handy 
vs. Canning, 166 Mass., 107, 109. See Jennings vs. Rooney, ubi 
supra. The description of the physical appearance of the insured 
in the evidence in reply also was competent to rebut the testi- 
mony of the defendant’s witnesses that he appeared to be in un- 
sound health and that his general appearance showed indications 
of the excessive use of intoxicants. 

The remaining, and principal exception is to the exclusion of 
a negative answer to an inquiry whether the insured ever had 
used malt or spirituous liquors to excess. A policy of life insur- 
ance may contain conditions not found in the application, but 
outside of an independent agreement the application and policy 
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together usually form the contract: Com. Mutual Fire Ins. Co. 
vs. Wm. Knabe Mig. Co., 171 Mass., 265, 270; Millard vs. Bray- 
ton, 177 Mass., 533; Nugent vs. Greenfield Life Ass’n, 172 
Mass., 278, 284. In themselves these policies contained neither 
the medical examination, and the agreement of the applicant 
therewith connected, nor any express condition that as such they 
were included. It is plain, however, that they were intended to 
be incorporated, as these declarations and answers relating to his 
past and present condition of health, and family history were es- 
sential inquiries which upon their face showed that the life pro- 
posed was an insurable risk. But if not found in the policies, 
then resort must be had to the paper called the application, which 
by reference is incorporated. It would be a narrow construction 
to say that the first page of this paper alone constituted the 
negotiations, when the second page contained the declarations 
and statements of the insured without which a policy would not 
have been issued. The term “application” as there used was in- 
tended to include and did include all the statements on both 
pages except the medical examiner’s report which were consid- 
ered necessary to form the basis of an intelligible and consistent 
contract of life insurance, and as thus defined the purpose of the 
parties is made effectual by a uniform construction which gives 
effect to every material portion of the entire contract: McCoy 
vs. Metropolitan Life Ins. Co., 133 Mass., 82, 85; Millard vs. 
Brayton, ubi supra. The copy of the application attached to the 
policies did not contain the question and answer excluded, and 
because no copy of the declarations and answers in which they 
are found was annexed they were not admissible under the stat- 
ute: Rev. Laws, c. 118, § 73; Nugent vs. Greenfield Life Ass’n, 
172 Mass., 278; Johnson vs. Mutual Life Ins. Co. of New York, 
180 Mass., 407. The defendant, moreover, relies upon the excep- 
tion that whenever a scheme of actual fraud in procuring the in- 
surance, of which the negotiations formed a part, is pleaded and 
shown, then even if the application is not attached it may become 
material, and admissible with other evidence on this issue: Car- 
rigan vs. Mass. Benefit Ass’n (C. C.), 26 Fed., 230; Holden vs. 
Prudential Ins. Co. of America, 191 Mass., 153. In the first 
paragraph of the answer it is alleged that a conspiracy fraudu- 
lently to obtain a series of policies upon the life of the insured 
was planned by him and the plaintiffs, and that in pursuance of 
their plan policies were written by some of the companies to 
whom thev applied, although other companies declined the risk 
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because of his unsound condition of health. This defense seeks 
to avoid the policy, not because of a single material misrepre- 
sentation, but of a concerted plan which existed at the inception 
of the contract to defraud the insurer, who for this reason did 
not become bound. But the statute would be rendered nugatory 
if under the guise of this defense an unattached application was 
admitted without a previous foundation being laid, and some 
evidence at least must first be offered to sustain such an allega- 
tion before an application not otherwise admissible can be intro- 
duced. While upon proof that such a conspiracy had been 
formed similar transactions which were a part of the general 
scheme would have been admissible to prove fraudulent intent, 
the defendant failed to supply this evidence: Jordan vs. Osgood, 
109 Mass., 457, 461; New York Mutual Life Ins. Co. vs. Arm- 
strong, 117 U. S., 591. The exclusion, therefore, of so much of 
the second page of the exhibit which contained these declarations 
was right, even if the first page had previously been admitted 
without any objection by the plaintiff, and the defendant’s elev- 
enth request was properly refused. 

We do not consider the exception to the giving of the plain- 
tiff’s fifteenth request as it has been waived, and the defendant’s 
remaining requests also were rightly refused, and the rulings 
given correctly stated the law. By pleading that the policies 
were avoided by the material misrepresentations of the insured 
as to his health, and habits of sobriety, the burden rested on the 
defendant to prove these allegations, which if established would 
have worked a forfeiture of the insurance: Cluff vs. Mutual 
Benefit Life Ins. Co., 13 Allen, 308, 316; Campbell vs. New 
England Life Ins. Co., 98 Mass., 381; Ferguson vs. Union Mu- 
tual Life Ins. Co., 187 Mass., 8;. Kidder vs. Supreme Command- 
ery Knights of the Golden Cross, 192 Mass., ——, and cases 
cited. 

Exceptions overruled. 


VOL. XXXVI.—8. 
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UNITED STATES CIRCUIT COURT 


Missourt, W. D. 





W. H. CLEMMENTS, ApMINISTRATOR OF THE 
EstaTE OF F. E, CLEMMENTS, DECEASED, 


v8. 


GERMAN INS. CO.* 


Where the agent transmitted a list of other policies on the property in his 
daily report, the insured was entitled to have the policy reformed, 
permitting such other insurance, but the existence of additional other 
insurance not so reported avoided the policy, prohibiting it under 
penalty of forfeiture. 


Knowledge of such other insurance by the agent was not a waiver of the 
prohibition, where under the terms of the policy the agent had no 
authority to waive its provisions, 


In Equity. 


James T. BuRNEY, Solicitor for Complainant. 
FvykE & SNIDER, Solicitors for Defendant. 


CARLAND, D. J. 

The above cause has been submitted to the court upon the 
pleadings and proof. A careful reading of the testimony and a 
consideration of the argument of counsel have not changed the 
views of the court, which were.intimated at the close of the oral 
argument. 

Under the decision of the United States Supreme Court in the 
case of Northern Assur. Co. vs. Grand View Building Co. (183 
U. S., 362) no recovery could have been had upon the policy 
which the complainant seeks to have reformed if all the insur- 
ance that was on the property described in the policy, on Febru- 
ary 14, 1903, had been correctly reported to the agent of the 
company who issued the policy, providing the information in 
regard to the other insurance had not been communicated to the 
company itself. In this case, however, it appears that the agent 
who issued the policy transmitted to the head officer of the 
company in his daily report a list of other insurance policies that 
were upon the property. The insurance company failed to make 
any objection to the other insurance, and allowed the policy to 
stand. So that the court has no hesitation in finding that as to 





* Decision rendered, November, 1906. 





1907. ] Clemment’s Adm’r vs. German Ins. Co. 115 


the policies which were actually reported to the company by 
the agent, there was an agreement between the company and 
the insured that the policy in question should stand as valid not- 
withstanding the other policies upon the property; and the com- 
plainant has a clear right to have the policy reformed so as to 
contain a provision that the policies mentioned in the daily re- 
port should be excepted from the operation of that provision of 
the policy which rendered the policy void by reason of the taking 
of other insurance. 

It appears that there was insurance to the extent of about 
four thousand dollars upon the property at the time the policy 
in question was issued which was not reported by the agent to 
the company in his daily report. As to this insurance the court 
cannot find that there was any contract between the company 
and the insured that the policy issued should be valid notwith- 
standing that insurance. An additional insurance of four thou- 
sand dollars was a very material matter for the insurance com- 
pany to know, in view of the fact that there was large insurance 
upon the property outside of the policy about to be issued. And 
as under the terms of the policy the agent had no power to waive 
any condition therein, and no condition could be waived with- 
out an indorsement in writing upon the policy itself, the court 
cannot find that the insurance company agreed that the policy 
in question should be valid notwithstanding any amount of insur- 
ance that might be upon the property at the time of its issuance. 
This would not be giving the officers of the company credit for 
ordinary business sense, and would be in contradiction of the 
facts in the case. If we concede that Bolster did present to the 
agent of the company a full list of all insurance, still the agent 
could not bind the company except by performing his duties 
according to the provisions of the policy; and as he did not re- 
port to the company all of the insurance, it cannot be said that 
the insurance company made any contract with the insured that 
the policy issued should be valid regardless of the amount of 
insurance then on the property. 

In regard to the name of the insured, there seems to be no 
real contest over that proposition, it being immaterial to the 
insurance company whether its liability is to F. E. Clemments & 
Company or to F. E. Clemments. 

A decree may be entered in conformity to the views herein 
expressed. 
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SUPREME COURT OF MICHIGAN. 


WOLVERINE LUMBER CO., Ltp., 





vs. 


PHENIX INS. CO. or BROOKLYN.‘ 


The policy insured lumber in “mill building or cars under mill sheds 
and in sheds adjoining said mill building’. Tracks ran on either side 
of the mill and the roof of the latter extended some distance over the 
tracks to protect the lumber piled on their sides. There were also 
sheds at some distance where lumber was piled. The company 
claimed that the sheds referred to were the extensions of the roof. 
The insured claimed that the more distant sheds were included. 


Held, That though the meaning of the contract was plain, extraneous evi- 
dence was admissible as to the application of the contract to the facts, 
and the question was properly for the jury, where there was evidence 
in support of both views. 


Held, That a finding that the more distant sheds were included will not 
be disturbed. 


Error to Circuit Court, Bay County. Action by the Wolverine 
Lumber Company, Ltd., against the Phenix Insurance Company 
of Brooklyn. There was a judgment for plaintiff, and defendant 
brings error. 

Argued before Carpenter, C. J., and McAlvay, Blair, Hooker 
and Moore, JJ. 


T. A. E. & J. C. WEApDocK, for Appellant. 
Lewis P. CouMANS (Pierce & Kinnane, of counsel), for Appellee. 


McALvay, J. 

This action was brought by plaintiff upon a policy of insurance 
for $1,000, issued to it April 12, 1903, covering among other 
property certain lumber. Plaintiff recovered a judgment. The 
question involved in the case is the construction of the following 
portion of the policy, “$173.41 on lumber in mill building, on 
cars under mill sheds, and in sheds, adjoining said mill building, 
including dressed lumber. ‘Block thirty (30)’”. There was other 
insurance on the same property. As to all the undisputed facts 
this case is identical with the cases of the Wolverine Lumber Co., 
Ltd., vs. Palatine Ins. Co. (34 Ins. Law Jour., 458), and Same 
vs. Liverpool & London & Globe Ins. Co. (102 N. W., 992), de- 


cided by this court. Those suits were brought for losses which 
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occurred at the same fire, for the same property, and upon poli- 
cies containing the same words as the policy in the suit at bar. 
The location of the car tracks and buildings upon these premises 
will be better understood by reference to the following diagram 
which was used upon the trial.* 

The size of the mill and the distances of these sheds from the 
mill and from each other are given in the former opinion re- 
ferred to. The lumber destroyed by fire was in sheds Nos. 4 
and 5, and in two cars standing on the east spur track opposite 
shed No. 5. Plaintiff had what it called a general form under 
which insurance was carried on the plant, being a printed blank 
which had been used many years, and was furnished most of the 
agents. It was the only form plaintiff ever had for general in- 
surance. Defendant’s agent, Shafer, who wrote the policy in suit, 
which was the renewal of a former policy written by him, solic- 
ited the insurance from plaintiff and was handed an old policy 
with the form he was to fill, with instructions to write under that 
form. He says that it was a typewritten form similar to the one 
on the policy in suit. There is no dispute but that the only 
difference between the form used in the suits referred to above 
and in this suit, is in the punctuation. The policy in suit was re- 
newed when it expired, without further instructions, and the 
bill was sent to plaintiff. Shafer says that this was not a general 
form and that he asked to make a new form to cover every item 
in the yard. Evidence on the part of the plaintiff was introduced 
to show how the so-called general form was used and what this 
policy was understood to cover, and also to designate the mill 
sheds. Defendant’s agent also testified what he understood this 
policy covered. 

The errors relied upon are the refusal of the court to sustain 
defendant’s demurrer to the evidence and instruct the verdict in 
its favor at the close of plaintiff's evidence, and, at the close of 
the case, the refusal to charge the jury that it did not appear that 
any property covered by the policy in the suit was destroyed by 
fire and to instruct a verdict for defendant. The question 
whether the property destroyed was covered by the insurance 
contract was left to the jury to determine under the evidence. 
A verdict was returned in favor of plaintiff for the amount 
claimed. ; 

When the other cases were before this court, defendant in- 
sisted upon the same construction which is urged in this case. 
~~ % Diagram omitted. See syllabus for explanation of the facts.[Ep. INs. LAW JOUR. 
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Justice Blair, speaking for the court, said: ‘The defendant in- 
sisted that the clause in question should be read as follows: ‘On 
lumber in mill buildings; on cars under mill sheds; and in sheds 
adjoining said mill building’, insisting that the projecting roofs 
or awning of the mill constituted the mill sheds referred to in 
the policy.” The opinion further:says: “The roof of the mill ex- 
tended out ten or twelve feet over the track on either side of the 
mill to pretect the lumber and the men when loading or unload- 
ing the cars in stormy weather.” Defendant insists that the 
policy in this case is actually written as it was contended the 
policies in the other cases should have been interpreted, and in 
this case the testimony shows that there was no understanding or 
agreement with reference to the policy covering the property in 
the different sheds. This last contention being based upon the 
fact that in the former cases defendant offered no testimony. In 
this case there were disputed questions of fact, defendant claim- 
ing that the mill roois over the spur tracks were the only mill 
sheds on the premises; and the plaintiff claiming that there were 
no mill sheds on the premises under which cars could be placed, 
and that the sheds burned were known and used as mill sheds. 
There was evidence in the case tending to support both theories. 
The interpretation and construction of written instruments is for 
the court in all cases where the language is clear and unambigu- 
ous, but a written instrument is open to explanation by extrinsic 
evidence. Where the words of the contract must be applied to 
facts ascertainable only by such evidence, or if there is doubt or 
uncertainty, not about what the substance of the contract is, but 
as to its particular application, it may be explained or properly 
directed: 17 Cyc. Law & Pro., 665, 666, and cases cited. The 
words of this policy of insurance are words of ordinary meaning, 
but what were mill sheds and sheds adjoining the mill building, 
and whether there were mill sheds under which cars could be 
placed, were facts ascertainable only by extraneous evidence. 
Evidence to establish these facts was properly admitted, and with 
proper instructions submitted to the jury. 

The case is within the well-recognized rules above stated. The 
verdict of the jury was warranted by the evidence. It was not 
error to deny defendant’s motion to instruct a verdict in its be- 
half. 

The judgment is affirmed. 
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- SUPREME COURT OF WISCONSIN. 


WAUKAU MILLING CO. Er aL. 
v8. 


CITIZENS’ MUT. FIRE INS. CO. oF JANESVILLE, ET AL.* 


Where the insurer knew that the insured mill was likely to cease to be 
operated during the winter through failure of its water power, and 
it did so cease, but was operated when practicable, the policy was 
not avoided by a provision that it should be void if the mill should 
cease to be operated for more than ten consecutive days. 


A statutory provision for incorporating mutual companies for insuring 
in cities and villages was followed by another provision, requiring 
all companies except mutual companies in towns and villages to at- 
tach a copy of the application to the policy. 


Held, That the exception did not apply to foreign mutual companies. 


Where the application to a company warranted that a watchman should 
be kept and the agent of the company distributed the insurance among 
that and other companies, the application was not a part of the con- 
tract with such other companies. 


Appeal from Circuit Court, Winnebago County. Action by 
the Waukau Milling Company and another against the Citizens’ 
Mutual Fire Insurance Company of Janesville, Wis., and others. 
From a judgment in favor of plaintiffs, defendants appeal. 


Statement of facts by KERWIN, J. 

The plaintiff, Waukau Milling Company, obtained insurance 
upon its mill and machinery under three separate policies with 
the defendants, one for $2,000 in the Central Manufacturers’ Mu- 
tual Insurance Company of Van Wert, Ohio, and a policy in each 
of the other two defendant companies for $1,000 each. A loss 
occurred by fire in consequence of which separate actions were 
commenced against each company. These actions were after- 
ward consolidated. The plaintiff R. H. Hackett joined as mort- 
gagee of the insured premises. Several defenses were raised in 
the answers, but were finally reduced to two; namely: (1) That 
the policies were avoided because the mill ceased to be operated 
for more than ten consecutive days contrary to the stipulations 
in the policies. (2) That the plaintiff failed to keep a watchman 
on the premises at all times when the mill was not in operation. 
The case was tried by the court and a jury, and the following 

*%* Decision rendered, Dec. 4, 1906. 
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verdict returned: “(1) Did Lorenze at the time he made appli- 
cation for insurance state to Brownell in substance that he ex- 
pected that, during a part of the time in the following winter, 
the mill would not run on account of the weather? Ans. Yes. 
(2) Did the mill run after the 29th of November, 1904, at all 
times when it was practicable to do so with the water which they 
then had? Ans. Yes. (3) Was the lack of water power during 
the winter due to any want of ordinary care and prudence on the 
part of the plaintiff or its officers and agents? Ans. No.” Mo- 
tions were made by both sides for judgment, and motions to set 
the verdict aside and for a new trial were made on behalf of 
defendants. Judgment was ordered and entered for plaintiffs 
upon the verdict for $1,058.75 against each of defendants Citi- 
zens’ Mutual Fire Insurance Company and Bower City Insur- 
ance Company of Janesville and against the Central Manu- 
facturers’ Mutual Insurance Company for $2,077.23. The judg- 
ment further provided that, at the time of issuing the policies and 
since, the plaintiff R. H. Hackett had an interest in the insured 
property as mortgagee and at the time of trial this interest 
amounted to $2,500 with interest at 6 per cent from October 8, 
1904, and that there be paid to him as such mortgagee $2,500 
and interest. From this judgment, defendants appealed. 


Joun M. WHITEHEAD, Myron H. BEACH, and Tuos. S. No- 
LAN, for Appellants. 


BARBERS & BEGLINGER, for Respondents. 


KERWIN, J. (after stating the facts). 

The property covered by the policies in question consisted of 
a three-story water power flour and feed mill building with 
equipments. It was located in Waukau, a small village in Win- 
nebago County, Wis., near a small creek which is fed by Rush 
Lake. For several years prior to the date of the policies in suit 
the mill had been run only by water power, and during the win- 
ter, when water power was not available, it was not operated. 
The insurance was solicited by an agent of the companies named 
Brownell, who visited and examined the property November 9, 
1904, accompanied by Mr. Lorenze, president of plaintiff Wau- 
kau Milling Company. Brownell knew that the mill was a water 
power mill, and the conditions and situation of the water power, 
and that in severe weather the race which carried the water from 
the pond to the mill would freeze and thereby prevent the opera- 
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tion of the mill. After examination of the property the agent 
took a written application from Mr. Lorenze for $4,000 of insur- 
ance on the property in the defendant Central Manufacturers’ 
Insurance Company of Van Wert, Ohio, the application being 
addressed to that company only, and forwarded the same to H. 
J. Cunningham, agent of the three companies, at Janesville, Wis. 
Cunningham, instead of putting the insurance in the Central 
Manufacturers’ Insurance Company, in accordance with the ap- 
plication, split it up, putting $2,000 in the Ohio company, and 
$1,000 in each of the other companies, and the three policies were 
forwarded to plaintiff Waukau Milling Company. The policies 
were all of the Wisconsin standard form and none of them in any 
way referred to the application. This application was offered in 
evidence by defendants on the trial, and ruled out. At the time 
the agent, Brownell, examined the premises the mill was not in 
operation, and did not commence to run until about three weeks 
thereafter. From November 29, 1904, to January 1, 1905, the 
mill was operated, but during the fore part of January, 1905, the 
weather became so severe that the water in the race froze, and, 
owing to the severity of the winter, plaintiffs were unable to 
operate the mill until about March 24, 1905, at which time they 
resumed operation. The policies were issued November 10, 
1904. In March, 1905, Mr. Lorenze obtained from the defend- 
ants permission to make alterations and repairs, and install ad- 
ditional machinery in the mill. This permission was granted in 
the form of a rider, which was attached to each policy, dated 
March 13, 1905. March 30, 1905, the fire which destroyed the 
property occurred. The application for insurance to the Central 
Manufacturers’ Insurance Company of Van Wert, Ohio, hereto- 
fore referred to, contained question and answer to the effect that 
the plaintiff Waukau Milling Company kept a watchman on the 
premises at all times when the mill was not in operation. 

1. It is claimed on the part of the defense that each policy be- 
came void because the mill ceased to be operated, contrary to 
the provisions of the policy. Each policy provides :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * ifthe 
subject of insurance be a manufacturing establishment and, 
* * * if it cease to be operated for more than ten consecu- 
tive days. 


The question, therefore, arises under this head, whether the 
failure to operate the mill for more than ten consecutive days be- 
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cause of lack of water power occasioned by the severe weather 
rendered the policies void. ‘The clause in the policy referred to 
must have a reasonable construction in the light of the conditions 
attending the subject-matter of the contract, and within the con- 
templation of the parties at the time the contract was made. It 
will be admitted that the provision is not an arbitrary one which 
will be enforced according to its letter and under all circum- 
stances, regardless of whether the cause of such failure to op- 
erate is beyond the control of the assured, or whether the non- 
operation be such as may fairly be said to have been within the 
contemplation of the parties when the contract was made as at- 
tending the use of the insured property. So it has often been 
held that a mere temporary cessation of operation due to natural 
causes is not a violation of a clause similar to the one under con- 
sideration: Ladd et al. vs. Aitna Ins. Co., 147 N. Y., 478; Whit- 
ney vs. Black River Ins. Co., 72 N. Y., 117; Bellevue R. M. Co. 
vs. London & L. F. Ins. Co., 4 Idaho, 307. Where, as in the 
case at bar, it was known to the insurance company at the time 
of issuing the policy that the insured mill might, by reason of 
lack of power during the term covered by the policy, be forced 
to cease operation for a part of the season, it must follow that the 
period of such cessation must have been contemplated by the 
parties to the contract as not falling within the clause against 
cessation of operation. The cessation of operation covered by 
the policy manifestly has no reference to such as occur in the 
usual course of the business, or such as arise from causes beyond 
the control of the insured. Here the evidence shows, and the 
jury found, that the defendants knew at the time the policies 
were issued that, during the ensuing winter, the mill might not 
run on account of weather conditions causing failure of water 
power, and that the mill did in fact run at all times practicable 
when it had power, and that the lack of power during the times 
it was not operated was not due to any want of ordinary care on 
the part of the milling company. So, it seems clear that the 
parties contracted with reference to the existing conditions of 
the business, and contemplated that the mill might not be oper- 
ated during part of the season on account of lack of power, and 
that such failure to operate would not come within the clause of 
the policies in question. Such clause cannot work a forfeiture 
because of failure to operate on account of conditions which 
must have been in contemplation of the parties when the con- 
tract of insurance was made. We think the great weight of au- 
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thority supports the doctrine that the failure to operate under the 
circumstances in this case was not such a cessation of operation 
as is contemplated by the clause in the policies in question: 
Ladd et al. vs. AXtna Ins. Co., 147 N. Y., 478; Whitney vs. 
Black River Ins. Co., 72 N. Y., 117; Bellevue R. M. Co. vs. 
London & L,. F. Ins. Co., 4 Idaho, 307; Rosencrans vs. North 
American Ins. Co., 66 Mo. App., 352; American F. Ins. Co. vs. 
Brighton C. M. Co., 125 Ill., 131; City P. & S. M. Co. vs. Mer- 
chants’ M. & C. M. F. Ins. Co., 72 Mich., 654; Poss vs. Western 
A. Co., 75 Tenn., 704; May vs. Buckeye M. Ins. Co., 25 Wis., 
291. 

In Ladd et al. vs. AStna Ins. Co., supra, the policy covered a 
water power sawmill building and machinery, and contained a 
stipulation similar to the one in question here. Operation ceased 
for about a month, owing to the illness of the sawyer. It was 
claimed that the policy was rendered void because the mill ceased 
to be operated for more than ten consecutive days, contrary to 
the provisions of the policy. The court held that the temporary 
shutting down of the mill on account of sickness of the operator 
did not constitute a violation of the policy. At page 484 of 147 
N. Y., the court said: “We are unable to agree with the de- 
fendant’s contention that this clause of the policy is too clear for 
argument, and that any temporary cessation of the operation of 
the machinery in a manuiacturing establishment by reason of 
sickness, breakdown, low water, or other unavoidable cause, al- 
though it is not the intent of the insured to cease operating, or 
to allow the premises to become vacant or unoccupied, is a clear 
violation of its provisions.” In Whitney vs. Black River Ins. Co., 
supra, the policy contained the provision rendering it void in 
case the premises should become “vacant and unoccupied”. In 
this case the mill was operated by water power, and it was held 
that delays and interruptions incident to the business such as 
low water, diminished custom, or derangement of machinery 
causing a temporary discontinuance of the use of the mill did not 
constitute a breach of the condition, or render the mill “vacant 
and unoccupied” within the meaning of the policy. At page 120 
of 72 N. Y., the court said: “The description in the policy shows 
that the defendant knew that the mill was operated by water 
power, and as it was a sawmill the insurer must be presumed to 
have known that sawmills are or may be used as well for custom 
work as for sawing the logs of the owner, and, as machinery was 
used for the operation of the mill, the fact that it was liable to 
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break down and need repairs, must also have been within the 
contemplation of the parties when the policy was issued. The 
interruptions of the business and the discontinuance of the active 
use of the sawmill by reason of low water, diminished custom, or 
derangement of the machinery, if held to be a violation of the 
condition, and to create a vacancy and non-occupation of the 
building within the true meaning of the condition, would greatly 
impair the value of the contract as a contract of indemnity, and 
the result would be that the contract would be deemed forfeited 
by the happening of events which might reasonably have been 
anticipated, and which were among the common incidents of 
the business carried on, on the insured premises.” In Bellevue 
R. M. Co. vs. London & L, F. Ins. Co., supra, the clause in the 
policy was identical with those in the policies before us. The 
mill ceased to be operated because the millrace froze up in the 
winter, as it had for several years prior to the writing of the policy, 
which fact was known to the agent of the company before issuing 
the policy. It was held that the period of non-operation was 
incident to the use of the mill and taken into consideration by 
the insurance company when it issued the policy. In American 
F. Ins. Co. vs. Brighton C. M. Co. (125 IIl., 131) the policy con- 
tained a clause providing that, if the subject of insurance be a 
manufacturing establishment and ceased to be operated without 
agreement indorsed upon the policy, the insurance should cease. 
The property covered was a cotton mill building and the plant 
necessary to run it. Operations were suspended so far as run- 
ning the mill was concerned for about eight days before the fire 
because of difficulty in securing the proper quality of cotton. 
It was claimed that such suspension of operation was a ceasing 
to operate within the clause of the policy, and avoided the insur- 
ance, but it was held that there was no cessation of operation 
within the meaning of the policy, but simply a temporary sus- 
pension of business. In City P. & S. M. Co. vs. Merchants’ M. 
& C. F. Ins. Co. (72 Mich., 654) the policy provided that, if the 
mill should cease to be operated, unless shut down for repairs, 
without a notice to or consent of the company, the policy should 
become void. The mill was a shingle mill and was operated in 
connection with a planing mill. The shingle mill had not been 
operated from July 29 to September 10, 1886, at which latter 
date it was burned. The mill was not operated because the stock 
of logs had been exhausted, and a new supply was expected from 
day to day, but their delivery was delayed on account of a low 
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stage of water. It was held that the ceasing to operate was a 
mere temporary suspension, and that such suspension could not 
be regarded as a “ceasing to operate” within the meaning of the 
policy. In Poss vs. Western A. Co. (75 Tenn., 704) the factory 
shut down by reason of an epidemic of yellow fever, and was not 
in operation at the time of the fire. It was claimed that there 
was a ceasing to operate which rendered the policy void. It was 
held that the clause in the policy referred to a permanent and 
not a temporary cessation of operation of the establishment, and 
that such failure to operate occasioned by the epidemic was not 
a permanent cessation of operations, and therefore did not avoid 
the policy. Referring to this clause the court said: “It could 
never have been intended to apply to a ceasing to operate occa- 
sioned by the usual incidents to the business, among which would 
be the impossibility of procuring operatives temporarily for any 
cause.” The doctrine of the foregoing cases is in harmony with 
the rule laid down by this court in May vs. Buckeye M. Ins. Co., 
25 Wis., 291. 

We shall not extend this opinion by a review of the numerous 
cases cited to our attention by counsel for defendants, but may 
say in passing that they have received careful attention. Many 
of them rest upon the doctrine that evidence of parol agreements 
at or prior to the time of issuing the policy or evidence of 
waiver of conditions as to future conduct respecting the subject- 
matter of the insurance contrary to the provisions of the policy 
is not admissible. Other cases cited recognize the distinction 
between agreements respecting waiver of conditions as to future 
conduct and knowledge of existing conditions respecting the 
property insured. In Sowers vs. Mutual F. Ins. Co. (113 Iowa, 
553) the court said: “While an insurance company may be 
bound by knowledge of its soliciting agent regarding past or 
present conditions, such an agent has no power to waive future 
conditions.” In Stone vs. Howard Ins. Co. (153 Mass., 475), at 
page 480, the court said: ‘Where an existing fact is at variance 
with a clause of an insurance policy, and is known by the com- 
pany to be so, there may be an implication that the clause is not 
insisted on: Newmarket Savings Bank vs. Royal Ins. Co., 150 
Mass.,'374. But a clause which makes express provision for the 
future cannot be thus done away with.” In McNierney vs. Agri- 
cultural Ins. Co. (48 Hun, at page 243) the court said: “It is 
now well settled that knowledge of an existing fact that would 
avoid the policy from its date will estop an insurer from insist- 
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ing upon such fact as a breach of a warranty: Van Schoick vs. 
Niagara Ins. Co., 68 N. Y., 434; Woodruff vs. Imperial Ins. Co., 
83 N. Y., 135; Short vs. Home Ins. Co., go N. Y., 16.” The 
point was considered by this court in Welch vs. Fire Ass’n (120 
Wis., 461), where it is said: “In Roberts vs. Continental Ins. 
Co. (41 Wis., 321), after citing a long line of decisions in this 
court, it was said, in effect, that if, when the agent of an insur- 
ance company delivers a policy of insurance, he has knowledge 
of the facts as regards the subject of the insurance inconsistent 
with the terms of the policy the assurer, by accepting the pre- 
mium, is estopped from declaring the policy void because the 
terms thereof were not so changed in writing as to conform to 
the facts”, and citing a long line of decisions to that effect. The 
fact that the mill could not be operated in severe winter weather 
on account of lack of power was an existing fact and known to 
the companies at the time of issuing the policies. The provision, 
therefore, respecting non-operation had no reference to tempo- 
rary cessation of operation occasioned by lack of power. 

2. The defense that no watchman was kept in the mill turns 
upon whether the application to the defendant Ohio company was 
admussible and binding upon the plaintiff. None of the policies 
refer to this application or require the keeping of a watchman, so, 
unless the application is a part of the contract, there was no re- 
quirement for a watchman, and hence no violation of the policy 
for failure to keep one in the mill. The application was ad- 
dressed to the Ohio company and made no reference to the other 
companies or the Janesville agency. It called for $4,000 insur- 
ance in the Ohio company for five years, and contained the fol- 
lowing provision: “And the applicant hereinbefore named, by 
accepting this policy bearing even number and date herewith, 
becomes a member of this company and agrees to pay it the 
premium annually during the life of this policy, and in addition 
thereto, such sum or sums, in no event to exceed in the aggre- 
gate five times the amount of said annual premium, at such time 
or times, in such manner and by such installments as the di- 
rectors of said company shall assess or order, pursuant to its 
charter and by-laws and the laws of the state of Ohio. And war- 
rants the answers to the above questions to be full, true and ma- 
terial to the risk and shall be continuing warranties during the 
life of said policy; and this application is made the basis upon 
which said policy is issued and becomes a part of same.” The 
application was excluded by the court below, and the ruling in 
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that regard is complained of. It is claimed that the application 
was admissible as to the Ohio company because it was a “mu- 
tual company in cities and villages” within the meaning of sec- 
tion 1945a, Rev. St., 1898. This statute provides :— 


All fire insurance corporations, except town insurance cor- 
porations, millers’ and manufacturers’ mutual companies in 
cities and villages, druggists’ mutual companies, church insur- 
ance corporations and retail lumber dealers’ insurance asso- 
ciations shall upon the issue or renewal of any policy, attach to 
such policy or indorse thereon a true copy of any application 
or representations of the assured which by the terms of such 
policy are made a part thereof or of the contract of insurance 
or referred to therein, or which may in any manner affect the 
validity of such policy. The omission so to do shall not render 
the policy invalid, but if any corporation neglect to comply 
with the requirements of this section it shall forever be pre- 
cluded from pleading, alleging or proving such application or 
representations, or any part thereof, or the falsity thereof or 
any part thereof in any action upon such policy; and the 
plaintiff in any such action shall not be required in order to 
recover either to plead or prove such applicaton or represen- 
tations, but may do so at his option. 


It is claimed by counsel for the Ohio company that “mutual 
companies in cities and villages” within the meaning of this stat- 
ute includes the defendant Ohio company organized under the 
laws of Ohio, and hence that it could prove the application and 
the falsity thereof, although not attached to the policy or re- 
ferred to therein. A careful examination of the statutes respect- 
ing mutual fire insurance companies in this state and the history 
of such legislation convinces us that sections 1941-1 to 1941-13, 
respecting “mutual companies in cities and villages”, have ref- 
erence to companies organized under the laws of this state only, 
and that “mutual companies in cities and villages” mentioned in 
section 1945a refer to such companies organized under the laws 
of this state. These several mutual fire insurance companies ex- 
cepted from the operation of section 1945a, “town insurance 
corporations, millers’ and manufacturers’ mutual companies in 
cities and villages, druggists’ mutual companies, church insur- 
ance corporations and retail lumber dealers’ insurance associa- 
tions” manifestly have reference to local companies and associa- 
tions within the limits of the state, and authorized to organize 
under the laws of the state for mutual protection. Their powers 
are defined by statute. They are obviously intended to provide 
for classes of persons having, by reason of location, occupation, 
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or association, a mutual interest in fire protection. Section 
1941-1, Rev. St., 1898, provides, in effect, that any number of 
persons, not less than twenty-five, residing in any city or cities, 
village or villages in the same county, who shall own collectively 
insurable property of not less than $25,000, which they desire to 
have insured, may form themselves into a corporation for mutual 
insurance by complying with the conditions named, which in- 
clude the signing of articles of organization, reciting that they 
are residents of a certain city or cities, or villages in some county, 
in the state of Wisconsin; and section 1941-5 provides, substan- 
tially, that no such corporation shall insure any property out of 
the city or village in which it is located, unless a resolution be 
adopted by a majority of the members authorizing the directors 
to insure property in other villages and cities than that in which 
the corporation is located, and in cities and villages of counties 
adjoining such county. It is plain that these mutual companies 
in cities and villages, restricted in their scope and powers as they 
are, were intended by the Legislature to apply to mutual com- 
panies organized in cities and villages in this state, and have no 
reference to foreign mutual fire insurance companies. There is 
nothing in the statute to indicate that it was the intention of the 
Legislature that sections 1941-1 to 1941-13 should apply to cor- 
porations organized outside of the limits of the state of Wiscon- 
sin, and hence we must presume that these statutes have no op- 
eration beyond the territorial limits of the state and apply only 
to persons and things in this state: 23 Am. & Eng. Ency. of 
Law (ist Ed.), bottom of page 346; Butterfield vs. Ogborn, 1 
Disney (Ohio), 550; Story on Conflict of Laws, §§ 18, 19, 20; 
Chappell vs. Purday, 14 M. & W., 303. In Farnum vs. Black- 
stone Canal (1 Sumner, 46) Story, J., says: “Every Legisla- 
ture, however broad may be its enactments, is supposed to con- 
fine them to cases or persons within the reach of its sovereignty.” 

Respecting the Janesville companies organized under the laws 
of this state, the application was not made to them. They can- 
not be said to be parties in any sense to the application made 
exclusively to the Ohio company, and therefore it was properly 
excluded as to them. The policies issued by the Janesville com- 
panies were for $1,000 each, for the term of one year. They in 
no way referred to the application, which was made to the Ohio 
company for $4,000 insurance for five years. It cannot be said 
that the Janesville policies were issued upon the application to 
the Ohio company or that such application was an application to 








1907.] Aitna Life Ins. Co. vs. Tremblay et al. 128: 


the Janesville companies. The plaintiff Waukau Milling Come: 
pany, therefore, did not contract with the Janesville companies! 
that it would keep a watchman in the mill: Vilas vs. New: ae 
C. Ins. Co., 72 N. Y., 500. 

We, therefore, hold that there was no proof that the- plaintiff: 
Waukau Milling Company agreed to keep a watchman in the: 
premises, and that there was no breach of the provision in the 
policies respecting cessation of operation. It follows, therefore. 


that the judgment of the court below must -‘be affirmed. bs we fe 
The judgment is affirmed. ; fy ayy 
a 1s 


SUPREME JUDICIAL COURT OF MAINE. 


ZZETNA LIFE INS. CO. 
vs, 
TREMBLAY et AL.* 


A judgment for the plaintiff in an action at law concludes the defendatit,’ 
not only as to defenses actually made, but also as to defenses which. 
could have been made, but were not. 


The court cannot afterward afford relief in equity against a judgment ‘at 
law because of matter which was a defense to the action and could 
have been interposed therein. 6,84 


By Rev. St., c. 84, § 17, equitable as well as strict legal ditianien may be 
pleaded in an action at law. Hence, if equitable defenses are not so’ 
pleaded they cannot afterward be inv ‘oked as cause for relief in equity. 
against the judgment. 

A life insurance company, by paying the full amount of the policy of life 
insurance to one holding an assignment of the policy as security only, 
is thereby subrogated to all the rights of such assignee upon the 
insurance money as against any claim therefor by a subsequent 
assignee of the policy, and is entitled to have the amount due the first 
assignee under his assignment deducted from the claim of the second 
assignee. Such right by subrogation exists without any formal as- 
signment of his claims by the first assignee to the insurance company: 


Such right by subrogation is at least equitable matter of defense to an 
action at law upon the policy by the second assignee and under the 
statute (if not at common law), it can, and hence should, be inter- 
posed in such action. It is not ground for subsequent relief in equity 
against the judgment. 


Report from Supreme Judicial Court, Androscoggin County; 
in Equity. Bill by the AZtna Life Insurance Company against 
Patrick F. Tremblay and others. ~ 5 

After the hearing in the court of the first instance, hein 
was “reported to the Jaw court upon bill, answer, demurrers, and 
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proof, the law court to render such judgment, upon so much of 
the evidence as is legally admissible and competent, as the rights 
of the parties require”. 

The attention of the profession is especially called to the rules 
laid down in the first three paragraphs of the headnotes, and also 
in the opinion, in relation to the necessity of pleading equitable 
defenses in actions at law. The point in this case is that the 
plaintiff in a former action at law against it did not interpose an 
alleged equitable defense which it had, and, not having inter- 
posed such defense, it cannot now maintain its bill in equity, 
founded on the same facts as in the action at law, but is concluded 
by the judgment in the action at law. 


RALPH W. Crocker’, for Plaintiff. 
OAKES, PULSIFER & LUDDEN, for Defendants. 


Emery, J. 

The material facts are these: The plaintiff company, through 
its Canadian branch, issued a policy of life insurance for $2,000 
to Jean O. Tremblay, then of Quebec Province, payable to his 
wife Arthemise, or, in the event of her prior death, to his own 
representatives. In 1801 Tremblay, with his wife’s consent, as- 
signed the policy to Mr. Cloutier of Quebec as security for ad- 
vances made and to be made by Cloutier for Tremblay. The 
policy was delivered to Cloutier with the assignment and re- 
tained by him till after TTremblay’s death at Quebec, January 24, 
1901, during which time Cloutier, at the request of Tremblay 
and his wife, paid the annual premiums on the policy. A few 
days previous to his death, Tremblay and his wife had assigned 
all their interest in the policy to their son, Patrick F. Tremblay 
of Lewiston, Me. (one of the defendants in this suit) subject to 
Cloutier’s rights under his prior assignment. Upon the death 
of the insured, Mr. Cloutier and Mr. Patrick F. Tremblay each 
claimed the whole insurance money, Patrick insisting that little, 
if anything, was due Cloutier under the assignment to him. The 
company thereupon, on April 9, 1901, paid into the provincial 
treasury of Quebec, under a law of that province, the amount 
due on the policy, $1,959.49. On the 22d of the same April, 
Cloutier began proceedings in the Superior Court of Quebec to 
establish his claim to the insurance money thus deposited, and 
on June 8th, following, obtained a judgment for the whole 
amount. The provincial treasurer thereupon paid over the en- 
tire sum to Cloutier, June 25, 1901. 
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Patrick F. Tremblay, however, on May 22, 1go1, began in the 
Supreme Judicial Court of this state for Androscoggin County an 
action at law against the insurance company to recover the 
amount of the insurance policy under the assignment to him. 
This action came on for trial at the January term, 1902, when it 
was reported to the law court upon the evidence without any 
stipulation as to pleadings, that court to render such judgment 
as the rights of the parties required. The law court, in June, 
1903, rendered judgment against the company for the full amount 
of the policy, $1,959.49 and interest. See 97 Me., 547, 55 Atl., 
509, 94 Am. St. Rep., 521. The company thereupon procured 
from Cloutier a formal assignment of his claim upon the insur- 
ance money, and then brought this bill in equity against Patrick 
F. Tremblay, the plaintiff in that action at law, for the ascertain- 
ment of the amount due Cloutier out of the fund, and for the 
deduction of that amount from the.judgment. 

Patrick F. Tremblay, the plaintiff in that action and the de- 
fendant in this suit, contends that all the facts necessary to sus- 
tain this bill were available to the company in defense of the 
action at law, and hence that the rights of the parties on those 
facts were adjudicated in that action and cannot be litigated again 
in this suit. 

If the material facts now alleged were matters of defense to 
the action at law, and could have been interposed in defense in 
that action, this bill cannot be sustained. It is common learning 
that the judgment in an action at law is conclusive as to defenses 
actually made, and also as to defenses which might have been 
made but were not. In Milliken vs. Dockray (80 Me., 82, 13 Atl., 
127) it was expressly decided that “a defense which may be inter- 
posed in an action at law cannot be invoked as a cause for relief 
in equity”. The only question, therefore, upon this contention 
of the plaintiff, is whether the material facts now brought for- 
ward show any right in the insurance company against Patrick 
F. Tremblay or the insurance money which was not a matter of 
defense to his action or could not have been interposed in de- 
fense to that action. 

The evidence does not disclose any new right in the company 
arising since the judgment, or even since the trial of the action 
at law. True, the formal assignment by Mr. Cloutier to the com- 
pany of all his claim upon the insurance money was made after 
that judgment, but that assignment did not create any new right 
in the company. The right of the company to enforce for its 
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own benefit the claim of Cloutier upon the insurance money (if 
valid) came into being as early as June 25, 1901, when the 
treasurer of Quebec paid the insurance money to Cloutier in pur- 
suance of the order of the Quebec court, and- long before the 
trial of the action at law in this state. The company then became 
subrogated to the right of Cloutier to any part of the insurance 
money, and could then interpose that right against any claim or 
action by Patrick F. Tremblay or any one else for that money. 
The later formal assignment from Cloutier added nothing to 
that right of the company. 

It should be borne in mind here that this equity suit is to have 
the claim of Cloutier upon the insurance money adjudicated and 
the amount thus adjudicated deducted from the judgment against 
the company in the action at law. The question, therefore, is 
narrowed to this: Was the claim of the company thus acquired 
from Cloutier by subrogation a matter of defense to the action at 
law, and could it have been interposed in defense in that action? 

The Cloutier claim was clearly a matter of defense. It was not 
a separate, independent claim against Patrick F. Tremblay, 
which the company could file in set-off in Tremblay’s action, or 
bring a separate action upon as it might elect. The claim was 
only upon the insurance money, and, as against Tremblay, could 
only be used to reduce his claim upon that money. It could not 
be enforced against Tremblay personally. 

It is also clear, we think, that the Cloutier claim could have 
been effectually interposed in defense of the action at law. What- 
ever might have been the difficulty, if any, at common law, we 
see none under our statute. By Rev. St., c. 84, § 17, “any defend- 
ant may plead in defense to any action at law in the Supreme 
Judicial Court any matter which would be ground of relief in 
equity and shall receive such relief as he would be entitled to 
receive in equity against the claims of the plaintiff’. This 
language is clearly broad enough to include the Cloutier claim, 
Nor was there any difficulty in pleading the matter, for under the 
same statute it could have been “pleaded in the form of a brief 
statement under the general issue”. See Miller vs. Packing Co., 
88 Me., 605. Further, the action at law was reported upon the 
evidence without any limitation of the court to the pleadings, 
and hence the law court could have given effect to any matter of 
defense disclosed by the evidence, even if not pleaded. 

It is suggested that the desired relief was not the company’ s 
right in the action at law, but was rather a matter of grace; that 
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to have obtained the relief would have required a transformation 
of the action at law into a suit in equity, as provided by statute; 
and that the court had the power to refuse to order such trans- 
formation. No such transformation was necessary. There was 
no difficulty in affording the desired relief in the action at law. 
The question of the validity and amount of the Cloutier claim 
could have been determined in that action, with or without the 
assistance of an auditor or jury, as fully and accurately as in an 
equity suit. It was the right of the company to have that ques- 
tion determined in that action, 

The company urges that the relief now asked for is solely of an 
equitable nature, and has long been recognized as peculiarly for 
equity courts to grant through equity suits, and it invokes the doc- 
trine that the power and duty of the court to afford relief by de- 
crees in equity are not affected by legislation enabling the court 
to afford such relief in actions at law. True, the statute does not 
in the least abridge or limit the equity powers of the court, but 
it does provide how and when those powers may be exercised. 
It commands the court to afford equitable relief to a defendant 
when asked for in an action at law as a defense to that action, 
when, as in this case, the relief can be thus afforded. 

The statute makes the grounds for such relief available as mat- 
ters of right in defense in an action at law. It thus became the 
duty of the defendant in such action to present in that action all 
the defenses he can and desires to make, whether legal or equi- 
table in their nature. 1t follows that a defendant cannot now 
withhold an available defense, even though equitable in its na- 
ture, in the trial of an action at law, and after judgment against 
him bring forward that defense in a new suit, and require the 
court to give it effect by amending or modifying its former judg- 
ment. We think one purpose of the statute was, not only to re- 
move the necessity of, but to prevent, such procedure. 

If, as is suggested, the Cloutier claim was before the court in 
the action at law, but was not considered, or, if considered, was 
erroneously disallowed, or if for any reason justice was not done 
in the action at law through accident, mistake or misfortune, 
and a further hearing would be just and equitable, the company’s 
remedy is by a petition for a review of that action, not by a new 
original suit alleging matters that were or could have been in- 
terposed in defense of the first suit. 

Bill dismissed, with one bill of costs for defendants. 
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UNITED STATES CIRCUIT COURT. 


N. D. Iowa, CEDAR RAPIDS DIVISION. 





AMERICAN CEREAL CO. 
v8. 


WESTERN ASSUR. CO.* 


The petition alleged that the policy was made and delivered by the com- 
pany to the plaintiff mortgagee, who paid the premium; that it pro- 
vided that loss was payable to mortgagee as interest might appear, 
and that notice and proofs of loss were furnished by plaintiff. 


Held, That the question as to who was the insured must be determined 
from the policy, and that the statement therein that it insured the 
I. Company, loss payable to plaintiff, made the I. Company the in- 
sured. 


Held, That a statutory provision that only the insured need give written 
notice of loss supersedes the policy provision regarding such proofs, 
and the giving of such notice is a condition precedent to recovery. 


A mere allegation that the insured owner refused to furnish the proofs, 
and that they are therefore made by plaintiff mortgagee is not, of 
itself, sufficient excuse for the refusal on the part of the insured. 


The petition was therefore bad on demurrer. 
On Demurrer to Petition. 


DAWLEY HuBBARD & WHEELER, for Plaintiff. 
CaRR, HEwiTtT, PARKER & WRIGHT and Grimm, TREWIN & 
Morrir, for Defendant. 


REED, D. J. 

The petition alleges that October 22, 1904, the defendant, 
through its Cedar Rapids agent, at the solicitation of the plain- 
tiff, made and delivered to plaintiff its policy of insurance agree- 
ing to insure the Jnman Manufacturing Company and plaintift 
against loss or damage by fire to the amount of $2,500, for one 
year from October 23, 1904. That plaintiff paid for said insur- 
ance, and the policy provides: “Loss, if any, pavable to the 
American Cereal Company as their interest may appear.” ‘That 
at the time of making said contract of insurance the plaintiff had 
an insurable interest in the property covered by said policy, and 
continued to have until said property was destroyed by fire, as 
hereinafter stated. That on March 7, 1905, while said property 
was so insured, the same was destroyed by fire. That plaintiff 
made and gave to defendant notice in writing of said loss, and on 
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April 15, 1905, furnished to defendant proofs thereof under oath 
as required by said policy and the law of lowa, copies of which 
said notice and proofs are annexed to the petition as parts there- 
of. A copy of the policy is also attached to the petition, the 
material parts of which are as follows :— 

Western Assurance Company, in consideration of the stipu- 
lations herein named and of fifty dollars premium, does insure 
the Inman Manufacturing Company for the term of one year 
from the 23d day of October, 1904, * * * against all direct 
loss or damage by fire * * * to an amount not exceeding 
twenty-five hundred dollars, to the following described prop- 
erty while located and contained as described herein; to wit: 
Inman Manufacturing Company, $2,500, on all fixed and mov- 
able machinery and machines with their spare parts, attach- 
ments and connections * * * while stored in the brick and 
frame iron-clad metal roof building of the American Cereal 
Company known as “Elevator D” and situated on block 21, 
Cedar Rapids, lowa. * * * Other insurance concurrent 
herewith permitted. * * * Loss, if any, payable to the 
American Cereal Company as their interest may appear. 

Attached to and made a part of policy No. 184,134 of the 
Western Assurance Company. 

Dated October 22, 1904. 

[ Signed] Henry B. Soutter, Agent. 


The defendant demurs to the petition upon the grounds: (1) 
That it is not alleged that the proofs of loss were made by the 
insured, the Inman Manufacturing Company; and (2) that the 
Inman Manufacturing Company is a necessary party to the suit. 

The first ground of the demurrer is the only one urged in 
argument, and the only one that need be considered, and it pre- 
sents for determination the question: Who is the “insured” 
under the allegations of the petition and the terms of the policy ? 
That a bailee, mortgagee or other lienholder upon property has 
an insurable interest therein is not open to dispute. There was 
no written application for the insurance in question, and the policy 
does not show who obtained or paid for the same, but the peti- 
tion alleges, and the demurrer admits, that plaintiff had an in- 
surable interest in the property; that defendant, at plaintiff’s 
request, and on payment by it therefor, made and delivered to 
plaintiff the policy in question. The petition also alleges that 
the policy insures the plaintiff as well as the Inman Manufactur- 
ing Company. This, however, is but a legal conclusion, and 
the question as to who is the insured must be determined from 
the contract of insurance. That contract in unmistakable terms 
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:jmsures the Inman Manufacturing Company only, and the loss, 
.if.any, under the the policy, would be the loss of that. company 
and: not of the. plaintiff, though the defendant agrees to pay to 
plaintiff the amount of such loss as its interest may appear. This 
seems to be directly so held in Snell vs. Ins. Co. (98 U. S., 85-88), 
and by Mr. Justice Miller in Williams vs. Ins. Co, (C. C.), 24 
-Fed., 625. See, also, Thompson vs. Phenix Ins. Co., 136 U. S., 
‘287; Bailey vs. Ins. Co. (C. C.), 13 Fed., 250; Abraham vs. Ins. 
‘Co. (C. C.), 40 Fed., 723; Fink vs. Queen Ins. Co. (C. C.), 24 
Fed., 318; Esch vs. Home Ins. Co., 78 lowa, 340; Longhurst 
vs. Ins. Co., 19 lowa, 364; Ayres vs. Ins. Co., 17 Iowa, 176-191. 
In Ins. Co. vs. Chase (5 Wall., 509) the policy insured Wm. 
Chase, who was one of the trustees and a creditor of the society 
“that owned the property insured, and he obtained and paid for 
the insurance taking the same in his own name, with a provision 
that the loss, if any, is payable to Grenville M. Chase who was a 
creditor of William Chase. Neither the interest of William 
Chase nor of Grenville M. Chase was shown by the policy. It 
was held that Grenville M. Chase might properly sue to recover 
for the loss, and that oral evidence was properly admissible to 
show the interest of William Chase in the property: California 
Ins. Co. vs. Union Compress Co. (133 U. S., 387), and Home Ins. 
‘Co. vs. Baltimore Warehouse Co. (93 U. S., 527-542) are to the 
same effect; the contract in each case being in the name of the 
plaintiff, who obtained and paid for the insurance: Traders’ Ins. 
Co. vs. Pacaud (150 Ill., 245); Hathaway vs. Orient Ins. Co. (134 
N. Y., 409), and Liverpool, etc., Ins, Co. vs. Davis (56 Neb., 684), 
relied upon by plaintiff, hold that the person to whom the loss 
is payable is the proper party to sue to recover for the loss. But 
in neither of these cases was the question raised as to who should 
furnish the proofs of loss. True, they speak of the person to 
whom the loss is made payable as being the insured, though an- 
other is named as such in the policy. But this is said with ref- 
erence to the right of such party to sue for and recover the loss, 
and in this respect they are in harmony with Ins. Co. vs. Chase, 
above. If it be said that they hold that the party to whom the 
loss is payable is the insured, when another is named as such in 
the policy, they are not in accord with Snell vs. Ins. Co. (98 U. S., 
85) and other cases above cited, and must yield in this court to 
the rule announced in that case. 
Section 1742a, Code Supp. Iowa, 1902, provides, in substance, 
that in furnishing proofs of loss under any contract of insurance 











1907. ] American Cereal Co. vs. Western Assur. Co. 137 


for damage to or loss of personal property, it shall only be 
necessary for the assured to give notice in writing, of of the loss to 
the company issuing such contract of insurance, accompanied by 
an affidavit stating the facts as to how the loss occurred, so, far 
as the same are within his knowledge, and the extent of the loss ; 
any agreement or contract to the contrary notwithstanding. 
This section supersedes the provisions of the policy so far as it 
relates to the proofs of loss: Washburn-H. Coffee Co. vs. Mer- 
chants’ Fire Ins. Co., t10 Iowa, 423. The furnishing of such 
proofs is not a condition of the insurance, but is a condition 
precedent to the right of action to recover for the loss, and un- 
less they are waived by the insurer the action cannot be main- 
tained until they have been furnished: Washburn-H. Co. vs. 
Merchants’ Ins. Co., above; Edgerly vs. Farmers’ Ins. Co., 43 
lowa, 587; Ruthven vs. Ins. Co., 92 Iowa, 316, 60 N. W., 663; 
Ervay vs. Fire Ass'n, 119 Iowa, 304. But the furnishing of the 
proofs, or their waiver by the insurance company, must be al- 
leged in the petition or it is demurable: Von Genechtin vs. Ins. 
Co., 75 Iowa, 544. 

It is alleged in the proofs of loss attached to the petition that 
the Inman Manufacturing Company is the exclusive owner of 
the property insured, subject to a lien thereon in favor of the 
plaintiff, and that said Inman Manufacturing Company neglected 
and refused to furnish the proofs of loss, and plaintiff therefore 
makes the same. No doubt there may be grounds that would be 
a sufficient excuse for the failure of the insured to furnish the 
required proofs of loss: Ayres vs. Ins. Co., 17 Iowa, 176. But 
the mere allegation, without more, that the insured neglects and 
refuses to furnish proofs, cannot be held a sufficient excuse for 
not furnishing them. The petition shows upon its face that the 
proofs were not furnished by the insured named in this policy, 
and there is no allegation that defendant by any act or conduct 
upon its part has waived such proofs. 

The conclusion therefore is that as the petition now stands the 
demurrer must be sustained. The plaintiff may amend its peti- 
tion or stand thereon, as it may elect, within thirty days. 

It is ordered accordingly. 
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COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ INS. CO. oF Missovur! 
vs. 
HENDERSON ELEVATOR CO.* 


The policy provided that it might be cancelled on five days’ notice, and 
the insurer directed the agent who had issued it to cancel. 


Held, That notification by the agent to the insured of the company’s order, 
and promise by the insured to get the policy for that purpose was 
notice of its cancellation within five days thereafter, but if coupled with 
a promise by the agent to let it stand until he could get other insur- 
ance (if the insured did not know that the order was to cancel imme- 
diately), he was entitled to a reasonable extension of the insurance 
until it could be replaced, in the absence of any knowledge of limita- 
tion on the authority of the agent to extend it. 

Appeal from Circuit Court, Henderson County. Action by 
the Henderson Elevator Company against the Citizens’ Insur- 
ance Company of Missouri. From a judgment in favor of plain- 


tiff, defendant appeals. 


Locxrerr & WorsHAM, for Appellant. 
Ciay & Cray, for Appellee. 
Hosson, C. J. 
On October 8, 1903, appellant’s local agent issued to appellee 
a policy of insurance for $1,200 on hay and grain in its ware- 
house at Janesville, Ill. The policy, among other things, con- 
tained this clause :-— 

This policy shall be canceled at any time at the request of 
the insured or by the company by five days’ notice of such 
cancellation. 

On October 16th the company wrote its local agent the fol- 
lowing letter :— 
We are obliged to recall this policy as we are not writing 
hay, or buildings containing the same, under any condition. 
Kindly take’up, and return policy for cancellation immediately. 
The local agent, Cox, received the letter on the 17th, and on 
that day submitted the risk to another company. The risk was 
declined. On the 19th he submitted it to a second company, 
and on the same day he went to Janesville to get the policy he 
had issued for appellant. He there met Gordon, the agent of 
appetice. What Cox says took place between them is as follows: 

“Q. Just tell as near as you can what passed between you and 
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him in respect to the policy on that day? A. I stated to him the 
order from the Citizens’ Insurance Company to cancel, and also 
that we had submitted it to the Northern, and that I had come 
down to get the policy, and he said he couldn’t give it to me be- 
cause it had been sent to the Henderson Company. I went with 
him around the building, and made a diagram of the building, 
and used it afterward with the other insurance companies. He 
asked then if he wasn’t entitled to some time—five days’ notice. 
I said: ‘Yes, I can give you the five days’ notice right now.’ 
‘But’, I said, ‘I have submitted it to the Northern’. ‘Well’, he 
said, ‘I will waive that; that is, I won’t require that; I will 
write to the company and get the policy’. Q. That was in re- 
sponse to your request to deliver to you? A. Yes, sir; I went 
for the policy, and asked him for it.” Gordon says that the con- 
versation between them after the diagram of the building was 
made was as follows: “He says: “The company is dissatisfied 
with this insurance; they are going to cancel it.’ ‘Well’, I spoke 
up, ‘they have a right to cancel it, but the Henderson Elevator 
Company don’t want to be without insurance, and there are 
plenty of companies that will carry it’. Mr. Cox said: ‘We want 
this; we don’t want it to leave our agency, and this policy holds 
good until I send you another policy.’ And then we separated 
on those terms, about; that is my recollection about all that was 
said about the insurance. We may have passed some compli- 
ments after that. Q. Did he say until you got another policy ; 
for how much—was anything said about how much the other 
policy would be? A. It was to be the same amount as the one 
we had, $1,200.” 

The company to which application had been made to take the 
risk declined to take it. Cox then applied to a third company to 
take the risk. This company agreed to take the risk for $600, 
but declined to take it for $1,200. On October 30th a policy for 
$600 in this company was issued, and mailed to appellee. That 
night the property burned. The next morning Gordon brought 
the policy issued by appellant to Cox’s office and deliyered it, 
saying nothing about the fire. He was told that the policy that 
had been sent him was for only $600, and that they were trying 
to place the other $600, but had not been able to do so. He said 
that if it was placed, he would expect them to divide the commis- 
sion with him as before. Gordon says he did not tell them about 
the fire because he thought they were trying to trick him, and 
did not know that the policy sent the day before was for only 
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$600 until after he delivered up the first policy. On this evidence 
the court instructed the jury as follows: ‘“(1) Gentlemen of the 
jury: The court instructs you to find for the plaintiff the sum 
of $1,200, with 6 per cent interest thereon from the 23d day of 
February, 1904, unless you believe from the evidence that prior 
to the time of the fire that destroyed plaintiff's property cov- 
ered by the policy of insurance sued on and mentioned in evi- 
dence, the agent or agents of the defendant canceled said policy 
of insurance and so notified the plaintiff's agent Gordon of its 
cancellation by giving said agent five days’ notice before said 
fire of such cancellation; or if you believe from the evidence that 
defendant’s agent or agents prior to the time said fire occurred 
canceled said policy, and also believe from the evidence that the 
said agent of plaintiff, upon being notified of such cancellation, 
if he were so notified, agreed to or did waive the said five days’ 
notice of cancellation, then in either such event the law is for 
the defendant, and you will so find. (2) Although you may be- 
lieve from the evidence that defendant ordered said policy to be 
taken up for cancellation more than five days before said fire, 
yet if you further believe from the evidence that before it was 
taken up or canceled by defendant or its agent it was agreed 
between plaintiff's agent Gordon and the defendant’s agent Cox 
that said policy of insurance should be and remain in full force 
until defendant’s said agent should obtain for said plaintiff an- 
other policy of insurance on said property so covered for the 
same amount in some other company or companies, and that the 
fire complained of occurred before such other insurance was so 
obtained for plaintiff, then in that event you will find for the 
plaintiff as heretofore indicated; otherwise, you will find for 
the defendant.” 

When the policy was brought in on the 31st an indorsement 
was made upon it as follows: “Canceled by order of the com- 
pany, October 31, 1903.” This notation was made by the book- 
keeper of the local agent, and was read to the jury. The diffi- 
culty with the court’s instructions to the jury is that the jury 
from the phraseology of the instructions were warranted in con- 
cluding that the policy was in force until it was taken up by the 
agent. On the contrary, the company had the right to cancel it 
on five days’ notice. No question arises in the case about the 
return of the premium because both parties agree that what had 
been paid was to be applied to the new insurance when obtained, 
If Cox told Gordon that the company had ordered the policy 
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canceled, and that he had come down to get it, and Gordon said 
he would write and get the policy, it stood canceled within five 
days from that time, and the defendant is not liable. But if Cox 
undertook or agreed with Gordon that the policy should hold 
good until he sent him another policy of the same amount, and 
the fire occurred before such other insurance was obtained, the 
company was liable, unless Gordon knew or was informed that 
Cox had been instructed to cancel the policy immediately. In 
lieu of the instructions given, the court should have instructed 
the jury as above indicated. 

Cox was an agent of the company with power to write insur- 
ance and issue policies. It was within the apparent scope of his 
authority to determine how long the policy should be in force 
in the absence of some restrictions upon his authority, 
and Gordon had a right to deal with him upon the faith 
of his apparent authority, unless he had notice of the re- 
strictions which had beén placed upon him. If Cox had said to 
Gordon that he would have to cancel the policy, but that he 
would give him two weeks to get other insurance, Gordon would 
have had a right to suppose that as he had authority to issue 
policies, he had authority to make such an agreement. The 
agreement that the policy should remain in force until he had 
located the risk in another company was in effect only an agree- 
ment that it should remain in force a reasonable time for this 
purpose. The fact that Cox was to place the risk in some other 
company ¥$ not material. The contract would be essentially the 
same if it had been that the policy should continue until Gordon 
could place the risk in some other company. In placing the risk 
in another company Cox did not act for appellant. The arrange- 
ment would be in legal effect the same if some third person 
had been agreed upon to place the risk in another company, and 
Cox had agreed that the policy which he had issued should re- 
main in force until the new insurance was obtained. Such an 
arrangement would be in effect an agreement not to cancel the 
policy then, but to wait and to give an opportunity for the pro- 
curement of other insurance before thé cancellation would take 
effect. In the absence of some restrictions upon Cox’s authority, 
of which Gordon had notice, such an agreement would be within 
the apparent authority of an agent authorized to make contracts 
of insurance. The company selects its own agents, and when 
third persons deal with them, without notice of restrictions upon 
their authority, the company should be held for the acts of the 
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agent within the scope of his apparent authority. We have ex- 
amined the case of Miller vs. Ins. Co. (54 W. Va., 344), but the 
facts of that case are so different from the facts here, that it 
seems to have little application. 

Judgment reversed, and cause remanded for a new trial. 


COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ INS. CO. or Missouri 
ve. 
HENDERSON ELEVATOR CO.* 


If an agent, upon notification by his company to cancel the policy, imme- 
diately informed the insured of directions to cancel, but agreed to 
continue it until other insurance was procured, the company was 
liable until such insurance was procured, unless the agent of insured 
was informed that immediate cancellation had been ordered, but if so 
informed, or if there was no agreement to continue it, the company 
was not liable. 


Hosson, C. J. 

In lieu of the instructions given, the court, under the evidence, 
should have instructed the jury, that: (1) They should find for 
the plaintiff unless they believed from the evidence that defend- 
ant’s agent, Cox, five days before the fire which destroyed the 
property, notified the plaintiff's agent, Gordon, that the com- 
pany had ordered the policy canceled; and, althougl such no- 
tice was given, still they should find for the plaintiff, if Cox then 
agreed with Gordon that the policy should remain in force until 
he got him another policy for the same amount, and the fire oc- 
curred before such other insurance was obtained, unless Gordon 
then knew that Cox had been ordered by the company to cancel 
the policy immediately. (2) If notice was given that the com- 
pany had ordered the policy canceled, and there was no agree- 
ment by Cox that the policy should continue in force, as set out 
in No. 1, or if Gordon was informed by Cox that he had been 
ordered by the company to cancel the policy immediately, the 
jury should find for the defendant. (3) The letter from the com- 
pany to Cox, read in evidence, was an order to cancel the policy 
immediately. The opinion is extended to this extent, as counsel 
seem to have misapprehended it. 

The petition for rehearing is overruled. 
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SUPREME COURT OF WASHINGTON. 


DAVIS 
v8. 


PIONEER MUT. INS. ASS’N.* 


Where the policy required a statement within sixty days after loss of the 
actual cash value at time of loss, a statement showing the value of the 
building at the time of insurance and a total loss, which was rejected 
by the insurer, was not sufficient compliance, nor was a subsequent 
statement after the expiration of the sixty days, again specifying the 
cost of labor and material in the building. 


A statute providing for the organization of mutual companies and ex- 
empting them from all other insurance laws of the state, exempted 
them from the operation of the valued policy law. 


Held, That a policy provision requiring a sworn statement of the loss 
within sixty days after the fire, unless extended, was reasonable in the 
absence of reasonable cause for delay. 


A provision that no suit should be maintained unless the policy provi- 
sions had been complied with made the provision regarding a sworn 
statement of the loss within sixty days a condition precedent to re- 
covery. 


Appeal from Superior Court, King County. Action by J. A. 
Davis against the Pioneer Mutual Insurance Association. From 
a judgment for defendant, plaintiff appeals. 


J. H. Naytor and CooLtry & Horan, for Appellant. 
H. T. GRANGER, for Respondent. 


HADLEY, J. 

By this action plaintiff seeks to recover upon a fire insurance 
policy. At the close of the testimony submitted by the plaintiff, 
the defendant moved for a non-suit. The motion was granted, 
and judgment was entered dismissing the action. The plaintiff 
has appealed. 

The evidence discloses that appellant is an experienced fire 
insurance agent and solicitor. He has been engaged in that 
business much of the time since 1899, and for about one year was 
engaged in soliciting for the respondent association. He was 
familiar with respondent’s methods of doing business, with its 
forms of written applications for insurance, and with the powers 
of its soliciting agents. He knew that the soliciting agents had 
no authority to issue insurance for any given amount, or to make 
contracts with respect thereto, but that their authority was 
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limited to procuring the written applications which consisted of 
blank forms furnished by respondent to be filled out and signed 
by the applicant. These were sent by the solicitors to the home 
office in Seattle, and, upon the information contained in the ap- 
plications, the respondent issued or refused to issue insurance. 
Appellant had ceased to be a solicitor for respondent prior to 
the time his application was made for this insurance. The insured 
property was the dwelling house of appellant, but it was not 
completed. at'the time the application was made and when the 
policy was issued. The application stated that the value of the 
property insured was $2,300. The policy issued in pursuance of 
the application limited respondent’s liability to an amount not 
exceeding $1,700, and furthermore provided that liability should 
not exceed three-fourths of the actual cash value of the property 
at the time any loss or damage should occur. The building was 
totally destroyed. The policy also provided that within sixty 
days after the fire, unless such time should be extended in writ- 
ing by the association, the insured should render a statement to 
the association signed and ‘sworn to by him, stating, among 
other things, the cash value of the property affected, and the 
amount of loss thereon. The fire occurred January 27, 1904, and 
on February 19th following, appellant prepared, signed and 
swore to a statement which was forwarded to respondent. The 
statement contained, among other things, the following +— 


That said dwelling was built in the year 1903 and three- 
fourths (34) of the estimated cost value of the material and 
labor in the construction of said building, as made and fixed 
by the Pioneer Mutual Insurance Company, was affiant at the 
time insurance was placed thereon, was one thousand seven 
hundred ($1,700) dollars, as shown in said policy No. 9,422, 
and the same was a total loss by reason of said fire. 


No other statement as to the value of the property or the loss 
was contained in the writing. Respondent objected to the above 
as not complying with the terms of the policy, since it did not 
purport to fix any actual value of the property at the time of the 
fire. Considerable correspondence, and a number of conversa- 
tions followed between appellant and the representatives of re- 
spondent, by which appellant was fully apprised of the nature of 
respondent's objection to his purported proof of loss. He in- 
sisted that no proof of value was necessary, and that he was en- 
titled to récover the full amount of $1,700 mentioned in the 
policy, since there was a total loss, notwithstanding the terms of 
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the policy limiting liability to three-fourths of the actual value 
at the time of the fire. He insisted upon his right to recover the 
full amount named in the policy under what is known as the 
“valued policy statute”, but this respondent appears to be ex- 
empted therefrom by section 12, chapter 97, p. 150, of the laws 
of 1903. Appellant persisted in refusing to furnish any additional 
proof of value until the 24th day of May, 1904, when he prepared 
and sent to respondent another statement which contained the 
following :— 
That said dwelling was built in the year 1903, and that the 
cost of the material and labor in said dwelling was the full sum 


of one thousand nine hundred twenty-five & 92/100 ($1,925.92) 
dollars. 


It will be seen from the above that it did not state the value 
at the time of the fire as required by the policy, but refers to the 
cost.at the time the house was built. It also disclosed that in his 
application he had overvalued the property by nearly $400, and 
upon the basis of such overvaluation respondent had issued its 
policy. Appellant admitted in his testimony that when he in- 
serted $2,300 in the application as the value, he had in mind that 
he could not recover more than three-fourths of the value at 
the time of the loss, and that was his reason for inserting said 
amount. The evidence shows that if the actual value had been 
written in the application, the policy would have been written for 
a substantially less sum. It seems conclusive from the evidence 
that the persistent refusal to make proof of the actual value at 
the time of the loss was due to the fear that it would result in re- 
ducing the amount of recovery substantially below the amount 
stated in the policy. This seems to explain the delay, and shows 
that appellant, with his experience as an insurance man, had no 
reasonable excuse for not making the proof called for by his 
policy. He, at no time, made the proof required, and even if his 
last statement should be treated as proof, it was made long after 
the expiration of sixty days from the date of the fire. The provi- 
sion as to time fixed by the policy was a reasonable one, and 
should have been met by appellant, unless he showed circum- 
stances which in reason should have excused the delay. All the 
circumstances show that the delay was due to his willful refusal 
to comply with the policy requirements, and with respondent’s 
demand. The policy provides that no suit shall be maintained 
thereon until the insured has complied with its requirements. 


It therefore became a condition precedent to maintaining the suit 
VoL. XXXVI.—10. 
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that the kind of proof called for should be made, and should be 
made within sixty days unless the time should be extended in 
writing by respondent, which was not done, and was not re- 
quested. Appellant failed in both particulars and he should not 
now be permitted to maintain his suit in plain violation of the 
terms of his policy. A different question might arise if an ordi- 
nary layman, unacquainted with insurance methods and who had 
in some manner been misled by the insurer, were seeking relief. 
We have seen that appellant is not such, and there was no effort 
made to mislead him. He assumed to take his own course with 
full knowledge of what was demanded of him, and should not 
now be heard to complain. 

We think the non-suit was properly granted, and the judgment 
is affirmed. 

Mount, C. J., and Fullerton, Rudkin and Dunbar, JJ., concur. 

Root and Crow, JJ., not sitting. 


SUPREME COURT OF OKLAHOMA. 


GUTHRIE LAUNDRY CO. 
v8. 


NORTHERN ASSUR. CO. or Lonpon.* 


In an action on a policy on a “two-story basement and brick building, 
with metal aan and its additions adjoining and communicating, in- 
cluding foundations, occupied as a steam laundry”, it appeared that a 
steam pipe 24 inches in diameter conveying the power for the engine 
situated in the main building, a partially completed platform and 
overhead arch between the buildings, and a sidewalk along the side, 
were the only connections between the main building and the boiler 
house situated about four feet distant therefrom. Held, That the 
policy included the boiler house. 


Error from District Court, Logan County. Action by the 
Guthrie Laundry Company against the Northern Assurance 
Company of London. Judgment for defendant, and plaintiff 
brings error. 


Hunt & CHAPPELL, for Plaintiff in Error. 
Howarp & Futrton, for Defendant in Error. 


* Decision rendered, Sept. 7, 1906. Syllabus by the Court. 
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PANCOAST, J. 
This was an action brought in the District Court of Logan 
County by the Guthrie Laundry Company against the Northern 
Assurance Company of London, to recover upon a policy of in- 
surance, for loss by fire to property alleged to have been cov- 
ered by such policy at the time of the fire. A stipulation in the 
policy as to the property covered is as follows :— 


One thousand dollars on their two-story basement and brick 
building, with metal roof, and its additions adjoining and com- 


municating, including foundations, occupied as a steam laun- 
dry. * * * 


The laundry was in the process of construction at the time the 
policy was written, also at the time of the fire, and consisted of a 
main building 51x100 feet in size and in the rear of that, about 
four feet distant, a boiler room 22x33 in its dimensions. A 2% 
inch steam pipe ran from the boiler house to an engine in the 
centre of the main building, being the means by which the power 
was transmitted from the boiler to the other machinery employed 
in operating the laundry. The boiler house was joined or con- 
nected with the main building by means of framework of beams 
designated as 2x6’s in the testimony, for an overhead archway, 
and also by a partially completed platform and sidewalk at the 
bottom; it being the intention to roof the archway over with 
brick, and there store material for use in the laundry work. 
The framework was constructed and in position for the platform 
or sidewalk running from the east door of the main building to 
the east door of the boiler house. Each structure had its sepa- 
rate walls, and there was no connection between the two, other 
than the steam pipe, and the framework above mentioned. Lia- 
bility for the loss of the boiler room was denied on the ground 
it was not covered by the clause in the policy, above quoted. At 
the trial, after plaintiff below had rested its case, the assurance 
company demurred to that portion relating to the damage done 
to the boiler house, for the foregoing reason, which demurrer 
was sustained by the court, and the jury were instructed to con- 
fine their deliberations to the evidence of damage done the main 
building. To this the plaintiff below excepted. Verdict was for 
the plaintiff below for $20. From an order overruling motion 
for new trial, the plaintiff in error has appealed. 

The principle question raised in this appeal is whether the 
boiler house was, in view of the evidence, covered by the policy 
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of insurance sued upon. Precedents involving similar questions 
are at hand. In the case of Pettit et al vs. State Ins. Co. (Minn., 
43 N. W., 378) the property described in the policy was 


Grain in St. Anthony elevator building * * * while con- 
tained in the frame, ironclad, metal roof building, occupied 
for the storage and handling of grain, and known as the St. 
Anthony elevator. 


It appeared that the entire property was known as the St. An- 
thony elevator, and consisted of an engine house, with adjacent 
elevator containing all the elevating machinery in the establish- 
ment, and also an addition designated as “Annex A”, in dis- 
tinction from the building first described, which was called the 
“main elevator”, or “main elevator building”. ‘Annex A” and 
the main elevator building were about three hundred feet apart, 
being connected by two galleries supported by trestles, through 
which ran a belt conveying on its surface grain from the main 
elevator building into the “Annex A”. The objection being 
urged that the grain located in “Annex A” was not included in 
the policy, the two being separate and distinct buildings, it was 
“Held, That the grain in Annex A was included in the policy of 
insurance, describing it as being in the elevator * * * and 
the language used describing the elevator ‘as a frame, ironclad, 
metal roof building, occupied for the storage and handling of 
grain’. Held, Equally applicable to the whole or either division 
of the elevator, and that if there is doubt or uncertainty as to 
the meaning of the policy, it must be resolved in favor of the 
assured.” The case of Marsh vs. Concord Mutual Fire Ins. Co. 
(71 N. H., 253), cited in the brief of plaintiff in error, is almost 
parallel to the one at bar. It involved the interpretation of an 
insurance policy written “on frame, metal roof building and alli 
additions thereto adjoining and communicating * * * occu- 
pied by the assured as a pail shop”; and construing this clause 
of the policy, Walker, J.. comments upon the evidence adduced 
at the trial as follows: ‘The plaintiff was a pail manufacturer. 
He owned one large building and two small ones located a few 
feet away. All the buildings were used by him in the prosecution 
of his manufacturing business, and constituted his manufacturing 
plant. Each was a necessary part of the whole, which was ‘occu- 
pied’ by the assured as a pail shop or manufactory. The frame 
mill building was not used independently of the small buildings 
and without the additional buildings it did not constitute the pail 
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shop. In view of the dependent uses of all the buildings in the 
manufacturing of pails, the word ‘additions’ was not an inappro- 
priate designation of the two smaller ones, and for the same rea- 
son the qualifying words, ‘adjoining and communicating’, though 
perhaps unnecessary, were evidently intended to designate such 
additional buildings as were necessary appurtenances to the main 
building in the manufacture of pails. They were adjoining and 
communicating because they were within a few feet of and next 
to the mill building and because their common use in the busi- 
ness made it necessary that some communication or connection 
should exist between them and the mill building. The word 
‘communicating’ alone does not convey a definite meaning. The 
context, purposes and circumstances in view of which it is used 
must be resorted to to determine its significance in a particular 
case. The fact that there was a movable bridge between the 
mill building and the dryhouse, as well as the fact that steam 
pipes made physical connection between all the buildings is evi- 
dence of some weight, though perhaps not alone sufficient, that 
the parties’ intention when the contract was made was as above 
indicated. But any doubt that might remain upon the evidence 
thus far discussed is removed by the consideration that if the dry- 
house and the boiler house are not the adjoining and communi- 
cating additions intended, this language can be given no force 
or significance, for there were no other buildings or additions to 
which it could refer. It is unreasonable to assume, except from 
necessity, that language used by parties in a written contract 
was not intended to express an intelligent idea, or that they em- 
ployed language having no application or reference to the sub- 
ject-matter of the contract.” Again, in the case of Home Mu- 
tual Ins. Co. of Cal. vs. Roe (Wis.), reported in 36 N. W., 594, 
it appeared that the policy covered a planing mill “and additions”, 
and that the shaft from the engine room furnished the motive 
power to the mill, and that the shavings from the mill were car- 
ried by machinery to the engine house; that these were the 
only connections between the two buildings, there being a road- 
way between; yet, in holding that the policy included the engine 
room and engine, the court say: “Here it conclusively appears 
that the engine in the engine room was the only motive power for 
propelling any of the machinery in either of the buildings. The 
engine was used for no other purpose. It is claimed that the 
engine room cannot be construed to mean an ‘addition’ to the 
planing mill building, because it does not join directly upon the 
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same; but, as we have seen, they were both essential to the 
completion of the mill. Thus the two buildings were not only 
connected, but the machinery inseparable, while the whole con- 
tinued to be a planing mill. The words ‘planing mill building’ 
would seem to be broad enough to include the engine room.” 

A case decided by the Supreme Court of Minnesota (Cargill 
et al. vs. Millers’ & Mfrs.’ Mut. Ins. Co. of Minn.) is in point, 
and we quote from the opinion in that case: “One of the ques- 
tions in the case is whether the policy covered a warehouse 
standing near the elevator. The property insured is described 
in the policy as a ‘steam power elevator building, and additions, 
with porches and platforms attached’. The warehouse stood 
within 2% feet of the elevator building, and was of about the 
same size as the elevator. The two were fastened together by 
strips of board, about twenty in number, nailed upon each build- 
ing. The further fact is shown that the only means of entrance 
to the warehouse was by a window which was reached by a lad- 
der, or by cleats nailed on the side of the building. The court 
below considered that the warehouse was covered by the policy. 
We concur in this construction. It was used as a part of the 
elevator, and was so connected with it, that in view especially of 
this use, it must be considered as having been intended by the 
parties to be included in the designation ‘elevator building and 
additions’.” Other authorities to the same effect are: Gross 
et al. vs. Milwaukee Mech. Ins. Co. (Wis.), 66 N. W., 712; Car- 
penter vs. Allemania Fire Ins. Co., 156 Pa., 37; Phoenix Ins. 
Co. vs. Martin (Miss.), 16 So., 417; Hannan vs. Williamsburgh 
City F. Ins. Co., 81 Mich., 556; Mausel vs. Fire.Ass’n of Phila., 
60 N. Y. Supp., 181; Liebenstein vs. Baltic Fire Ins. Co., 45 IL, 
301. The reasoning of the cases cited, to which many more 
might be added, applies aptly to the facts in this case. Counsel 
for defendant in error elaborates with great minuteness his con- 
tention that the words “adjoining and communicating” apply 
only to those structures actually touching or contiguous to the 
building first designated, but from the authorities cited and 
others we have investigated, we are led to the conclusion that 
the adjudicated cases wherein the application of language of 
similar import is determined do not uphold him in such refine- . 
ment of construction. It conclusively appears that the boiler 
house contained the only motive power for propelling any of 
the machinery in either of the buildings, and was an integral part 
of the complete laundry, an essential to its proper conduct and 
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operation, and so associated and connected with it that what we 
conceive to be the true interpretation of the policy cannot fail 
to include the boiler house within the terms thereof, and particu- 
larly within the general description of the property as “occupied 
as a steam laundry”. As before stated, the motive power origi- 
nated in the boiler house; was conveyed therefrom through a 
pipe 2% inches in diameter to an engine stationed in the centre 
of the main building, an archway overhead had been completed 
so far as the framework was concerned ; and a platform and side- 
walk connecting the two portions of the business were in the 
final process of construction. In our opinion, each of the two 
buildings was an inseparable part of the whole, and the two, as 
an entirety, was the subject-matter of the contract, intended to 
be covered by the policy and in the contemplation of the parties 
as the location of the “laundry” therein referred to. The court 
below very properly assumed the responsibility of determining 
the meaning of the policy, but it would seem from the authori- 
ties hereinbefore referred to that the conclusion reached was 
not the correct one. The language of the policy, in our opinion, 
is broad enough to include, not only the main building, but the 
boiler house as well, and ior that reason it was error to sustain 
the demurrer of the assurance company to the evidence relating 
to the destruction or damage of the boiler house in question. 
Properly construed, the language of the clause above set out 
must be held to include the boiler house. 

Having reached the conclusion that error was committed in this 
respect, it is unnecessary to discuss other assignments of error. 
For the reasons given, the judgment of the court below is re- 
versed. 

Burford, C. J., who tried the case below, and Burwell, J., not 
sitting. All the other Justices concurring. 
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COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL CASUALTY CO. ) 
v8. 


WATERS.* \ 


Where the policy provision is not set out in the pleadings a denial that 


proofs of death were timely is a mere conclusion of law. 


Where the policy required proofs of death to be filed within thirty days, 
but did not prescribe forfeiture as a penalty, a failure to comply sim- 
ply prevented recovery until they had been filed. 


Appeal from Circuit Court, Lincoln County. Action by Sarah 
Waters against the Continental Casualty Company. From a 
judgment in favor of plaintiff, defendant appeals. 


J. N. SAUNDERS, for Appellant. 
G. M. Davripson and P. M. McRoBErTs, for Appellee. 


BARKER, J. 

This action was instituted in the Lincoln Circuit Court by 
Sarah Waters to recover of the Continental Casualty Company 
a balance due her as beneficiary under an accident policy on the 
life of her son Waco Waters. The petition sets forth all of the 
necessary allegations for a judgment on the policy for the full 
amount of the insurance due, and then alleges that in November, 
1904, the insurance company sent an agent to her home, who 
falsely and fraudulently represented to her that the policy on her 
son’s life was forfeited and void, and that she could not recover 
anything thereunder, but proposed to her that if she would re~ 
lease the company from all claim under it he would give her 
$300 in cash. She states that she is a widow, old, and entirely 
destitute of education, and with no one to advise her as to her 
rights in the premises; that believing and relying upon the false 
and fraudulent representations of the agent, she accepted his 
proposition, received $300 in cash, and executed and delivered to 
him a release of the company from any further liability under the 
policy. The policy was not filed with the petition, it having been 
surrendered up to the company, but it was alleged that notice 
was given the company of the death of Waco Waters within 
thirty days after his death. We very seriously doubt whether 
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the answer of the company presents any issue of fact whatever ; 
certainly it does not traverse any material allegation of the peti- 
tion. It admits the issuance of the policy, its terms, the allega- 
tion that it was in full force and effect at the time of the death of 
the insured, that all the premiums were fully paid, that the death 
of Waco Waters was caused by a wreck of the engine upon which 
he was fireman, that the amount named in the policy was $1,000, 
and that only $300 of this sum had ever been paid to the bene- 
ficiary. Construing the denials of the answer as favorably to the 
defendant as the language used will bear, while admitting that it 
received notice of the death of the insured within thirty days 
thereafter, it denies that it was liable under the policy unless the 
proof of death was furnished, on the blanks supplied by the com- 
pany, within thirty days.after the death of the insured. 

The allegation of the petition, that within thirty days after 
the death of the insured proof of his death was furnished the com- 
pany, is met by this denial: “Defendant denies that proof of the 
death of said Waco Waters was within thirty days thereafter fur- 
nished to, or received by it, as required under the terms of said 
policy.” The language of the policy is not set out, and the alle- 
gation that the proof was not furnished according to its terms is 
a mere conclusion of the pleader. The answer then recites that 
on the oth day of June, 1904, it furnished to plaintiff (appellee) 
blanks for proving her claim based upon the death of her son, 
and notified her that it required proof of the proceedings at the 
coroner’s inquest; that this was not furnished until the 28th day 
of September, 1904, more than three months after the death of 
the insured. Then follows this allegation: “Defendant says that 
upon the expiration of thirty days from the death of said Waco 
Waters, plaintiff having failed to furnish said proof of said death 
as directed by it and required by said policy of insurance as con- 
ditions precedent to a recovery thereunder, the defendant was 
under said contract and policy of insurance, by the express terms 
thereof, discharged from any and all liability thereunder, and by 
reason thereof, and the defendant then marked the said claim 
under said policy for the loss of life of said Waco Waters, for- 
feited for failure to furnish said proofs, and struck same from 
the list of defendant’s liabilities.” So that the defense which the 
company had, or claimed to have, against its liability under the 
policy is based alone upon the failure of the beneficiary to fur- 
nish the proofs of the death of her son, on the blanks furnished 
by the company, within thirty days after the casualty—a very 
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technical defense it must be admitted, it not being contended 
that the belated proof was in any way unsatisfactory, or that 
there was the slightest ground to suspect fraud or imposition 
upon the company. 

After the answer was filed, it seems that the deposition of A. 
A. Smith, the general agent of the company, which had been 
taken in the interest of the defendant, was filed in the case, and 
with it, as exhibits a copy of the policy, together with the notices 
of the death of the insured and the formal proofs thereof fur- 
nished by the beneficiary. Thereupon the appellee amended her 
petition, in which she alleged that she adopted all of the former 
allegations of her petition, and then specifically alleged that, on 
June 21, 1904, she furnished full proof of the death of Waco 
Waters on blanks supplied by the defendant company, and that 
the proof was on file with the deposition of A. A. Smith, marked 
“Exhibit 9—W. L. B.”, which she referred to and made a part 
of her amended petition. She further stated that on the 28th day 
of September, 1904, she furnished to the defendant company ad- 
ditional proof of the death of Waco Waters, which is also on file 
in the deposition of A. A. Smith, marked “Exhibit 15—W. L. B.”, 
which proofs were received by the defendant company on June 
21, 1904, and September 29, 1904, respectively. The plaintiff 
filed a general demurrer to the answer, and the defendant filed 
a general demurrer to the petition, as amended. The court over- 
ruled the demurrer to the petition as amended, and sustained 
that of the plaintiff to the answer; whereupon, the defendant de- 
clining to plead further, judgment was rendered in favor of the 
beneficiary for the balance due her, $700 of which the company 
complains. The answer presented no valid defense to plaintiff’s 
petition. Every material fact necessary to recover on the policy 
is admitted. The policy was not forfeited by the failure of the 
beneficiary to notify and furnish the company with proof of the 
death within thirty days after that event took place. The fur- 
nishing of the proof was a condition precedent to the right of 
recovery only, but the failure to furnish within the time named 
did not forfeit the policy. The beneficiary could not recover un- 
til she had first furnished the proof of the death; but, having 
done so, if the company failed to pay within the specified time 
thereafter, her cause of action accrued: Kenton Ins. Co. vs. 
Downs, 90 Ky., 236; Phoenix Ins, Co. vs. Coomes, 14 Ky. Law 
Rep., 603; American Central Ins. Co. vs. Heaverin, 35 S. W., 
922, 18 Ky. Law Rep., 190; German Ins. Co. vs. Brown, 16 Ky. 
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Law Rep., 601; Gragg vs. Home Ins. Co. of New York, 28 Ky. 
Law Rep., 988. With no legal defense whatever, to appellee’s 
claim for $1,000, appellant sent its agent to an old, ignorant and 
helpless woman, and obtained from her, for $300 cash, a release 
of her perfectly valid claim against it for $1,000. The allegations 
of fraud in obtaining the release, made in the petition, were 
merely surplusage; there was no consideration for the accept- 
ance by appellee of less than the whole sum due her, and she 
was entitled to a judgment for the balance without reference to 
the release. No compromise of a doubtful claim is pleaded or 
relied on. Appellant stands upon its contention that the policy 
was forfeited because the beneficiary did not furnish the formal 
proofs of the death of her son in the blanks furnished by it to 
her within thirty days after the casualty occurred. We do not 
mean to intimate that such a plea would have availed it in this 
case. In order that there may be a sufficient consideration to 
support a compromise, there must be a doubtful claim with a set- 
tlement made in good faith; if the right of one party is plain, 
there is no legal basis for the acceptance of less than the whole 
sum due: Creutz vs. Heil, etc., 89 Ky., 429. Where the plain- 
tiff shows a valid claim, and the defendant admits the payment 
of less than the whole, it devolves upon him to show some legal 
defense against the payment of the balance. The plaintiff in 
this case was not required to anticipate a plea due from the de- 
fendant; it was therefore not incumbent upon her to attack in 
advance the settlement with appellant. The facts, as she sets 
them out in her petition, show that there was a balance of $700 
due her on the policy. It devolved upon appellant to show some 
valid defense; this, as we have seen, it failed to do. The court 
was right in ignoring the unnecessary allegations of fraud in the 
petition, and the immaterial issues made thereon, and awarding 
judgment for the balance shown to be due appellee on the ad- 
mitted facts. 

But even if, as contended by appellant, the policy could have 
been forfeited for the failure of the beneficiary to file the neces- 
sary proof within thirty days after the death of the insured, the 
demurrer to the petition, as amended, admits that this proof was 
furnished within the required thirty days, and as the defendant 
declined to plead further after its demurrer was overruled, the 
court correctly entered a judgment on the pleadings in favor of 
the plaintiff; so that on either hypothesis the judgment of the 
Circuit Court must be affirmed, and it is so ordered. 
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SUPREME COURT OF MICHIGAN. 


HUNT 
vs. 


U.S. ACC. ASS’N.* 


The term “voluntary exposure to danger” means a realization that an 
accident will in all probability result, and an injury follow from the 
action taken. 


Where an insured under an accident policy was playing at baseball and, 
running upon his base, put his hand and foot upon an adjacent wall 
to stop himself, as he and others had repeatedly done before, break- 
ing his ankle, the jury were authorized to find that it was not a vol- 
untary exposure to danger. 


Error to Circuit Court, Kalamazoo County. Action by Geo. 
W. M. Hunt against the United States Accident Association. 
There was a judgment for defendant, and plaintiff brings error. 


Statement of facts by GRANT, J. 

Plaintiff, thirty-six years of age, was engaged in playing a 
game of indoor baseball in the gymnasium of the Young Men’s 
Christian Association. ‘The floor was smooth and slippery. The 
game is played with a soft ball, about twice the size of an ordi- 
nary ball. Plaintiff was batting and, having struck the ball, ran 
to first base, 20 feet from the home plate. The side wall of the 
gymnasium was between 6 and Io feet beyond the first base. 
The pitcher caught the ball, tossed it at plaintiff, and touched 
him, before he could reach the first base. He ran beyond the 
base, and put out his foot and hand against the wall, which he had 
been in the habit of doing, to stop himself. His ankle was 
broken. He had a policy in the defendant company. In his ap- 
plication plaintiff agreed that the benefits under the policy “shali 
not extend to or cover voluntary or unnecessary exposure to 
danger”. The court directed a verdict for the defendant, holding 
that the accident was the result of an involuntary and unneces- 
sary exposure to danger. He based his direction upon the fol- 
lowing testimony, given by plaintiff upon cross-examination: 
“Q. Now, you were running so hard that you could not stop 
yourself until you ran against the wall; that was the fact, was it? 
A. Well, I would not say as to that. Q. Why didn’t you stop, if 
" % Decision rendered, Dec.3,1906. 
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that was not a fact? A. Oh, I was feeling good. I felt like run- 
ning. Q. Felt like running against the wall? A. Not necessarily. 
Q. Well, you saw the wall, didn’t you? A. Yes. Q. You knew 
you were 35 feet away from it, where you stood? A. Well, sir, 
in that neighborhood, I suppose. Q. You were running so hard 
that you could not stop yourself until you ran into the wall? A. 
Oh, I might, if I had tried. Q. Why didn’t you? A. I don’t know 
why I didn’t. It wasn’t necessary. Q. What’s that? A. I don’t 
know why I didn’t. I didn’t, though. Q. You didn’t think it 
was necessary to stop when you were running, to prevent your 
running against the wall, to prevent yourself running against the 
wall? A. I was not running very hard. Q. Why did you run into 
the wall, if you were not running very hard? A. Oh, that was 
just the way | had of stopping. Q. What? A. That was just the 
way of stopping, was all. Q. The wall stopped you? A. Yes. Q. 
You didn’t stop at all? You didn’t stop yourself at all? You 
ran right into the wall? A. You might put it that way; yes. 
Q. Well, that is the fact, isn’t it? A. I didn’t stop until I struck 
the wall.” 

Argued before Carpenter, C. J., and McAlvay, Grant, Blair 
and Moore, JJ. 


MAVIN J. SCHABERG, for Appellant. 
Tuomas A. E. WEADOCK, for Appellee. 


GRANT, J. (after stating the facts). 

That negligence which would defeat a plaintiff in an action for 
damages on account of the negligence of a defendant finds no 
place as a defense in the law of insurance against accident. Such 
contracts must be shorn of much of their value if ordinary con- 
tributory negligence could be interposed as a defense. Thought- 
less and inconsiderate acts are some of the very things which 
these policies are designed to cover. One might easily ascertain 
whether his gun was loaded before he undertook to clean it. The 
hunter, in going through the brush, or getting over a fence, or 
rowing in his boat, should be careful to handle his gun so as to 
prevent accident. One climbing a ladder should see that the 
rounds were sound and securely fastened. Ordinary prudence 
would require these precautions, but hundreds of accidents hap- 
pen because they are not taken. The term “voluntary exposure 
to danger’ means a realization that an accident will in all prob- 
ability result, and an injury follow, from the action about to be 
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taken. The danger of injury must be obvious. That point has 
been decided in this court in Johnson vs. London Guarantee, 
etc., Co. (115 Mich., 86), where we said: “The term ‘voluntary 
exposure to unnecessary danger’, as used in an accident policy 
exempting the insurer from liability for injuries caused by such 
exposure, means a conscious or intentional exposure, involving 
gross or wanton negligence on the part of the insured.” This is 
the well-established rule: Fidelity, etc., Co. vs. Sittig, 181 IIL, ' 
111; U. S. Mutual Acc. Ass’n vs. Hubbell, 56 Ohio St., 516; 
Rustin vs. Standard Accident, etc., Co., 58 Neb., 792; Fidelity, 
etc., Co., vs. Chambers, 93 Va., 138; Manufacturers’ Acc. Ass’n 
vs. Dorgan, 7 C. C. A., 581; Burkhard vs. Travelers Ins. Co., 
102 Pa., 262; Champlin vs. Railway Passenger Ins. Co., 6 Lans. 
(N. Y.), 71; Follis vs. U. S. Mut. Accident Ass’n, 94 Iowa, 435; 
Schneider vs. Provident Life Ins. Co., 24 Wis., 28. 

Plaintiff did not anticipate injury from doing what he had done 
before, and what others have repeatedly done. There was no 
obvious danger of injury. Granting that he might have stopped, 
we cannot say that there would not have been as much danger 
in trying to stop upon a slippery floor as in running against the 
wall. A jury would be justified in finding that the plaintiff had 
no anticipation of an accident, and did not realize that there was 
any danger. Even if he were careless, and might have avoided 
running against the wall, but in doing so did not realize any 
danger, he was entitled to recover. The learned circuit judge 
was in error in directing a verdict for the defendant. 

Judgment reversed, and new trial ordered. 
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SUPREME COURT OF ARKANSAS. 


QUEEN OF ARKANSAS INS. CO. 





v8. 
COOPER-CRYER CO.* 


The policy provided that it should cease if the note given for premium 
was not paid when due, and that any transfer of the property should 
be indorsed on it. 


Held, That the evidence of the party named on the policy as city solicitor 
that he was the agent for writing insurance, and evidence that he 
wrote the policy, took the note, consented to its extension, collected 
the premiums and consented to a sale of the property, collecting pre- 
miums from the purchaser, was evidence for a jury of his authority 
to waive its provisions. 


Appeal from Circuit Court, Pulaski County. Action by the 
Cooper-Cryer Company against the Queen of Arkansas Insur- 
ance Company. Judgment for plaintiff. Defendant appeals. 


A. W. FiLes and CARMICHAEL, BRooKs & PowERs, for Ap- 
pellant. 

J. H. Harrop, for Appellee. 

Hu, C. J. 

This was an action on a fire insurance policy issued to B. G. 
Shaw, by him alleged to have been transferred to George Shaw, 
and after fire destroyed the property insured, a stock of goods, 
assigned by George Shaw to appellee. After judgment against 
the insurance company it appealed. 

1. The insurance company took a premium note, which was 
past due when the fire occurred, and it contained the usual stipu- 
lation that the insurance should cease if note became overdue. 
Appellee relied upon waivers of various clauses of the policy 
and claimed an extension of the note, and these questions went 
to the jury under proper instructions. It is insisted that the ver- 
dict is without evidence to support it, and that question turns on 
the capacity of the agent, Young, to bind the company by his 
waivers, knowledge or conduct in the several matters in issue. 
There was evidence tending to prove that Young extended time 
of payment of the note until a date beyond the fire; that he per- 
mitted payment of $1 a week to be made upon the note before the 
new due date, and suggested this method of paying it out; that 

senescence aad italia 
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he had knowledge of and consented to B. G. Shaw selling out to 
George Shaw, and accepted payments from George Shaw with 
the knowledge of the transfer of ownership. Thirteen receipts 
were issued by Young for $1 each, and three of these were in- 
dorsed on the note, and all credited on the books of the company, 
and all of these payments were after original due date of the 
note. Young’s name appears on the policy as solicitor. He testi- 
fies that he was city collector for appellant, and its agent for the 
purpose of writing insurance. It was shown that he solicited 
the insurance, wrote the application, delivered the policy, took 
the note, extended the time thereof, collected thirteen payments 
on it after its due date, credited part on note and all on the books 
of the company, and issued receipts therefor. The court sub- 
mitted the question to the jury under this instruction: “It is for 
the jury to say from all the iacts and circumstances in the case 
whether Young was authorized by the company to waive the pro- 
vision requiring indorsement of the transfer of the policy. In 
determining this question, the jury may consider Young’s en- 
tire connection with the transaction.” The court will not dis- 
turb a verdict on this evidence, and under it the company is 
bound for the acts of its agent in consenting to the transfer and 
of the waivers alleged: German Am. Ins. Co. vs. Harper, 75 Ark., 
98; Fidelity Mut. Life Ins. Co. vs. Bussell, 75 Ark., 75; Peo- 
ple’s Fire Ins. Co. vs. Goyne (Ark.), 96 S. W., 365. 

2. The court submitted to the jury, under a correct instruction 
given at instance of appellant, that the policy required a substan- 
tial compliance with its terms by both parties, and a failure to 
keep a set of books as contemplated by the policy would not be 
a substantial compliance, and would avoid the policy. The books 
were submitted to the jury, and Shaw examined fully as to his 
method of keeping them and what they showed. It was for the 
jury to say whether they answered substantially the requirements 
of the iron-safe clause, and there is evidence to sustain the find- 
ing that they did. The change in the rule on that subject by Act 
1899, § 437a (Kirby’s Dig.) has just been recently considered in 
case of Security Mutual Ins. Co. vs. Berry, 98 S. W., 693. 

3. Other questions are presented and have been considered, 
but no matter of moment is raised which is not included in the 
discussion of the foregoing questions. 

Finding no error, judgment affirmed. 


a 
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SUPREME COURT OF ARKANSAS. 


_ 


SECURITY MUT. INS. CO. 
v8. 


BERRY.* 


Where the credit sales were an unimportant part of the business and the 
original book of entry was lost, but they were transcribed and copied 
into another which was preserved, there was a sufficient compliance 
with the iron-safe clause under the Kirby act which makes substantial 
compliance with the conditions of policies sufficient. 


Where the answer to a question in the application regarding a previous 
fire appears not to be false so far as it goes, and no further inquiry is 
made, its incompleteness is waived. 


Appeal from Circuit Court, Ashley County. Action by G. R. 
Berry against the Security Mutual Insurance Company. Judg- 
ment for plaintiff. Defendant appeals. 


MEHAFFEY & ARMISTEAD, for Appellant. 
Pucu & WILrEy and T. M. Hooker, for Appellee. 


Hizez.,.C. J. 
This was an action on a fire insurance policy. Appellant pre- 


sents two matters which it alleges should bar recovery. 

1. It is claimed that the iron-safe clause was not complied 
with, in that the book containing the credit sales was lost in the 
fire. It was shown, however, by appellee that said credit sales 
were a small part of the business, and they were entered on a 
day book (the one lost) and transferred or copied into another 
book, which was preserved and presented for inspection. Ap- 
pellant refers to the doctrine that there must be a strict compli- 
ance with this clause in order for the insured to recover, and cites 
its statement and the authorities to sustain it in 19 Cyc., p. 761, 
and its application in Assur. Co. vs. Altheimer, 58 Ark., 565, and 
Ins. Co. vs. Wilkerson, 53 Ark., 353. nt 

Undoubtedly this was the law in this state until the passage of 
the act of 1899 (Kirby’s Dig., § 4375a), which renders substantial 
compliance with the terms, conditions and warranties in fire in- 
surance policies on personal property sufficient. Counsel, of 
course, admit the statute changes the force of the former deci- 
sions, but contend that “it excuses technical and non-essential 
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details of performance, but it interprets itself as preserving the 
substance”. It cannot be presumed that the former decisions of 
this court and the current of authority held a policy void for non- 
compliance with “technical and non-essential details of perform- 
ance’. Necessarily the act was intended to reach beyond such 
matters, and to establish the rule that a substantial, as contra- 
distinguished from a strict, compliance, answered the justice of 
the requirement. See People’s Fire Ins. Co. vs. Gorham (Ark.), 
95 S. W., 152; Security Mut. Ins. Co. vs. Woodson, 95 S. W., 

31. The court submitted under proper instructions the ques- 
tion of substantial compliance to the jury and the verdict has 
sufficient evidence to support it. 


2. The application contained these questions thus answered :— 


31. Loss. Have you ever suffered loss by fire? When, and, 
if then insured, in what company? Yes. Security Mutual Ins. 
Co. How did it originate? 


It was developed on the trial that a former stock of goods 
of appellee insured in appellant company had been destroyed by 
fire, and also that prior to coming to Arkansas appellee’s resi- 
dence in Delhi, La., had been destroyed by fire. Whether the 
residence was insured in appellant company, or insured at all, 
was not shown. The answers to the fourfold interrogatory 31 
were incomplete, but so far as they went were not false. 

The Supreme Court of the United States said in regard to a 
similar answer: “But where upon the face of the application a 
question appears to be not answered at all, or to be imperfectly 
answered, and the insurers issue a policy without further inquiry, 
they waive the want or imperfection in the answer, and render 
the omission to answer more fully immaterial”—citing many de- 
cisions: Phoenix Life Ins. Co. vs. Raddin, 120 U. S., 183, tgo. 
To the same is Mut. Reserve Fund Life Co. vs. Farmer, 65 Ark., 
581. The application of this said doctrine to these answers, or 
want of answers, prevents the recovery being barred on this 
account. 

Judgment affirmed. 


On Rehearing. 


Appellant calls attention to an inaccuracy in this statement in 
the opinion: “Whether the residence [referring to Mrs. Berry’s 
residence in Delhi, La.] was insured in appellant company, or 
insured at all, was not shown.” Mrs. Berry testified that she 
had forgotten the name of the company in which the house was 
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insured, and that most of the insurance was collected, and this 
evidence was properly abstracted, and the mistake was that of 
the writer of the opinion in summarizing the facts. It makes 
not the slightest difference whether Mrs. Berry collected the 
insurance in Delhi or not, and that fact had not the least weight 
in this case. Whether the company insuring her there was this 
company might have been of some moment, as showing the 
answer was true or not true, when it said former insurance was 
in this company; but the controlling feature in the whole mat- 
ter is that the answer on its face shows it is incomplete. 
The thirty-first interrogatory contains four questions :— 


(1) Have you ever suffered loss by fire? (2) When? (3) If 
then insured, in what company? (4) How did it originate? ~ 


Aiter the third is written “Yes”, and opposite the question is 
name of appellant company. All that is answered is that she 
had suffered loss by fire and had been insured in appellant com- 
pany. When the fire or fires occurred, and how it or they 
originated, is not answered. Counsel say that the question 
whether the answers were complete should have been submitted 
to the jury, and insist that the question should have gone to the 
jury under the sixth instruction requested by appellant. This 
instruction did not submit to the jury whether these answers, 
in the light of the evidence were complete, but sought to have 
the jury find that, if there had been a previous fire, then such a 
fact was a concealment, and vitiated the policy. But the question 
should not have been sent to the jury under any kind of instruc- 
tion; for it was a matter of construction of a writing, a question 
for the court, not the jury. 

Motion denied. 
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SUPREME COURT OF NORTH CAROLINA. 


HAY 
vs. 


PEOPLE’S MUT. BENEV. ASS’N or N. C., ET aL.* 


A by-law of a benevolent society provided that failure to pay an assess- 
ment for thirty days after it was due should terminate membership, 
and a new membership fee should be required to renew the insur- 
ance. 


Held, That in the absence of provisions to the contrary, consent of the 

" society was necessary for reinstatement, and it was not reasonable 

that one in failing health could compel reinstatement by proffering 
unpaid dues three months after they were due. 


Held, That previous occasional acceptances of over due payments could 
not be construed as a course of dealing which waived the terms of 
the contract. 


Appeal from Superior Court, Catawba County. Action by 
Helen Hay against the People’s Mutual Benevolent Association 
of North Carolina and others. From a judgment in favor of 
plaintiff, defendants appeal. 


M. H. Younr and W. C. FrermstTeEr, for Appellants. 
SELF & WHITENER, for Appellee. 


Craze, C. J. 

The jury find that the insured had notice of the yearly assess- 
ment upon his policy due January 23, 1905; that he failed to 
pay it; that his wife, the beneficiary named in the policy and 
plaintiff herein, in the latter part of April or first part of May, 
1905, made inquiry of the secretary and treasurer of the defend- 
ant whether or not any assessments were due on the policy, and 
offered to pay the same if any were due, and to pay such other 
sum as might be necessary for the reinstatement of the policy; 
and that from January 7, 1905, until his death, June 18, 1905, 
the insured was in such broken health as not to be able to at- 
tend to business part of the time. The plaintiff testified that her 
husband had a severe attack in November, 1904, and from then 
on he was in failing health; that about April 1st he began to 
grow more feeble; that the last of March she came to Raleigh, 
whither her husband had come just before Christmas, and found 

% Decision rendered, Dec. 4, 1906. 
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him undble to attend to his business, so she took charge of all 
his mail matters, and the latter part of April or in the first part 
of May wrote the company, as found by the jury, asking if any 
assessments were due and to be permitted to pay anything that 
was due. This offer was not accepted by the company. The de- 
fendant is an assessment insurance company. The by-laws in 
force at the time the policy was issued were put in evidence. 
Section 9 thereof reads as follows :— 

Any member failing to pay his one dollar yearly assessment, 
or one dollar and fifteen cents on every death, within thirty 
days after notice mailed to him, shall be dropped from the 
association, and shall be required to pay a new membership 
fee in order to renew his insurance. 


The insured having failed to pay his yearly assessment of 
January 23d, of which he had notice,-he was dropped by the terms 
of section 9. Did he, or his wife for him (he being, as she says, 
grown too feeble to attend to business), have the absolute right, 
without the consent of the company, to pay that and other un- 
paid dues, ninety days or more thereafter, the last of April or 
first part of May, and reinstate him? We think not. Indeed, the 
terms of section g seem to contemplate, not a reinstatement, but 
a reinsurance—‘‘a new membership fee in order to renew his 
insurance”. If so, a new contract was required, and the com- 
pany did not enter into it. The difference between reinsurance 
and reinstatement is pointed out: Lovick vs. Ins. Co., 110 N. 
C., o& 

But, if it be conceded even that section 9 provides for a rein- 
statement, did the insured have a right to be reinstated after the 
elapse of more than three months after he had forfeited hig 
policy, and when his health had become so impaired that he was 
unable to attend to his business and was practically a dying man 
—dying, indeed, on June 18th? The by-law (section 9) does not 
state the terms upon which a member who has forfeited his policy 
could be reinstated, or reinsured; but certainly it required the as- 
sent of the company, as well as of the defaulting member, unless 
an absolute right on certain specified terms had been stipulated 
for, nor could it be considered reasonable or seasonable that 
one in such a state of health and after such delay should be enti- 
tled to restoration: Lane vs. Ins. Co., 141 N. C.., In 
Lovick vs. Ins. Co. (110 N. C., 93) the policy by its terms gave 
the delinquent the opportunity for reinstatement upon certain 
conditions, which the context showed meant reinstatement by 
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payment of dues within a reasonable time after default. That 
decision, besides, expressly excludes its own application to cases 
where reinsurance, not reinstatement, is stipulated for. It is 
true it is found in this case that prior to 1905 the defendant 
had, on some occasions, accepted payment by the insured of as- 
sessments after the date at which they should have been paid. It 
is not found how often, nor after how long a default, these in- 
dulgences were granted. But these were mere personal favors, 
and cannot be construed into a standing waiver of the terms of 
the contract. They did not constitute a “course of dealing” 
which amounted to an express agreement that premiums need 
not be paid promptly, as in McCraw vs. Ins. Co., 78 N. C., 149. 
That was a fire policy, and there was no impaired health or in- 
creased risk during delay of payment. It is against public policy 
that such casual courtesies, extended to the insured when still 
in good health, should confer a right to demand other indulg- 
ences (Thompson vs. Ins. Co., 104 U. S., 252; Lantz vs. Ins. Co. 
[Pa.], 21 Atl., 80); more especially when, as here, there is un- 
reasonable delay and the health of the insured has become hope- 
lessly impaired. It is always sad when one who has made pay- 
ments on his policy deprives his family of expected protection by 
failure to pay at a critical time. But insurance is a business 
proposition, and no company could survive if the insured could 
default while in good health, but retain a right to pay up when 
impaired health gives warning. It is a warning of which the 
company also has a right to take notice, when asked to waive a 
forfeiture. It is the insured’s own fault when he does not make 
a payment as he contracted. 

Assessment companies being operated upon the plan of re- 
quiring only the actual cost of insurance, there is no reserve 
which, in certain conditions, keeps a policy in force for a limited 
period, in “old line” companies, notwithstanding a failure to 
meet the payment of a premium promptly. Upon the issues 
found, the court should have signed the judgment in favor of the 
defendant, which it tendered. 

Reversed. 
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SUPREME COURT OF SOUTH CAROLINA. 


DOYLE 
v8. 
HILL.* 


Where a note was given for the first premium, and suit was brought 
thereon, evidence on the part of the giver that a false answer in the 
application avoided the policy is inadmissible as a defense where the 
company with knowledge of the false answer insisted on its validity. 


Appeal from Common Pleas Circuit Court of Oconee County. 
Action by W. R. Doyle against J. B. Hill. Judgment for plain- 
tiff. Defendant appeals. 


J. E. Boccs and J. P. Cary, for Appellant. 
R. T. JAynEs, for Respondent. 
JONES, J. 

The defendant gave his promissory note, dated July 16, 1902, 
to W. A. Barton, agent for the Travelers Insurance Company, 
for $116.61, payable December 1, 1902, which on its face was to 
secure payment of premium on policy No. 127,683, due July 21, 
1902. Shortly after the policy was delivered to defendant he 
returned it to the insurance company, stating his objection by 
letter, which gave rise to considerable correspondence, in which 
the company endeavored to meet his objections, insisting on his 
retaining the policy and declining to surrender the note. The 
note was transferred after maturity to plaintiff, who brought this 
action thereon. The defendant, among other things, pleaded 
failure of consideration, and on the trial offered evidence to show 
that the application, which was made a part of the contract of 
insurance, contained the answer “No” to the question whether 
he ever had piles, which was a false statement by the medical 
examiner as to defendant’s true answer, which was “Yes”, the 
contention being that the policy was thereby rendered void, and 
hence that the note was without consideration. The Circuit 
Court, after admitting the testimony, later, on motion of plain- 
tiff’s counsel, struck it out on the ground that defendant could 
not offer parol testimony to vary or contradict the contract of 
insurance as written, including the application. The exceptions 
~ % Decision rendered, Oct.5,1906. 2 ~~ SST 
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taken altogether and liberally construed allege error in the rul- 
ing above indicated. It is contended that the ruling was incor- 
rect, for two reasons: (1) Fraud being charged, the rule exclud- 
ing parol evidence does not apply: Mason vs. Telegraph Co., 71 
S. C., 150. (2) It is competent to show that the note was with- 
out consideration; citing among other cases, McGrath & Byrum 
vs. Barnes (13 S. C., 332), and Groesbeck vs. Marshall, 44 S. C., 
544. There would be great force in appellant’s contention if the 
testimony offered really tended to show that the policy was void 
and therefore that the note was without consideration. On the 
contrary, the testimony offered tended to show a valid policy, 
and hence appellant was not prejudiced by the ruling. Assuming 
that an answer to the question materially affecting the risk and 
warranted to be true would justify a forfeiture of the policy on 
discovery that the answer was really false, the insurance com- 
pany may waive the forfeiture, or be estopped to assert it. An 
insurance company affected with knowledge of its agent and 
thus knowing the existence of a cause of forfeiture at the incep- 
tion of the contract, is estopped to assert such forfeiture by ac- 
cepting the premium, and delivering the policy as a valid con- 
tract of insurance: Gandy vs. Ins. Co., 52 S. C., 228. It would 
be anomalous to hold it reversible error to exclude testimony 
which, if admitted and found to be true, would necessarily defeat 
the purpose for which it was sought to be introduced. 
The judgment of the Circuit Court is affirmed. 








Wells vs. Union Central Life Ins. Co. 


SUPREME COURT OF ARKANSAS. 


WELLS 
v8. 


UNION CENTRAL LIFE INS. CO.* 


The policy provided that it should be void in case of failure to pay any 
one of the first three annual premiums when due, and that no suit to 
recover should be brought after one year from the death of insured. 


Held, That failure to pay the second annual premium when due avoided 
the policy, and a suit brought four years after death of insured was 
barred. A subsequent act fixing time when suit could be brought was 
prospective only. 


Appeal from Circuit Court, Clay County. Action by Millie 
Wells against the Union Central Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. 


F. G. Taytor, for Appellant. 
J. W. & M. Houss, for Appellee. 


BATTLE, J. 

On the 22d day of October, 1898, the Union Central Life In- 
surance Company, in consideration of the sum of $73.56 paid, 
and of that sum to be paid at the home office of the company on 
the 30th day of October of each year after that date, executed a 
policy of insurance upon the life of John A. Harbison for the 
sum of $2,000, to be paid to Millie Wells within sixty days after 
the receipt of notice and satisfactory proof of te death of Harbi- 
son. It was stipulated in the policy that the sum of $73.56 should 
be paid annually as a premium on the policy—that is to say, a 
premium of $73.56 should be paid at the home office of the com- 
pany on the 30th day of October of each year after the execution 
of the policy—and that 


The failure to pay any of the first three annual premiums, or 
any notes, or interest upon notes, given to the company for 
any premium or part of premium on or before the days upon 
which such premiums, notes or interest become due, shall avoid 
and nullify the policy, without any action on the part of the 
company or notice to the insured or beneficiary, and all pay- 
ments made upon the policy shall be deemed earned as pre- 
miums during its currency. 
* Decision rendered, Dec. 17, 1906. 
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The policy also contained this stipulation :— 


No suit to recover under this policy shall be brought after 
one year from the death of the insured. 


The second premium on the policy was due on the 30th day of 
October, 1899, and no part of the same was paid, and has not 
since been paid. John A. Harbison, the insured, died on the 23d 
day of November, 1899, and the action on the policy was com- 
menced on the 19th of September, 1904, more than four years 
after the death of the insured. 

The policy was avoided by the failure to pay the second pre: 
mium at the time it was due. This action was barred; it having 
been brought more than a year after the death of the insured. 
It was barred before the enactment of the act, entitled “An act 
to fix the time within which an action may be maintained in the 
courts of this state on policies of insurance”, approved March 12, 
1901 (Act 1901, p. 93). The act was prospective and did not 
apply to policies executed before its enactment. 

Judgment affirmed. 
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SUPREME COURT OF ARKANSAS. 





MUTUAL INDUSTRIAL INDEMNITY CO. 
v8. 


PERKINS.* 


Where a policy and receipt for premium were delivered, and evidence is 
farnished that no actual payment was made, the question’ as to such 
payment is for the jury. 


Instruction that if the premium was paid at any time before the death of 
insured, in such case recovery could be had, but that the issue of a 
policy and receipt was not conclusive of payment, though sufficient 
in the absence of countervailing evidence to warrant such a finding, 
was proper. 


Failure to produce the agent who delivered the policy is not an unfavor- 
able presumption against the company where he has left its employ 
and his location is unknown. 


It was error in such case to permit counsel to call attention of a jury to 
the agent’s absence and tell them that they were entitled to draw an 
unfavorable inference from the fact, and was sufficient ground for a 
reversal. 


Appeal from Circuit Court, Crawford County. Action by 
Alice Perkins against the Mutual Industrial Indemnity Com- 
pany. From a judgment for plaintiff, defendant appeals. 


Statement of facts by Woop, J. 


This is an action against appellant on a policy of life insurance. 
The complaint alleged the issuance of the policy, and the death 
of the assured, and recites “that said company issued to her, the 
said plaintiff, its policy of insurance to which it attached the re- 
ceipt of said company for the said premium signed and counter- 
signed as the contract requires”. The answer admitted the issu- 
ance of the policy upon which the action was brought, and 
admitted that the policy had attached to it a receipt for the first 
premium. But it denied that such premium had, in fact, been 
paid, and alleged that the policy was void for want of considera- 
tion. The appellee introduced the policy and the receipt for the 
premium. The policy contained the following stipulation: 
“This contract shall not take effect until it is delivered to the in- 
"% Decision rendered, Nov. 26, 1906. On Rehearing, Dec. 24,1006. 
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sured while in good health and the first premium paid.” The 
death of the assured was admitted. The appellant adduced the 
following evidence: Henry Howell testified that he knew Jack 
Perkins in his lifetime, and Nicholson, who was agent of the 
defendant company; that Nicholson sent him the policy for 
Perkins as it is now produced here in court, or one similar to 
this one, with the receipt for the first premium as it is now pro- 
duced in court, or similar one; that he sent said policy and 
receipt to Jack Perkins by his son Macy Howell. Macy Howell 
testified that he received the policy in suit, or one like it, with 
the receipt for the first premium attached as now, or one like it, 
from his, father, Henry Howell, and delivered the same to said 
Perkins ; that Perkins did not pay him the first premium and he 
said he did not have the money to do so; said that his family was 
away and he had to send for them; that aiterward Perkins and 
he had an interest in some lumber, and Perkins asked witness 
to allow him to take the lumber to the amount of $5 to Van 
Buren, saying that he wanted to use that in paying this premium, 
to which witness agreed; that after that time Perkins showed 
witness a letter from Nicholson demanding the payment of the 
premium on the policy, and asked witness to read it, which he 
did. Witness then asked Perkins if he had not used that lumber 
money in paying on the policy and he said, “No”. Mrs. Nancy 
Howell testified that she was present when her husband, Macy 
Howell, delivered the policy with the premium receipt to Jack 
Perkins; that Perkins did not pay the premium at the time, say- 
ing that he did not have the money, that his family was away 
from home, and that he had to send for them; that about a week 
before Perkins’s death he told witness that he had not paid for 
that policy. C. E. Strickland testified that he was the secretary 
of the defendant company. who prepared and signed the policy 
and premium receipt here offered in evidence; that the defend- 
ant never received the first premium; that Nicholson is not in 
the employ of the defendant and witness does not know his 
whereabouts. Thereupon the defendant rested. The appellant 
asked a peremptory instruction which was refused. The court, 
at the request of appellant, gave the following: (a) If you find 
from the evidence that Jack Perkins never paid the first pre- 
mium on the policy sued upon, then the policy never was in force 
and you will find for the defendant. (b) If you find from the evi- 
dence that the first premium was not paid when the receipt and 
policy were delivered to Jack Perkins, the burden is then upon 
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the plaintiff to prove the payment of that premium before the 
death of Jack Perkins. The court, on its own motion gave the 
following: (1) If you find from a preponderance of the evidence 
that Perkins paid the first premium at the time the policy was 
delivered or at any other time before his death, then you will 
find for the plaintiff the amount of the policy sued on, and, un- 
less this appears from a preponderance of the evidence, you 
will find for the defendant. (2) The issuance of a properly signed 
and countersigned premium receipt for the first premium is not 
conclusive of the fact that the premium was paid, but, in the 
absence of countervailing evidence, the jury would be warranted 
in finding that the premium was paid. But, when other evidence 
tending to show that the policy and receipt were delivered with- 
out the actual payment of the first premium is introduced, then 
it is for the jury to say, on all the evidence, whether the evidence 
tending to show payment outweighs that which tends to show 
non-payment. If it does, you will find for the plaintiff, if it does 
not, you will find for the defendant. Counsel for appellee, in his 
argument to the jury, stated that, as the defendant had failed to 
produce its agent, Nicholson, the presumption of law was that, if 
he had been produced, his evidence would have been against the 
defendant's claim. The court, of its own motion, interrupted the 
counsel and told him, in the presence and hearing of the jury, 
that there was no such presumption, but that the counsel for the 
plaintiff might call attention to the matter as a fact and the jury 
would be the judges of whether the absence of the agent, Nichol- 
son, would warrant any unfavorable inference against defendant 
or not, under all the circumstances of the case. Counsel for the 
defendant then interposed and objected to the court permitting 
counsel for the plaintiff to call the attention of the jury to the 
absence of Nicholson at all. The objection was overruled, and 
defendant excepted. The counsel for the plaintiff then, in his 
argument to the jury, called the attention of the jury to the fact 
that the defendant had not produced Nicholson, and insisted 
that its failure to produce him would warrant the jury, under the 
circumstances, to draw an unfavorable inference against defend- 
ant that the premium had been paid, as Nicholson was perhaps 
the only living person who knew certainly the facts about the 
payment of the premium. At the conclusion of the argument 
the defendant, in writing, requested the court to instruct the 
jury that: ‘“(c) There is no presumption against the defendant 
by reason of the absence of Nicholson, it being shown that he 
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is no longer in the employment of the defendant”, which instruc- 
tion the court refused to give, and the defendant at the time 
excepted. Thereupon the jury retired to consider of its verdict, 
and on the same day returned into court bringing with them 
their verdict for the plaintiff in the sum of $500 with 6 per cent 
interest from April 3, 1905. 


MrcHeM & MECHEM, for Appellant. 
J. E. Lonnon, for Appellee. 


Woop, J. (after stating the facts). 

The court did not err in refusing a peremptory instruction for 
appellant. It was a question for the jury, under the evidence, as 
to whether or not the premium had been paid. The court cor- 
rectly instructed the jury on that question. But the court erred 
in permitting counsel for the appellee in his argument “to call 
attention to the fact that the defendant [appellant] had not pro- 
duced Nicholson, and to insist that its failure to produce him 
would warrant the jury, under the circumstances, to draw an un- 
favorable inference against the defendant [appellant] that the 
premium had been paid, as Nicholson was perhaps the only liv- 
ing person who knew certainly the facts about the payment of 
the premium”, and erred in refusing to instruct that no pre- 
sumption unfavorable to appellant could be indulged on account 
of the absence of Nicholson. The uncontradicted proof showed 
that Nicholson was not in the employ of appellant at the time of 
the trial, and that appellant knew nothing of his whereabouts. 
The witness, under such circumstances, is as accessible to one 
party as the other. Therefore, no unfavorable presumption can 
be indulged against either for a failure to produce the witness: 
Reynolds vs. Railway (Tex. Civ. App.), 85 S. W., 323. See, also, 
Daggett vs. Champlain Mfg. Co. (Vt.), 47 Atl. 1081; Scovill vs. 
Baldwin, 27 Conn., 316; Diel vs. Mo. Pac. Ry. Co., 37 Mo. App., 
454. 

Reversed, and remanded for a new trial. 


On Rehearing. 


PER CURIAM. 
Appellant insists that the evidence of two witnesses completely 


overthrew the prima facie case made by the delivery of the 
policy and receipt. The oft-repeated declaration of this court 
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that the testimony of witnesses, unimpeached and uncontra- 
dicted, reasonable and consistent in itself, and not in conflict 
with other testimony or established facts, cannot be arbitrarily 
disregarded, is relied upon; and appellant especially relies on, 
as applicable to this case, the last application of this principle in 
the recent case of Railway Co. vs. Ben Lewis (Ark.), 97 S. W., 
56. The court has gone carefully over the evidence again, and 
its discussion reveals this difference of opinion: Some of the 
judges do not regard it as falling within this category, and do 
not think it squares with the business principles involved in the 
transaction, and that it presents an unusual, if not unreason- 
able, story; others are doubtful of the application of this prin- 
ciple to this evidence; and one thinks the evidence falls squarely 
within the rule. This diversity of opinion of the character of this 
evidence demonstrates that the minds of men may well differ 
about it, and therefore it should go to the jury. 
Motion to modify denied. 
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LOWER COURT DECISION. 


VALUED POLICY—TOTAL LOSS -ARBITRATION. 


St. Louis (Mo.) Court of Appeals. 





STEVENS 
v8. 
NORWICH UNION FIRE INS. SOC’Y.* 


A statute provided that in case of total loss the measure of damages shall 


be the amount of the policy less depreciation of value shown by in- 
surer. 


Held, That in case of total destruction, in the absence of depreciation 
shown, a policy provision regarding arbitration has no application. 
Held, That where a building has so lost its identity and character as a 
building, and has become so disintegrated that it could not be des- 
ignated as such, though some portion was standing, that the loss was 
total, but otherwise if such portion would be such as a reasonably 


prudent man would use as a basis in restoring it to its original condi- 
tion. 


A policy insuring household goods limited the liability to the cash value 


at the time of fire and provided that the loss should be arbitrated in 
case of disagreement. 


Held, That an arbitration in case of disagreement was a condition prece- 
dent to a suit. 


A statute provided that no risk should be taken on personal property for 
more than three-fourths of its value, and when taken the value should 
not be questioned in any proceeding. 


Held, That the value is fixed only as to the time of insurance, and does 


not prevent the insurer from showing subsequent depreciation in 
value, 


Held, That in case of insurance of $600 on goods, where there was a 
salvage of $100, and a loss of about $800, the loss was partial and 
subject to a provision for appraisement, 


Appeal from Circuit Court, Howell County. Action by A. J. 


Stevens against the Norwich Union Fire Insurance Society. 
From a judgment for plaintiff, defendant appeals. 


Statement of facts by NorTont, J. 

This is a suit on a policy of fire insurance issued by the de- 
fendant insurance company in favor of the plaintiff, covering a 
frame residence and household goods therein owned and occu- 
pied by him in the city of West Plains. In so far as material to 
the questions involved in the present controversy, the policy in 
suit is as follows :— 

%* Decision rendered, July 9, 1906. 
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Norwich Union Fire Insurance Society in consideration’ of 
$20.70 premium and the conditions and stipulations herein 
contained, does hereby insure A. J. Stevens against loss or 
damage by fire from noon of the 2d day of December, 1904, to 
noon of the 2d day of December, 1907, as follows: Nine hun- 
dred dollars on one-and-a-half story shingle roof frame build- 
ing and additions attached thereto, while occupied as a private 
dwelling house, including all permanent fixtures and decora- 
tions and to include window and door screens, storm doors 
and awnings, while contained in or attached to said buildings, 
situate on lot 2, block 12, Howell’s addition, West Plains, Mo. 
Six hundred dollars on household furniture, useful and orna- 
mental, mirrors, beds, bedding, linen, family wearing apparel, 
watches and jewelry (in use), printed books and music, silver 
plate and plated ware, pictures, paintings, engravings and their 
frames (at not exceeding cost), sewing machines, musical in- 
struments, fuel and family stores, trunks, satchels, canes, um- 
brellas and bric-a-brac, while contained therein. This com- 
pany shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated according to such 
actual cash value, with proper deduction for depreciation how- 
ever caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of 
like kind and quality; said ascertainment or estimate shall be 
made by the insured and this company, or if they differ, then 
by appraisers, as hereinafter provided; and, the amount of 
loss or damage having been thus determined, the sum for 
which this company is liable pursuant to this policy shall be 
payable sixty days after due notice, ascertainment, estimate 
and satisfactory proof of the loss have been received by this 
company in accordance with the terms of this policy. It shall 
be optional, however, with this company to take all, or any 
part, of the article at such ascertained or appraised value, and 
also to repair, rebuild or replace the property lost or damaged 
with other of like kind and quality within a reasonable time 
on giving notice, within thirty days after the receipt of the 
proof herein required, of its intention so to do; but there can 
be no abandonment to this company of the property described. 
In the event of disagreement as to the amount of loss the same 
shall, as above provided, be ascertained by two competent 
and disinterested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss; the parties 
thereto shall pay the appraiser respectively selected by them 
and shall bear equally the expenses of the appraisal and um- 
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pire. And the loss shall not become payable until sixty days 
after the notice, ascertainment, estimate and satisfactory proof 
of the loss herein required have been received by this com- 
pany, including an award by appraisers when appraisal has 
been required. 


The petition is in the usual form, alleges a total destruction by 
fire of the property insured and the full performance by the 
plaintiff of all conditions of the policy on his part. The answer 
admits the issuance of the policy and a loss by fire thereunder, 
and among other things, specifically denies that the dwelling 
house was wholly destroyed, and affirmatively pleads the condi- 
tion of the policy quoted, which provides, in effect, that in event 
of loss and disagreement between the parties as to the amount 
thereof, the same shall be ascertained by competent appraisers, 
etc. It avers that after the fire a disagreement arose between 
plaintiff and defendant with respect to the amount of the loss on 
both the building and household goods, so that an appraisal 
thereof was required, and that no such ascertainment of the loss 
by appraisal has been had, and that, therefore, plaintiff is not en- 
titled to recover. It further denies every allegation in the peti- 
tion contained which was not expressly admitted to be true. The 
reply is a general denial. The proposition advanced by the plain- 
tiff and upon which he predicates his suit is that the loss was 
total on both the residence and contents; or, in other words, that 
the property, both real and personal, was wholly destroyed, 
within the meaning of the statute, and therefore the condition 
of the policy with respect to arbitration does not apply, while the 
counter proposition advanced by the insurance company is that 
the loss was partial only on both the residence and household 
goods, and therefore the arbitration agreement in the policy does 
apply and operates as a condition precedent to plaintiff’s right ; 
and the plaintiff, having failed to comply with this condition, no 
recovery can be had. 

Aside from the facts that the plaintiff owned the property and 
held defendant’s policy of insurance thereon, containing the ar- 
bitration condition mentioned, the facts on the part of the plain- 
tiff tended to prove that while the policy was in full force and 
effect, the building was discovered to be on fire during the night 
of March 19, 1905, which fire totally destroyed a portion of the 
building, an ell thereof at least, and so burned between the 
weatherboarding and walls, and between the ceiling and floors 
and under the shingles on the roof and in several of the rooms, 
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as to totally destroy the identity of the same as a building, to 
such an extent that it is doubtful whether a prudent man, with- 
out insurance, desiring a building of like kind, would attempt 
to reinstate the same without first dismembering it. Whether the 
building was totally destroyed within the meaning of the law is 
an important question in the controversy, however, and, there- 
fore, a few excerpts from the record will be given. After much 
evidence tending to show that the fire ran through the house, 
some between the walls and weatherboarding, between the ceil- 
ings and floors, and under the shingles, some of plaintiff’s wit- 
nesses said in part as follows. The chief of the fire department 
testified: “The alarm was not turned in until the house was past 
redemption. When we got there the whole house was afire; 
the back part of the building had burned down, and the main 
front part of the building was afire inside of the rooms between 
the ceiling and weatherboarding, where it was hard for us to get 
to it, and right on the front in one place it was just seeping out 
and the fire was between the ceiling and the roof and the weather- 
boarding on the main part of the building at the top. Q. State 
if the fire was running through the rooms in the main part of the 
building. A. It was. It was quite a while before we could get 
to it; we had to put out the fire in the upper rooms. Q. How 
did you manage to put it out? A. We had to get in where we 
could turn the stream between the ceiling and the weatherboard- 
ing. Q. Do you remember anything of the fire between the floor 
of the upper rooms and the ceiling of the lower floor? A. Yes, 
sir; we cut a hole in one place to get the water toit. * * * I 
- think we cut the hole in the west room.” Mr. Traxler, a car- 
penter, testified as follows: ‘The southern part of the house 
was all ruined, and the south half of the front of the house and 
top of the roof was all burned. A hole was burned out of the 
west end; I don’t remember of any hole being burned out of the 
east end. * * * Q,. Could the main building be repaired and 
made as good as it was before the fire? A. I don’t know about 
that.” Mr. Weston, a carpenter, said: “It is pretty well burned 
up except the main part of the building in front; some parts of 
that is fairly good yet. Q. What condition was it in? A. It was 
damaged by smoke and water, and one place in front the smoke 
and some fire come right through at the gable end. Q. Could 
the main part of that be used in rebuilding the house, and if so, 
in what way? A. Some parts of it might be used in rebuilding. 
Q. In what way? A. In tearing it down some might be found 
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that could be used again.” On cross-examination, he was asked: 
“And you say none of it could be used again?” And he answered: 
“T would not use it again.” Mr. Goacher, a carpenter, testified 
as follows: “State to the jury what condition it was in, if you 
can. A. It was very near all burned up; some of it is there yet. 
Q. How much of it, if any, could be used in rebuilding the house? 
A. Not very much; some of it could be used. Q. How would 
you do it, by tearing it down or leaving it standing? A. By tear- 
ing it down. It is not fit to build to.” On cross-examination he 
was asked the following question: “Q. Why is the front not fit 
to build to? A. It was all afire inside. * * * It looked like 
the house was on fire all over.” 

The evidence further tended to show that members of the fire 
department cut several holes through the roof and also through 
the ends and sides of the building in order to play upon the fire 
beneath the roof and between the walls and ceilings; and that 
much damage was occasioned by the water, whereby the floors 
were caused to cup, etc. On the part of defendant, the evidence 
tended to prove that the ell of the building only was rendered a 
total loss, and that the two-story or principal portion of the 
building was slightly damaged. Several carpenters testified that 
this portion of the building could be repaired and reinstated in as 
good condition as before the fire, at an expense of from $550 to 
$675. The defendant introduced in evidence, and we find in the 
record before us, several photographs showing the front, side 
and rear views of the building after the fire as well as the interior 
of three of the rooms, and we must say that from the inspection 
of these, the building, save the rear or ell portion thereof, seems 
to be but slightly damaged, and it is difficult to ascertain from the 
photographs how $550 or $675, the amount estimated by defend- 
ant’s carpenters, could be expended in reinstating the building to 
its former condition. It seems from these that its damage was 
not so great. The photographs were viewed by the jury, how- 
ever, as was also the building itself, for at the conclusion of the 
evidence, the parties stipulated to that effect, and the jury, in the 
custody of the sheriff, were permitted to and did make a personal 
inspection of the burned building. As to the loss on the house- 
hold goods, the policy covered the same in the sum of $600. 
There were a number of articles of furniture saved from the fire. 
The plaintiff, in his testimony, mentioned a rocking chair, sofa, 
one bed, parlor set, dresser, and a number of other small articles 
on which he fixed a value. These goods were somewhat dam- 
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aged. The sum total of the value of the articles rescued was, 
prior to the fire, $103.50; that is, according to the price he paid 
for them. They had depreciated somewhat, and were, therefore, 
necessarily worth less than that amount when saved. The value 
of the articles of household furniture totally consumed and de- 
stroyed by the fire and water was $810 when purchased by plain- 
tiff. They, too, had depreciated somewhat in value, the amount 
not given. 

Aiter the fire plaintiff gave notice and rendered proof. He 
claimed a total loss of both building and contents. The adjuster 
for the defendant insisted that the loss was partial only on both, 
and a disagreement having thus arisen and the plaintiff having 
made no move for an arbitration, the defendant made a demand; 
as follows :— 

Fort Scott, Kan., May 17, 1905. A. J. Stevens, West Plains, 
Mo.—Dear Sir: Your papers purporting to be proofs of 
your loss alleged to have been sustained March 19, 1905, on 
property insured under Norwich Union Fire Insurance So- 
ciety, policy No. 4,630,911, have been received and are held 
subject to your order. We object to same in that they do not 
represent the facts and true account of your loss and damage. 
We deny that the loss sustained to the property insured was 
any such amount, and hereby demand that said damage be 
left to disinterested appraisers as provided for in printed con- 
ditions of said policy relating to proceeding in case of a dis- 
agreement. Awaiting notice of your compliance herewith, I 
am, Yours very truly, W. A. Cormany, Adjuster for Norwich 
Union Fire Insurance Society. 

Plaintiff insisting that the loss was total, declined to arbitrate 
the same, and instituted this suit. Upon a trial in the Circuit 
Court, at the conclusion of the evidence on behalf of the plaintiff, 
defendant requested, and the court refused a peremptory instruc- 
tion to find for the defendant. The same instruction was re- 
quested by defendant and refused by the court at the conclusion 
of all of the evidence, as was also a peremptory instruction re- 
quested by defendant to the effect that the finding should be for 
the defendant on the issue pertaining to the insurance on house- 
hold goods. The court submitted the issue whether or not the 
building had been wholly destroyed to the jury by instructions 
which instructions will be noticed in the opinion. The jury re- 
turned a verdict in effect, finding the building to have been 
wholly destroyed, inasmuch as by their verdict they found for 
the plaintiff in the sum of $900, the full amount of insurance on 
the building. The court instructed the jury with respect to the 
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household goods that if their finding was for the plaintiff, they 
should return a verdict for him in the amount of the value of such 
goods as were totally destroyed by the fire, not exceeding $600, 
the amount of the policy thereon. As said, the verdict returned 
was for a total loss, or $900 on the building, and a partial loss, 
or $500 on the household goods. After unsuccessful motions for 
new trial and in arrest, defendant prosecutes this appeal. 


FyKkE & SNIDER, for Appellant. 
A. H. Livineston, for Respondeni. 


NortTonl, J. (after stating the facts). 

As said in the statement of facts supra, plaintiff predicates his 
suit upon the theory that the loss on both building and furniture 
is total, rather than partial, and that, therefore, inasmuch as the 
property was wholly destroyed, there could be no disagreement 
between the parties as to the amount of the loss. He argues 
that the statute fixes the amount of the policy as the measure of 
his damage, and therefore the amount of the loss being thus 
positively fixed by the statute, no disagreement can arise be- 
tween the parties whereby the condition of the policy with re- 
spect to arbitration can be invoked; or in other words, that the 
arbitration agreement in the policy is wholly inapplicable to the 
facts before the court. The proposition asserted is predicated 
upon two sections of our statute: First, with respect to the 
alleged total loss on the building, on section 7969, Rev. St. 1899, 
which in effect, when read with section 7970 next succeeding, 
provides, among other things, that the policy covering the build- 
ing is a valued policy, and in event of the total loss of the build- 
ing by fire, the amount of the policy is thereby conclusively fixed 
to be the measure of plaintiff's damage therefor, less only the 
amount the property may have depreciated in value during the 
interim from the issuance of the policy to the time of the loss. 
It is devolved upon the company, by the statute, however, to 
show in defense the matter of depreciation contemplated therein, 
and there having been no showing in this behalf in this case, the 
measure of his damage is conclusively fixed by the statute to be 
the amount of the insurance on the building. The same propo- 
sition with respect to the loss on the household goods is predi- 
cated upon section 7979 of the Revised Statutes of 1899, the last 
and concluding lines of which provide that: “No company shall 
take a risk on any property in this state at a ratio greater than 
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three-fourths of the value of the property insured, dnd when 
taken, its value shall not be questioned in any proceeding.” We 
will examine the two propositions separately, and that pertaining 
to the building, first in order. It must be conceded, and, in fact, 
it so stands, for the learned counsel do not controvert it, and 
the law is that if the building was totally destroyed, then under 
the provisions of the statute (section 7969, supra), the defendant 
having failed to make any showing as to the depreciation of the 
property after the issuance of the policy and before the fire, the 
measure of plaintiff’s loss on the building is positively fixed by 
the statute to be the amount of the policy thereon, and there 
was, and in the very nature of the case, can be no question or dis- 
agreement between the parties with respect to the amount of 
such loss. The matter (the amount of the loss) upon which the 
disagreement must arise in order to invoke the arbitration condi- 
tion, having been thus positively foreclosed and set at rest by the 
provisions of the statute, there can be and is no disagreement as 
to the amount thereof, on which the arbitration clause can op- 
erate. This proposition is determined by the ordinary rules of 
logic, and is amply supported by authority. It has been said that 
in case of a total loss on real property, under this statute, the 
agreement to arbitrate contained in the policy is void as being 
in contravention of the statutes: O’Keefe vs. Ins. Co., 140 Mo., 
558; Marshal vs. Ins. Co., 80 Mo. App., 18. And also void for 
want of consideration: Baker vs. Assur. Co., 57 Mo. App., 559. 
The defendant’s counsel concede the law to be as stated, but 
assert, as a matter of fact, that the building was not totally de- 
stroyed, and insist that the facts in proof show a partial loss as 
contemplated by section 7971, Rev. St. 1899; that it was not a 
total loss, as contemplated by section 7969, supra, and, therefore, 
it is a proper subject for arbitration; that the loss, being one 
for arbitration, under the provisions of the policy, such arbi- 
tration provision contained in the policy is a condition precedent 
upon the plaintiff's right to sue, and, therefore, he cannot re- 
cover for the loss on said building, because he has not only failed 
to move himself for an arbitration, but has declined to participate 
in the same when proposed by the defendant. An issue of fact 
was made upon this question by the parties and evidence pro and 
con introduced thereon, as will appear by reference to the state- 
ment of facts supra. It is sufficient to say here that there was 
substantial evidence introduced by the plaintiff, tending to show 
the building was wholly destroyed or a total loss within the 
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meaning of the law, and the court did not err in refusing to 
peremptorily direct a verdict for the defendant on that score. 
Whether the building was a total loss, within the meaning of 
the law in that behalf, was a question of fact for the jury, rather 
than a question of law for the court, on the evidence in this case. 
The court referred the matter to the jury by instruction; as fol- 
lows: “The court instructs the jury, that the only question per- 
taining to the building is the meaning of the term “total loss”, 
and that if you believe from the evidence that the building has 
lost its :dentity and specific character as a building, and become 
so far disintegrated that it cannot be properly designated as a 
building although some part of it may remain standing, then 
there is a total loss in the meaning of the law, and you should 
find for plaintiff, although you may believe that some parts of 
the building were left standing and might be safely used in re- 
building.” The jury, with this guide before it, after having heard 
the evidence and made a personal inspection of the building in 
the custody of the sheriff, in accordance with the stipulation of 
counsel to that effect, found the building to be a total loss. 
Learned counsel for defendant insist, however, that the instruc- 
tion quoted is erroneous in failing to further inform the jury 
that the matter of the total destruction of the building depended 
upon the question whether a reasonably prudent man, uninsured, 
desiring such a structure as the one insured was before the fire, 
would, in proceeding to restore the building to its original con- 
dition, utilize the remnant thereof as a basis on which to build, 
and indeed, this seems to be a fair criterion by which the ques- 
tion should be ascertained; for, as a general proposition, the 
law, in dealing with matters not otherwise determined, usually 
adopts the conduct of a reasonably prudent man under like cir- 
cumstances and conditions, as the proper standard by which the 
conduct of others should be regulated. The law is settled in 
this state, however, to the effect that a policy of insurance upon a 
building is an insurance upon the building as such, and not upon 
the materials of which it is composed: Nave vs. Ins. Co., 37 
Mo., 430. And therefore the question for decision in case of an 
alleged total destruction, is whether the buiiding, as a building, 
has lost its identity and specific character as such, by means of 
the fire and as a result thereof has become so far disintegrated 
that it can no longer be properly designated as a building, even 
though some parts of it may remain standing. This is settled 
by numerous adjudications on the subject, and as a law propo- 
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sition, it is no longer open; at least it is concluded so far as this 
court is concerned. In fact, it appears that the identical instruc- 
tion complained of here has the approval of the Supreme Court 
in O’Keefe vs. Ins. Co., 140 Mo., 558. See, also, Ampleman vs. 
Ins. Co., 35 Mo. App., 308; Ampleman vs. Ins. Co., 35 Mo. App., 
317; Barnard vs. Ins. Co., 38 Mo. App., 106; Havens vs. Ins. 
Co., 123 Mo., 403; Royal Ins. Co. vs. McIntyre (Tex. Sup.), 37 
S. W., 1068; 2 May on Ins. (4th Ed.), § 412a; 4 Joyce on Ins., 
§§ 3026-3029; 12 Amer. & Eng. Ency. of Law (2d Ed.), 323. 
Under the authority of the O’Keefe Case, supra, it would be- 
come our duty ta approve the instruction in this case, whatever 
our views might be on the question. 

On behalf of the defendant, the court, in effect, instructed the 
jury that the building was not totally destroyed if the portion 
which remained standing was such as a reasonably prudent man, 
without insurance, desiring such a building as the one in ques- 
tion was prior to the fire, would use as a basis in replacing and 
restoring the same to its original condition. This is the propo- 
sition of law deduced in Royal Ins. Co. vs. McIntyre (Tex. Sup.), 
37 S. W., 1068. The learned trial court gave the defendant the 
full benefit thereof in its first instruction, and it is no position 
to complain that the jury was not sufficiently charged as to what 
would constitute a total loss of the building. The result is, the 
jury, by its verdict, found, not only that the building had lost its 
identity and specific character as a building, and that it had be- 
come so far disintegrated that it could not be properly desig- 
nated as a building even though a portion thereof remained 
standing, but it found as well that the portion which remained 
standing was not such as a reasonably prudent man, without 
insurance, desiring a building like the one insured prior to the 
fire, would use as a basis on which to rebuild or restore the same 
to its prior condition. The jury, having so found, and there 
being substantial evidence to support the verdict, it is thereby 
conclusively settled that the loss was total in so far as the build- 
ing was concerned, and the measure of plaintiff's damage is so 
fixed by the statute supra that there remains no question of the 
amount of the loss about which the parties could disagree, so as 
to invoke the condition of the policy pertaining to arbitration 
thereon. It is therefore the opinion of the court that the suit is 
not premature for the loss on the building. 

2. The condition with respect to arbitration contained in the 
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policy is set out in full in the statement of facts accompanying 
the opinion of the court. It provides in part as follows :— 

In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, * * * and the 
loss shall not become payable until sixty days after the notice, 
ascertainment, estimate and satisfactory proof of the loss 
herein required have been received by the company, including 
an award by appraisers when appraisal has been required. 
This, and the preceding stipulations found in the policy and 

quoted in the statement, clearly manifest the intention and agree- 
ment of the parties to the contract of insurance that any differ- 
ence which might arise between them as to the amount of the loss 
or damage to the property should be submitted to appraisers as 
therein provided, and that the award thereon, in accordance with 
the provisions of the policy, should determine the amount in dis- 
pute. The amount so found does not become payable, however, 
until sixty days thereafter. The appraisal, when required, is 
clearly made a condition precedent to the obligation of the com- 
pany to pay, or of the right of the plaintiff to maintain a suit 
therefor. While the law is abundantly well established that 
stipulations in contracts providing for the submission of mat- 
ters pertaining to a contemplated controversy; that is, the right 
of action itself, and all matters incident thereto, to arbitration, 
are void as against public policy, as tending to oust the courts oi 
their rightful jurisdiction. It is equally well settled that provi- 
sions in contracts of the character of that here involved, which 
provides, not for the submission of the cause of action itself, but 
only for the amount in dispute to arbitration, thus leaving the 
right of action intact and capable of judicial enforcement, if 
necessary, are to be upheld and enforced by the law as reason- 
able provisions tending to the peace and repose of society in fur- 
nishing an amicable method of estimating and ascertaining the 
amount of damage which might otherwise become the subject of 
controversy and litigation. Such provisions are, therefore, not 
only upheld by the courts, but unless it appears from the contract 
to the contrary, they are held to be and enforced as conditions 
precedent upon the right of the party seeking to enforce his 
claim without first complying with such reasonable and just pro- 
vision: Murphy vs. Mercantile Co., 61 Mo. App., 323; Mc- 
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Nees vs. Ins. Co., 61 Mo. App., 335; Dautel vs. Ins. Co., 65 Mo. 
App., 44; McNees vs. Ins. Co., 69 Mo. App., 232; Bales vs. 
Gilbert, 84 Mo. App., 675; Vining vs. Ins. Co., 89 Mo. App., 311; 
Carp vs. Ins. Co., 104 Mo. App., 502; Fowble vs. Ins. Co., 106 
Mo. App., 527; Hamilton vs. Ins. Co., 136 U. S., 242. The policy 
insured $600 on household goods, and a portion of the goods 
covered by this item of the policy were rescued from the fire. 
Those saved amounted in value to about $100, those destroyed by 
fire, to about $800. From these facts it appears that there was 
not a total loss of the goods insured unless section 7979, Rev. St. 
1899, operates to produce that result as a conclusion of law upon 
the facts stated. That section has been interpreted to apply as 
well to losses under a policy of insurance on personal as on real 
property: Howerton vs. Ins. Co., 105 Mo. App., 575. 

Now it must be conceded upon these facts that the loss being 
partial only on the household goods, the amount of such loss 
was a proper matter for arbitration and appraisal under the pro- 
visions of the policy if the parties disagreed on the amount 
thereof unless the statute renders a partial loss a total loss, and 
we do not understand such unreasonable and unjust result to 
have been intended by the Legislature. The principle upon 
which, and the reason assigned by the courts for their denial of 
the enforcement of the arbitration clause with respect to a total 
loss on real property, is that the statute absolutely fixes the 
amount of the loss, in case the property is wholly destroyed, to 
be the amount written in the policy, and, therefore, there can be 
no matter of difference with respect thereto. (And indeed, since 
the provision pertaining to the depreciation of property after the 
issuance of the policy and prior to the loss have found their way 
into our valued policy statute, it seems that there might arise a 
question for arbitration under it in a proper case. But that ques- 
tion is not before the court, and is not decided.) Certainly the 
reasons given for denying arbitration on a valued policy do not 
obtain on the facts of this case, for it stands admitted that all the 
household goods were not destroyed, and the right of arbitration 
is denied only where the property is wholly destroyed and a total 
loss is had within the meaning of the law. Plaintiff’s counsel, 
however, predicate their proposition upon section 7979, supra, 
and argue that the policy on household goods was a valued policy 
as well as that upon the building. Suppose it was a valued policy. 
That fact would not render a partial loss a total loss even on real 
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estate. The concluding words of that section, and so mych of it 
as pertains to a valued policy on chattels, are +— 


No company shall take a risk on any property in this state 
at a ratio greater than three-fourths of the value of the prop- 
erty insured, and when taken, its value shall not be questioned 
in any proceeding. 

Let us apply this statutory rule to the facts in proof and ascer- 
tain the result of its influence. This will render to the court the 
intention of the lawmakers with mathematical precision. The 
policy in suit on personal property is for $600. Now, under the 
mandatory provision quoted, from the fact that the insurance 
company issued its policy thereon for $600, we must and do know 
as a matter of law (whether it be true or false as a matter of fact) 
that the goods insured were of value at least $800. It must be, 
and it is, conclusively presumed by the operation of the statute 
that the value of the goods at the time of the issuance of the 
policy, was that sum, of which $600, the amount of the policy is 
three-fourths; viz., $800. This follows from the fact that the law 
forbids insurance companies to write to exceed three-fourths of 
the value of the goods insured. The court must indulge the pre- 
sumption of correct conduct on the part of the insurance com- 
pany, and, therefore, the company is presumed to have written 
not to exceed three-fourths of such value. The result is, the law 
fixes for the purpose of this case, the value of the goods at the 
time of the issuance of the policy at $800. Having thus fixed the 
value, it forbids the company in any proceeding, from denying 
that the goods were of that value when insured, and that is the 
extent of the rule thereby established. Thus far the policy is 
valued. It goes no further than this. It does not command that 
for all the years of the risk covered by the policy and during its 
life the goods shall remain at the value of $800, or of any other 
amount. It operates only to fix the value at the time of the issu- 
ance of the policy and denies the right of the insurance company 
to thereafter say that, at that time, they were not of the value 
mentioned. No one can successfully, and the learned counsel 
would certainly not, argue, in event the goods were depreciated 
in value from any cause, after the issuance of the policy and prior 
to the loss, that the insurance company would be precluded from 
asserting their depreciation in availing itself of its right under 
the policy to indemnify the insured only to the amount of the loss 
suffered by him. That the whole theory of insurance is based 
upon the idea of indemnity, only, is fundamental, and except 
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something more than this is affixed by the statute or policy, the 
insurer, as a matter of common justice, has the right always to 
settle on the basis of indemnity for the loss suffered. Suppose, 
for instance, a stock of merchandise is insured for $3,000. The 
same statute applies thereto, and the company is prohibited from 
saying that the goods were, when insured, of a value less than 
one-fourth in excess of the policy; or, in other words, that their 
policy exceeded three-fourths of the value of the stock. The 
company is estopped from denying that the stock of goods was 
worth $4,000 when insured; yet, during the life of the policy, the 
merchant disposes of and reduces his stock and a total loss by 
fire occurs to the amount of $2,000, would any one argue for a 
moment that, under the provisions of the policy, it is incumbent 
upon the insurance company to do more than indemnify the in- 
sured, and such indemnity would be entirely met by a payment 
to him of $2,000 only? No other reasonable interpretation can 
be placed upon the statute, and this is the view entertained by 
the courts which have given it attention. The section of the 
statute quoted renders the policy on chattels valued only in so 
far as it precludes the company from denying their value as 
mentioned when the insurance was written; and aside from this, 
it does not influence the question in the least: Howerton vs. 
Ins. Co., 105 Mo. App., 575; Burge Bros. vs. Ins. Co., 106 Mo. 
App., 244; Gibson vs. Ins. Co., 32 Mo. App., 515. 

The argument that the policy was valued on the household 
goods, and, therefore, the loss thereon was total, when in fact 
only a portion of the goods insured was destroved, is without 
merit. In no sense was there a total loss on the household 
goods, so that the statute would arbitrarily fix the amount writ- 
ten in the policy as the measure of damage. The loss on these 
goods was partial only, and the amount thereof was not fore- 
closed by the statute; but, on the contrary, it was an open ques- 
tion to be ascertained by the parties and in event of their dis- 
agreement, then by appraisers. The plaintiff having declined to 
participate insthe appraisal when required by the provisions of 
the policy and requested by the defendant, he is precluded from 
maintaining this suit for the loss on household goods under the 
second item of the policy. _The plaintiff relies upon Havens vs. 
Ins. Co. (123 Mo., 423, 27 S. W., 718, 26 L. R. A., 107, 45 Am. St. 
Rep., 570) as supporting his contention. That case is not in 
point, and does not influence the proposition here in judgment. 
There the property insured was a mill. A portion of the ma- 
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chinery amounting to $380 in value had been removed from the 
mill pending repairs, The mill was destroyed by fire. It was 
contended that the loss was not total, and the court held: First, 
that the machinery was real property within the meaning of the 
valued policy statute (section 6009, Rev. St., 1879, which was re- 
pealed in 1889 and replaced by one materially different [section 
5897, Rev. St., 1889, and the present section 7967, Rev. St., 1899]) ; 
and, second, that inasmuch as the identity and specific character 
of the mill was destroyed, the loss was total, notwithstanding the 
fact that some portions remained, and the fact that machinery 
of value of $380 stored in a warehouse was not injured by the 
fire, rendered the fact of a total loss of the mill no less. The 
result of the decision was to fix the face of the policy as the 
measure of the loss, on the theory that the identity, specific char- 
acter and integrity of the mill as a mill was destroyed, and there- 
fore the face of the policy, less the value of the machinery, $380, 
which was not subject to the fire and at the time not covered by 
the insurance, was the measure of the plaintiff's damage under 
the valued policy statute. It will be readily seen that the princi- 
ple of that case is not pertinent here. The learned trial judge 
erred. The defendant’s peremptory instruction with respect to 
the claim for loss of household goods should have been given. 

From what has been said, it results that the judgment must be 
reversed. The cause will be remanded, with directions to the 
trial court to enter judgment on the verdict of the jury for the 
claim asserted on the loss of building, together with the costs of 
suit in that court, and judgment for the defendant on the claim 
asserted with respect to the loss on household goods. The costs 
of this appeal are taxed against the plaintiff. 

It is so ordered. 

Bland, P. J., and Goode, J., concur. 


} 
& 
‘ 








Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full repurt has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—EVIDENCE OF SUICIDE. 


In the case of Rohloff vs. Aid Association for Lutherans, &c., 
decided by the Supreme Court of Wisconsin, December 4, 1906, 
it was held that where the certificate provided for payment 
within ninety days of furnishing proofs, and action was begun 
seven months after furnishing such proofs, showing suicide, it 
was not premature because an amendment to the proofs stating 
that the full import of the original proofs was not comprehended 
when they were made. The proofs were mere prima facie evi- 
dence, and the admission of suicide would not justify a non-suit, 
nor did it affect the presumption against suicide. A certified 
copy of the physician’s certificate filed according to law was not 
admissible as the best evidence. It was competent as affecting 
the question of suicide that insured was short in his accounts as 
secretary of a church, but evidence of a trustee as to the result of 
inquiries among members of the church regarding these accounts 
was not competent. 


BENEVOLENT SOCIETY— DESIGNATION OF BENEFICIARIES. 


In the case of Mathewson vs. Supreme Council Royal Arca- 
num, decided by the Supreme Judicial Court of Michigan, De- 
cember 21, 1906, a benevolent society was organized under a 
statute authorizing certain parties as beneficiaries. Afterward the 
statute was amended to include other parties. It was held that 
a member surrendering a certificate issued under the original 
statute, after the amendment was entitled to designate from the 
additional parties as beneficiaries in the substitute certificate, 
although the society had not formally adopted the amendment, 
if it consented to the designation. 
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DISSOLUTION OF MuTUAL COMPANY—LJIABILITY FOR ASSESS- 
MENTS. 


In the case of Swing vs. Rose et al., decided by the Supreme 
Court of Ohio, December 11, 1906, the following syllabus was 
furnished by the court :-— 


In a judicial proceeding under the statute to dissolve a mu- 
tual fire insurance company and to wind up its business affairs, 
to which proceeding the corporation is a party defendant, the 
court is authorized, when necessary, to decree an assessment 
upon the premium notes executed by policyholders, for the 
purpose of paying liabilities of the company which accrued 
while the policies and premium notes were in force, and such 
decree as to the necessity for, and the amount of, the assess- 
ment, is binding upon the policyholders, although they, as in- 
dividuals, were not parties to the proceeding when the decree 
was made. In respect to the assessment and the necessity 
therefor, they were represented by the corporation. 


In the trial of an action brought by a trustee appointed by 
the court in said proceeding against the defendants as mem- 
bers of a copartnership to collect an assessment made by the 
court, in which action an issue is joined between the parties as 
to whether the policy of insurance was held by the defendants 
as members of the copartnership, it is error for the court to 
permit the defendants to state their mere opinions. 


Where, in said action, it is established that the policy of in- 
surance had been issued and accepted on or about the Ist day 
of October, 1888, for a term of at least two years, and that the 
property insured had been totally destroyed by fire on or 
about the 22d day of February, 1889, and that the loss was 
paid on or about the 5th day of July, 1889, and, further, that 
the assessment, for the collection of which suit was brought, 
was made on the ith day of June, Igol, it was error for the 
court to charge: “While the assessments made and ordered 
by said court are conclusive, it does not undertake to deter- 
mine who are policyholders, and you are not concluded by it 
from determining whether or not the defendants were such 
when the decree was entered; and, if they were not, and you 
so find from the evidence under these instructions, including 
the special requests given you in charge before argument, then 
you will not inquire further, and your verdict will be for de- 
fendants.” 


BENEVOLENT SOCIETY—DESIGNATION OF BENEFICIARY. 

In the case of Stahl vs. Grand Lodge, A. O. U. W., decided by 
the Court of Civil Appeals of Texas, November 14, 1906, it was 
held that an illegitimate daughter might be designated as a bene- 
ficiary in a benevolent certificate limited to members of the 
family, or some one related by blood, or who should be depend- 
ent, she answering to both the latter descriptions. 
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SUPREME COURT OF OHIO. 


GRAHAM ET AL. 
vs. 
GERMAN AMERICAN INS. CO. 
GERMAN INS. CO. | 
v8. ( 
KISTNER. 
ROYAL INS. CO. 
v8. 


SILBERMAN.* 


When a policy of fire insurance contains stipulations that, in the event of 
a disagreement between the insurer and the insured as to the amount 
of loss or damage, the same shall be ascertained by appraisers in the 
manner provided in the policy, and that the amount of loss or dam- 
age having been “thus determined”, the loss shall not become payable 
until sixty days after the notice, ascertainment and satisfactory proof 
of the loss required in the policy have been received by the in- 
surer, “including an award by appraisers when appraisal has been re- 
quired”, and when the said policy contains the further condition that 
“no suit or action on this policy, for the recovery of any claim, shall 
be sustainable in any court of law or equity until after full compliance 
by the insured with all the foregoing requirements”, such provisions 
constitute a condition precedent which imposes an obligation on the 
insured in the event of disagreement as to amount of loss, to procure 
an award or ascertainment of the loss by appraisers, or to show a 
legal excuse therefor, before he can maintain a suit on the policy to 
recover the loss, except as such condition is modified as to a total loss 
by section 3643, Rev. St., 1906, and in a suit to recover on such a loss, 
in the absence of an award of appraisers and of a demand for such 
appraisal by either the insured or the insurer, no cause of action is 
shown. 

In such a policy the words “including an award by appraisers when ap- 
praisal is required” do not impose any obligation on the insurer to 
demand an appraisal, but, in the event of a disagreement between the 
insurer and the insured as to the amount of the loss, an appraisal is 
required by the terms of the contract. and in a suit on the policy 
the burden lies upon the insured to show that he has, on his part, per- 
formed, or offered to perform, the condition as to the appraisal. 


Error to Circuit Court, Stark County. Error to Circuit Court, 
Wood County. Error to Circuit Court, Cuyahoga County. Ac- 
tion by Graham and others against the German American In- 
surance Company, by Kistner against the German Insurance 
Company, and by Silberman against the Royal Insurance Com- 


% Decision rendered, Jan. 22,1907. Syllabus by the Court. 
VoL. XXXVI.—13. 





1907.] Graham vs. German American Ins. Co. 195 


defendant, the insurance company, which was accordingly done, 
and judgment rendered upon the verdict, and the judgment was 
affirmed by the Circuit Court. The case is brought to this court 
to reverse the judgments of the Circuit Court and the Court of 
Common Pleas. 

In the second case mentioned several errors are assigned, but 
the controlling one arises in this way: On the trial in the Court 
of Common Pleas, the court was asked to instruct the jury, it 
being admitted that a difference arose as to the amount of the 
loss, and that the plaintiff had failed to select, or offer to select, 
an appraiser, or to furnish, or offer to furnish, an award fixing 
the amount of the loss, he had not complied with the conditions 
of the policy on his part, and could not recover. The court re- 
fused to so instruct the jury. 

The court was also asked to say that compliance with the 
appraisal clause was, under the facts admitted, a condition prece- 
dent to the plaintiff's right to bring an action, which instruction 
the court refused to give. 

The court was also asked to instruct the jury that, under the 
adinitted facts, the award of appraisers became a necessary part 
of the plaintiff's proofs of loss, and, having failed to furnish, or 
offer to furnish, such an award he has not furnished the proofs 
required. The court refused to so instruct the jury. 

A verdict was returned in favor of the plaintiff and against the 
insurance company. Judgment was rendered upon the verdict, 
which judgment was affirmed by the Circuit Court sitting in and 
for the county of Wood, and to reverse the judgments of the 
Circuit Court and Court of Common Pleas this proceeding in 
error is brought here. 

In the third case mentioned, the defendant, the insurance com- 
pany, requested the court to instruct the jury that the policy 
sued on in that case contains a condition providing that, in case 
oi a loss and a disagreement or difference between the parties as 
to the amount of the loss, the amount should be ascertained by 
arbitration or appraisal, and that the condition as to arbitration 
or appraisal must be complied with before a suit can be brought 
against the company; that this condition is a proper and valid 
condition, and is a condition precedent, and, to entitle the plain- 
tiff to maintain this action, he must show that he has either per- 
formed the condition or has a legal excuse for non-performance 
thereof, which the court refused to give. A verdict for the plain- 
tiff was returned, judgment was rendered thereon which was 
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pany. Judgment for defendant in the first case, and plaintiffs 
bring error, and for plaintiffs in the second and third cases, and 
defendants bring error. 


Statement of facts by Davis, J. 

On the trial of the case from Stark County in the Court of 
Common Pleas the court charged the jury: “I will say to you, 
as matter of law, that, if there was a disagreement between the 
plaintiffs and the defendant company as to the amount of loss 
under the policy occasioned by the fire in question, then the 
amount of that loss could be ascertained only in the manner pro- 
vided by the policy: that is, by an appraisal; because the parties 
to this contract of insurance, by the terms of the contract, pro- 
vided that, if they themselves could not agree upon the amount 
of loss, then the same should be ascertained by appraisers ap- 
pointed and according to said provision of the policy, and that 
is the only manner in which the amount of loss can be deter- 
mined between these parties, if they have failed to agree between 
themselves. If, therefore, you find that there was such a dis- 
agreement, and if no appraisal was demanded by either party, 
there can be no recovery in this case, for a condition in a policy 
of insurance against fire that, in case of loss and disagreement 
or difference between the parties as to the amount of loss, the 
amount shall be ascertained by arbitration or appraisal is a 
proper and valid condition, and where it is also provided that the 
conditions as to arbitration or appraisal must be complied with 
before a suit can be brought against the company—the insurer— 
the condition is thereby made a condition precedent, and, to en- 
title the insured to maintain an action to recover under such a 
policy, plaintiff must show that she has either performed the 
conditions or has a legal excuse for the non-performance of such 
conditions, such as a refusal to submit to an arbitration by the 
other party, or a refusal to select an appraiser.” 

The court further, in that connection, instructed the jury that 
a disagreement as to the amount of the loss had arisen between 
the insurer and the insured, that it was necessary for the plain- 
tiffs, before they could bring this suit, to demand an appraisal 
to determine the amount of loss, unless such appraisal had been 
demanded by the defendant, and that, as there was no evidence 
in the case to show that either party had demanded an appraisal, 
there could be no recovery, and the court thereupon directed the 
jury, under the proof in the case, to return their verdict for the 
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CRAINE & SNYDER, for Plaintiffs in Error Graham and others. 

Lyncu, Day & Day, for Defendantin Errer German American 
Insurance Company. 

VAN PELT, DALE & FERNEDING and JAMES O. Troup, for 
Plaintiff in Error German Insurance Company. 

BALDWIN & HARRINGTON, for Defendant in Error Kistner. 

Cuas. W. STaGE and CALHOUN & GUENTHER, /for Plaintiff in 
£rror Royal Insurance Company. 

CARPENTER, YOUNG & STOCKER, for Defendant in Error Sil- 
berman. * 


Davis, J. (after stating the facts). 

These cases have been the subject of unusual and protracted 
consideration, not only on account’of the intrinsic importance 
of the questions involved, but also because there is a divergence 
of views in the lower courts, and a variance between two re- 
ported decisions of this court. As an introduction to what we 
have to say now it is also proper, if not really necessary, to di- 
rect attention to the fact that all of the policies now under re- 
view, the policy in Grand Rapids Ins. Co. vs. Finn (60 Ohio St., 
513), and all of the policies in Phoenix Ins. Co. et al. vs. Carnahan 
(63 Ohio St., 258), except that of the Phenix Insurance Com- 
pany of Brooklyn, are substantially the same, in most cases 
identical, so far as they relate to the questions now before the 
court, and that the only material difference in the excepted 
policy is in the absence therefrom of the clause “including an 
award by the appraisers when appraisal has been required”, a 
difference which, in the view which we take of the meaning and 
effect of that clause, is of no consequence. 

In several. reported cases, not “in numerous cases and sup- 
ported by the great weight of authority”, it has been assumed, 
rather than demonstrated by a proper course of reasoning, that 
the effect of the clause quoted above is that the conditions relating 
to arbitration and appraisal do not become obligatory on the 
insured until appraisal has been required, in the sense of having 
been requested or demanded by the insurer, notwithstanding a 
stipulation in the policy, as in those now before the court, that: 
“No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements.” 
The contrary view is supported by several courts of high stand- 
ing in carefully considered and well-reasoned opinions, which 
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affirmed by the Circuit Court of Cuyahoga County, and the case 
is here, the plaintiff in error seeking a reversal of the judgments 
of the Circuit Court and Court of Common Pleas. 

In each of these cases the policy contained provisions as fol- 
lows :— 


This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated ac- 

‘cording to such actual cash value, with proper deduction for de- 
preciation however caused, and shall in no event exceed what it 
would then cost the insured to repair or replace the same with 
material of like kind and quality; said ascertainment or esti- 
mate shall be made by the insured and this company, or, if 
they differ, then by appraisers, as hereinafter provided; and, 
the amount of loss or damage having been thus determined, 
the sum for which this company is liable pursuant to this 
policy shall be payable sixty days after due notice, ascertain- 
ment, estimate and satisfactory proof of the loss have been re- 
ceived by this company in accordance with the terms of this 
ooiey. * * * 

in the event of disagreement as to the amount of loss the 
same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this com- 
pany each selecting one, and the two so chosen shall first select 
a competent and disinterested umpire; the appraisers to- 
gether shall then estimate and appraise the loss, stating sepa- 
rately sound value and damage, and failing to agree, shall 
submit their differences to the umpire; and the award in 
writing of any two shall determine the amount of such loss; 
the parties thereto shall pay the appraisers respectively selected 
by them and shall bear equally the expenses of the appraisal 
and umpire. 

This company shall not be held to have waived any provi- 
sion or condition of this policy or any forfeiture thereof by any 
requirement, act or proceeding on its part relating to the ap- 
praisal or to any examination herein provided for; and the 
loss shall not become payable until sixty days after the notice, 
ascertainment, estimate and satisfactory proof of the loss 
herein required have been received by this company, including 
an award by appraisers when appraisal has been required. * * * 

No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after 
full compliance by the insured with all the foregoing require- 
ments, nor unless commenced within twelve months next after 
the fire. * * * This policy is made and accepted subject to 
the foregoing stipulations and conditions * * *, 


These cases were all orally argued in one division of this court, 
but have been considered and decided by the whole court. 
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will be cited further on. It also logically results from the rul- 
ing in Ins. Co. vs. Carnahan, supra, upon like policies, although 
in those cases there had been a demand for appraisal, by the in- 
surers, that the condition as to arbitration or appraisement is a 
condition precedent and to entitle the insured to maintain an 
action to recover under the policy, he niust show that he has 
either performed the condition or has a legal excuse for non- 
performance thereof. To state it in another form, in case of a 
disagreement between the insurer and the insured as to the 
amount of the loss, the contract gives to the insured no right of 
action upon the policy, but only the right to enforce an award, 
unless the insurer has waived the condition by refusal to proceed 
under it, when requested, or otherwise: Carroll vs. Girard Fire 
Ins. Co., 72 Cal., 297. 

The Supreme Court of the United States, in Hamilton vs. 
Home Ins. Co. of N. Y. (137 U. S., 370) held that “if a contract 
of insurance provides that no action upon it shall be maintained 
until after an award by arbitrators is made as to the amount 
due upon it, the award is a condition precedent to a right of 
action on the contract”. See, also, Hamilton vs. Liverpool & 
London & Globe Ins. Co., 136 U.S., 242; Old Saucelito L. & D. 
Co. vs. Com. Union Assur. Co., 66 Cal., 253; Scottish Union & 
National Ins. Co. vs. Clancy, 71 Tex., 5. The last paragraph of 
these policies, respectively, contains this clause: “This policy is 
made and accepted subject to the foregoing stipulations and con- 
ditions.” A little above that occurs the following :— 

No suit or action on this policy for the recovery of any 


claim shall be sustainable in any court of law or equity until 


after full compliance by the insured with all the foregoing re- 
quirements. 


It should be noted that the “requirements” here mentioned 
are requirements by the terms of the contract, not requests by 
the insurer, for they are requirements already made and “fore- 


going”. At the very beginning of the statement of the condi- 
tions of the policy is the following :— 


This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated ac- 
cording to such cash value * * * said ascertainment or 
estimate shall be made by the insured and this company, or, if 
they differ, then by appraisers, as hereinafter provided; and 
the amount of loss or damage having been thus determined, 
the sum for which this company is liable pursuant to this 
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policy shall be payable sixty days after due notice, ascertain- 

ment, estimate and satisfactory proof of loss have been re- 

ceived by this company in accordance with the terms of this 
policy. 

Now, could a condition precedent be more express than this? 
In case of difference or disagreement the “ascertainment” of the 
amount for which the insurer shall be liable “shall be made” by 
appraisers, and, the amount “having been thus determined”, the 
same, not some other sum, shall be payable “sixty days after 
due notice, ascertainment and satisfactory proof of loss have 
been received by the insurer in accordance with the terms of 
the policy”, not in accordance with demand or request of the 
insurer. Beyond all reasonable dispute, this is an agreement to 
pay only after an award. But this is not all of the contract on 
this subject. 

It is again provided :— 

In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, 

a." 

And the loss shall not become payable until sixty days after 

the notice, ascertainment, estimate and satisfactory proof of 

the loss herein required have been received by the company. 

At this point these stipulations seem to be complete, and, ex- 
cept ior a slight but very important ambiguity, perfectly clear. 
Possibly the word “ascertainment” might have been referred to, 
and claimed to be confined to, the ascertainment of the loss and 
damage, by the insurer and the insured, when there is no dis- 
pute, as provided in the first condition which we have quoted; 
and therefore for greater certainty this clause is added, “includ- 
ing an award by appraisers when appraisal has been required”. 
It is true that the word “required” may mean “requested” or 
“demanded”; but it may also mean “made necessary” or “made 
an essential condition”, and the word “requirements”, as used 
in these policies, may mean “essential conditions” or “things 
made necessary” (see Century Dictionary), and that meaning 
should be adopted which would seem to be most in harmony 
with the other language of the contract. This phrase ‘when ap- 
praisal is required” is so strikingly different from the policies in 
reported cases which expressly provide for appraisal upon “the 
written request of either party”, or “when appraisal has been 
permitted”, that we may assume that it was intended to avoid 
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the construction placed on such policies, and when we consider 
the painstaking care with which the obtaining of an award is de- 
fined as a precedent condition, all through the contract, we are 
not at liberty to adopt a meaning for this one word “required” 
and the word “requirements” which would destroy the effect of 
everything else that is written in the contract on this subject and 
entirely reverse its meaning. 

When is an appraisal required or “made necessary” ex vi ter- 
mini within this contract? An award is not called for or required 
by this agreement in every case, because in many cases, doubt- 
less in most cases, there may be no dispute over the loss, but, by 
the express agreement of the parties, in the strongest terms, it 
is required “if they differ” and “in the event of a disagreement”. 
By the terms of the contract it is provided that, in case of dis- 
agreement, the loss does not become payable unless an appraisal 
has taken place; the “policy is made and accepted subject to 
the foregoing stipulations and conditions”, one of which is that 


No suit or action on the policy shall be sustainable * * * 
until after full compliance by the insured with all the foregoing 


requirements. 

It is very clear that the foregoing requirements are the re- 
quirements or conditions of the contract, and that the phrase 
cannot fairly be applied to some future and contingent demand 
or request by one of the parties. 

In a given state of circumstances, these policies plainly and 
definitely make the obtaining of an award, or at least an attempt 
in good faith to obtain an award, a condition precedent to a right 
of action on the policy, and it is elementary that the obligation 
of taking the initiative, or of showing an excuse for not doing 
so, is upon the party who has the affirmative in the action. 
“Where the parties, in their contract, fix on a certain mode by 
which the amount to be paid shall be ascertained, as in the pres- 
ent case, the party that seeks an enforcement of the agreement 
must show that he has done everything on his part which could 
be done to carry it into effect. He cannot compel the payment 
of the amount claimed, unless he shall procure the kind of evi- 
dence required by the contract or show that by time or accident 
he is unable to do so: United States vs. Robeson, 34 U. S., 319, 
327. See, also, 4 Encyc. Pl. & Prac., 632; 5 Id., 368; 1 Cyc., 
692. So that, from all the foregoing considerations, our con- 
clusion is that the clause “including an award when appraisal has 
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been required” is very far from meaning “when appraisal has 
been requested by the insurer”’, 

Yet, by the construction which is urged upon us now, and 
which has been once adopted by this court, a condition prece- 
dent which has been so clearly expressed is declared to be no 
condition precedent, and it is not available to the insurer even as 
a collateral condition unless upon its own demand. As we have 
already said, the courts which have adopted this construction 
have assumed, rather than demonstrated, its correctness. It has 
been fully discussed and its weakness, as we think, satisfactorily 
shown in Murphy vs. North British & Mercantile Co. (61 Mo. 
App., 323); and again in McNees vs. Southern Ins. Co. (69 Mo. 
App., 232); and these cases have become the settled law of the 
state of Missouri on that subject. We need not extend the dis- 
cussion further. In accord with the later view are the opinions 
of the courts in Minnesota, Tennessee and Illinois; as follows: 
Mosness vs. German American Ins. Co. of N. Y., 50 Minn., 341; 
Palatine Ins. Co. vs. Morton-Scott-Robertson Co., 106 Tenn., 
558; Phoenix Ins. Co. vs. Lorton & Co., tog Ill. App., 63. 

Having the strong convictions as to the proper construction 
and legal effect of these policies, which we have endeavored to 
concisely express above, we are of the opinion that the former 
ruling of this court in Grand Rapids Ins. Co. vs. Finn (60 Ohio 
St., 513) was wrong, and the same is now expressly overruled. 

It follows that the judgment of the Circuit Court of Stark 
County should be, and it is, affirmed; and that the judgments of 
the Circuit Court and Court of Common Pleas in the cases from 
Wood County and Cuyahoga County, respectively, should be, 
and they are, accordingly reversed, and judgment will be ren- 


dered in both of said cases for the plaintiff in error. 
Shauck, C. J., and Price and Summers, JJ., concur. 
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SUPREME COURT OF SOUTH DAKOTA. 


KENNEDY 
v8. 


AGRICULTURAL INS. CO. or Sioux FA.ts.* 


Proofs of loss are waived by denial of liability. 


Where the company was through reinsurance carrying other insurance 
on the risk at the time of issuing the policy it is estopped to set up 
a policy provision against other insurance for the purpose of avoiding 
the policy. 

Where the language of the policy is ambiguous and fairly open to differ- 
ent constructions, that which is most favorable to the insured will be 
adopted. 

A tornado policy covered all buildings except those covered with a board 
roof, 


Held, That a building whose roof was part shingle and part board was 
covered. 


Appeal from Circuit Court, Faulk County. An action by 
Michael Kennedy against the Agricultural Insurance Company 
of Sioux Falls, S. D. From a judgment in favor of plaintiff, de- 
fendant appeals. 


Jor Kirsy, for Apfellant. 
FRANK TURNER, for Respondent. 


HANEY, J. 

This action is on an insurance policy alleged to have been 
issued by the defendant. On November 21, 1902, the defendant 
answered the complaint. On March 5, 1903, both parties noticed 
the cause for trial and filed notes of issue. Subsequently the 
plaintiff served notice of motion for leave to file an amended 
complaint with a copy of the proposed amended pleading. On 
June 17, 1903, this motion was granted and defendant answered. 
The cause then being called for trial, defendant moved that it be 
stricken from the calendar and go over the term, for the reason 
that it was not at issue when the notice of trial was served, the 
issues having been changed. No statement or claim was made 
that defendant was taken by surprise or would be unable to try 
the cause on account of the amendment. The overruling of this 
motion was not reversible error: J. I. Case Threshing M. Co. 
vs. Eichinger, 15 S. D., 530. 


* Decision rendered, Dec. 19, 1906. 








1907. ] Kennedy vs. Agricultural Ins. Co. 203 


The allegations of the amended complaint are in substance as 
follows: (1) That the defendant is an insurance corporation 
existing under and by virtue of the laws of this state; (2) that on 
June 10, 1902, the defendant, for a valuable consideration, exe- 
cuted and delivered to the plaintiff its policy of insurance, 
whereby it insured a certain frame barn, then owned by the 
plaintiff, against loss or damage by fire, lightning and tornado, 
to the extent of $350, for the period of three years from and 
after June 9, 1902: (3) that thereafter, while such policy was in 
force, on July 31, 1902, the property so insured was entirely 
destroyed by a tornado; (4) that immediately thereafter, and 
more than sixty days prior to the commencement of this 
action, plaintiff gave to defendant the usual and necessary 
notice and proof of loss, and that, upon receiving notice of 
said loss, defendant sent its adjuster to examine and adjust 
said loss, that thereupon defendant waived further proof of 
loss; and (5) that defendant has wholly failed and refused to 
pay said loss or any part thereof, and that there, is now due 
and owing to plaintiff thereon the sum of $365, together 
with 7 per cent interest thereon from September 30, 1902. 
Defendant’s answer denies every allegation of the amended 
complaint not expressly admitted, expressly admits defend- 
ant’s corporate existence, and alleges: “That the policy of 
insurance issued by this defendant to the plaintiff was issued 
upon a representation and warranty, on the part of said plaintiff 
to this defendant that there was no other insurance upon said 
property and that said policy contained the following provision 
and limitation; to wit: ‘This policy shall be null and void if 
additional insurance is obtained without the written consent of 
this company [defendant in this action].’ That, contrary to the 
terms of said representations and warranty, and contrary to the 
terms of said policy, said plaintiff had procured, and there was 
at all times mentioned in the pleadings in this action, additional 
insurance upon said property, which additional insurance was 
obtained without the written consent of this company and with- 
out its consent in any manner.” 

Numerous rulings on the admission of evidence, tending to 
prove the issuance of the policy and a waiver of proofs of loss, and 
certain remarks of the learned circuit judge in connection there- 
with, are claimed to have been erroneous. If there was any er- 
ror in these rulings or remarks it was harmless. No testimony 
was offered by the defendant. From that introduced by the 
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plaintiff, without objection, or to which no valid objection was 
interposed, it clearly appeared that the policy was issued as al- 
leged; that the insured property was damaged by a tornado; 
that it was owned by the plaintiff when insured and when dam- 
aged; and that prooi of loss was waived by defendant’s denial 
of any liability on the ground of unauthorized additional insur- 
ance. All the material facts were undisputed. If defendant’s 
motion for a direction of the verdict was properly overruled 
there was only one question for the jury; namely, the amount 
of plaintiff's damages, and, in the absence of the court’s charge, 
it will be assumed none other was submitted. No objection is 
made to the amount of the verdict, or question raised as to the 
sufficiency of the evidence to sustain it. Such being the situa- 
tion, errors, if any were committed with respect to the introduc- 
tion of testimony touching issues other than the measure of 
damages and remarks of the court in connection with such rul- 
ing, cannot he regarded as prejudicial to any of the defendant’s 
substantial rights, and the only matter meriting further atten- 
tion is the overruling of defendant’s motion for a directed verdict. 

The grounds of such motion now relied upon relate to addi- 
tional insurance and construction of the insured property. So 
far as necessary to an understanding of the questions involved, 
the policy reads as follows :— 


The Agricultural Insurance Co. * * * in consideration 
of the stipulations hereinafter named and $78 of premium 
does insure Mr. Michael Kennedy * * * against direct 
loss or damage by fire, lightning and tornado (except as here- 
inafter provided) to-the amount not exceeding $3,250 to the 
following described property * * * to wit: $250 on 
dwelling house; * * * $350 on barn, including foundation, 
marked No. 2 in diagram; $300 on work horses and mules; 
* * * $150 on unbroken horses; * * * $200 on cattle 
and colts; * * * $2,000 on sheep. * * * For further 
particulars express reference is made to the application, bear- 
ing even number with this policy, now on file with the Agricul- 
tural Insurance Company, which hereby forms a part of this 
= and is made a warranty by the said assured. * * * 

his entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto shall be void if the insured now 
has or shall hereafter make or procure any other contract of 
insurance, whether valid or not, on property covered in whole 
or in part by this policy. * * * This policy does not cover 
against loss or damage by tornadoes, cyclones and wind- 
storms to temporary buildings, buildings in course of con- 
struction, buildings provided with board, hay or straw roofs, 
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buildings that are allowed to remain out of repair, or to hay 
and grain in stacks, or to wagons, buggies or farm machinery 
not under cover. 


The application contained the following :— 


Give size, height, age and full description of buildings in 
which indemnity is asked: Barn and shed No. 2, length, 250 
feet; width, 28 feet; height, 6 feet; years old, 3; kind of 
foundation, blocks; is building brick, stone or frame, frame; 
kind of roof, board, 32 feet on one side shingled; special con- 
dition and state of repairs of each building, good. * * * 
Q. Is there any other insurance on above property? If so, 
give names of companies and amount of insurance. A. No. 
The construction of the barn, as shown by the evidence, was 

substantially the same as given in the application. It was es- 
tablished by the evidence that another insurance company hav- 
ing its principal place of business at Redfield, in this state, 
issued its policy covering the plaintiff's barn, whereby it insured 
the same against loss or damage by fire, lightning and tornado, 
for the term of five years beginning November 14, 1899; that 
on April 7, 1900, this policy or risk was reinsured by the de- 
fendant; that the application upon which it was issued and the 
unpaid premium note were then delivered to the defendant, and 
that the secretary of the defendant, in writing, acknowledged re- 
ceipt of the same. In other words, when the policy sued on 
was issued, the defendant itself had been carrying the other 
insurance, by reason of which it seeks to avoid liability, for more 
than two years. With {Je application and premium note given 
for the other insurance in its possession, with full actual knowl- 
edge of all the facts concerning the same, defendant accepted 
plaintiff's cash and premium note and issued its policy. In view 
of these undisputed facts neither argument nor citation of au- 
thorities is required to support the conclusion that defendant 
should be estopped from asserting the existence of this other 
insurance for the purpose of avoiding its policy. Surely it can- 
not be heard to say that it intended to defraud the plaintiff. 
Whether the other ground of defendant’s motion was tenable 
depends upon whether the barn was insured against loss or dam- 
age by tornadoes. Clearly, all the property described in the 
policy was insured against loss or damage by fire and lightning, 
and all of it was insured against loss or damage by tornadoes, 
except as provided in the policy itself. One who relies upon an 
exception must show that his case falls within the terms of the 
exception. The rule is well settled that, when an insurance con- 
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tract is so drawn as to be ambiguous, or to require interpreta- 
tion, or to be fairly susceptible of two different constructions, so 
that reasonably intelligent men on reading the contract would 
honestly differ as to the meaning thereof, that construction will 
be adopted which is most favorable to the insured: Imperial 
Ins. Co. vs. County of Coos, 151 U. S., 452. Here the exception 
was “buildings provided with board roofs”. The roof of plain- 
tiff’s barn was in part “board” and in part “shingled”. It was so 
described in the written contract consisting of the policy and ap- 
plication. All the property by the general terms of the policy 
was insured against loss or damage by tornadoes. The excep- 
tion was buildings provided with board roofs, not buildings pro- 
vided in whole or in part with board roofs. Therefore, plaintiff's 
building, not being within the terms of the exception, was in- 
sured against tornades, and defendant’s motion for a directed 
verdict was properly overruled. And it may not be improper to 
observe that this interpretation of the contract evidently accords 
with the original understanding of the parties, the plaintiff hav- 
ing given immediate notice of the injury to his barn, and the 
defendant having denied liability on the sole ground of other un- 
authorized insurance. The judgment of the Circuit Court is 
affirmed. 

Corson, J., not sitting. 
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SUPREME COURT OF WISCONSIN. 


EVANS 
v8. 


CRAWFORD COUNTY FARMERS’ MUT. \ 
FIRE INS. CO.* ' 


In a transfer of realty by operation of law the transition occurs when the 
last act requisite thereto takes place regardless of the date of the 
ee. if there be one, to which all acts in that regard are refer- 
able. 

In case of a transfer of realty pursuant to a prior agreement the rights of 
the parties as to strangers in the absence of any agreement to the 
contrary between such parties are referable to the actual transition 
of the property. 

In case of an agreement to transfer land on which there is a building, the 
owner being insured against loss thereof by fire and a destruction of 
such building after such agreement and subsequently a consumma- 
tion of sueh agreement as to what remains, in the absence of any 
contract to the contrary, as regards the insurer, the right to recover 
for the loss is in the executory vendor. 

The doctrine of relation operates to carry a transfer of realty back to the 
agreement to which it is referable so far as necessary to protect the 
equitable rights of the vendee but strangers to the transaction cannot 
claim any benefit thereof. 

If a husband absents himself from home, keeping his whereabouts un- 
known and leaving his property wholly under the care of his wife she 
is his agent by implication of law (ex necessitate) to do those things 
which customarily are delegated to wives having such charge of prop- 
erty. Beyond that the wife cannot bind the husband as his general 
agent regardless of whether her act to that end be judicious or not 
from a business standpoint. 

The authority of a wife as agent for her husband by implication of law 
does not, under any circumstances, extend to selling and conveying 
his real estate. 

The rule that, if a wife contracts, assuming to act for her husband, so 
that the benefit comes to his hands and he does not disavow within 
a reasonable time, he is bound as having authorized the contract, 
does not apply to acts of the wife where the benefit comes to her. 
In such circumstances, as to general contracts, ratification by some 
affirmative act with knowledge of the facts recognizing the wife as 
having had authority to make the agreement is necessary to bind the 
husband. 

If a wife is left in charge of insured property and a loss occurs and the 
husband from the circumstances of his situation cannot be reached so 
as to enable him to make the proofs of loss, the wife may do so by 
implied appointment. 

An agent, ex necessitate, to make proofs of loss under an insurance policy 
has no apparent authority beyond that necessary to effect the object 
of the implied appointment. If in making the proofs she commits a 
fraud it does not become that of the husband unless he becomes a 
party to the deceit by ratifying her act with knowledge of the facts. 


% Decision rendered, Dec. 4, 1906. Syllabus by the Court. 
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The terms of an insurance policy providing that false swearing of the 
assured in making the proofs of loss shall avoid the policy does not 
apply to an agent ex necessitate to make such proofs, unless the 
principal, with knowledge of the facts, ratifies the agent’s act. 

In case of the commission of a fraud by an agent as above suggested and 
the husband seeks to enforce the policy in good faith according to 
the proofs, he does not become a party to the deceit by the mere 
fact that he has knowledge of the claim of the insurer. So long as 
he proceeds reasonably, in good faith, to enforce his claim he is 
not a participant in the fraud of the agent by ratification. 


Appeal from Circuit Court, Crawford County. Action by 
Frank I. Evans against the Crawford County Farmers’ Mutual 
Fire Insurance Company. Judgment for plaintiff, and defendant 
appeals. 


Statement of facts by MARSHALL, J. 

Action to recover on an insurance policy. The complaint was 
in due form for the recovery of loss by fire insured against by 
the contract contained in the policy. The defendant answered, 
among other things, that plaintiff had no insurable interest in 
the dwelling house, which was insured for $600, and that he for- 
feited all right to recover by reason of false swearing in making 
proofs of loss. The policy contained conditions on both of such 
subjects. The evidence was to the effect that plaintiff purchased 
the farm upon which the dwelling house insured was located at 
the agreed price of $4,600, $600 being paid down and the vendor, 
A. J. Haggerty, giving plaintiff a land contract in the usual form. 
The plaintiff went into possession and made permanent improve- 
ments on the farm to the value of about $1,000. About a year 
and a half after the purchase was made, during which time plain- 
tiff paid interest to the amount of $240, it was agreed between 
the parties to the contract and one Kane that the latter should 
take a deed of the premises from Haggerty and make a new land 
contract to the plaintiff similar to the one made by Haggerty, 
and that the former should be substituted for the latter. That 
agreement was carried out. The new contract bearing date Oc- 
tober 3, 1901, or about six months prior to the actual transaction 
between Kane, plaintiff and Haggerty. January 23, 1902, plain- 
tiff took out the insurance policy through the agency of Mr. 
Kane, insuring the dwelling house for $600, the household fur- 
niture therein and household goods for $300, and provisions to 
the amount of $50. Several months thereafter plaintiff received 
an injury from which blood poisoning set in, and he left home 
and remained away, his whereabouts being unknown, for about a 
year, when it was discovered that he was being cared for as an 
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insane person in an asylum at Danver, Mass. Some time there- 
after he recovered his normal condition and returned to his 
home. During his absence and on March 1, 1903 taxes upon 
the land and interest upon the land contract being in default and 
Mrs. Evans being somewhat embarrassed in respect to caring 
for the property, Mr. Kane proposed to give her $100, for a 
surrender of the propertv to him. She expressed a willingness 
to accept the proposition upon condition of her having till 
April I, 1903, to dispose of her personal property, Mr. Kane to 
deposit the $100 with Thomas Coughlin, and she to deposit with 
him the land contract and to vacate the premises in thirty days, 
the money and contract to be then delivered to the parties en- 
titled thereto. The money and contract were deposited accord- 
ingly, but the contract was not deposited till after the fire oc- 
curred. Mrs. Evans subsequently took the $100, and Mr. Kane 
took the contract. Proofs of loss under the policy were made 
by Mrs. Evans as agent for her husband, aided by Mr. Sime, 
president of the defendant company. Before plaintiff returned 
she commenced an action in his name to recover the loss. After 
such return the litigation was conducted by his direction. The 
cause was submitted to the jury for a special verdict containing 
questions agreed upon by counsel to cover the matters in con- 


troversy. The verdict rendered was as follows :— 


sé 


1. Did the plaintiff's wife, Mary Evans, knowingly and with 
intent to defraud the defendant company, make any false state- 
ments in the proofs of loss submitted to the defendant company, 
in regard to the amount, value or condition of any of the prop- 
erty damaged or destroyed by the fire on March 5, 1903? 

“Answer. No. 

“2. Did the plaintiff keep a good ladder of sufficient length to 
reach the roof of his dwelling house in the immediate vicinity of 
said house ? 

“Answer. Yes. 

“3. If you answer the second question ‘yes’ answer this ques- 
tion: Was said ladder in the immediate vicinity of said house at 
the time of the fire? 

“Answer. Yes. 

“4. Was the plaintiff’s dwelling house provided with a scuttle 
or other means of reaching the under side of the roof from the 
inside of the house? 

“Answer. Yes. 


“s. 1f the court should finally decide upon your findings and 
Vou. XXXVI.—14. 
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the law applicable to this case that the plaintiff is entitled to re- 
cover, at what sum do you assess the value of the personal prop- 
erty damaged or destroyed by said fire; to wit :— 

“A. At what sum the household furniture? 

“Answer. $51.26. 

“B. At what sum upon the wearing apparel? 

“Answer. $50. 

“C. At what sum upon the bedding? 

“Answer. $25. 

“D. At what upon the provisions? 

“Answer. $25.” 

Defendant’s counsel moved the court to change the answer 
to the first question from “No” to “Yes” and to strike out the 
answer to the fifth question, and for judgment in favor of the 
defendant on the verdict as so corrected. As an alternative de- 
fendant’s counsel moved the court upon the exceptions taken 
on the trial to set aside the verdict and grant a new trial, and 
further to set aside the verdict and grant a new trial upon various 
other exceptions specified. The motions were overruled. 
Thereafter judgment was rendered in favor of the plaintiff ac- 
cording to the special verdict and the defendant appealed. 


Graves & EARLL and Cuas. H. SCHWEIZER, for Appellant. 
GroropHorst, EvANS & THOMAS, and HowE & GILMAN 
for Respondent. 


MARSHALL, J. (after stating the facts). 

Respondent was the owner of the land on which the dwelling 
house mentioned in the policy was situated when the insurance 
was effected. He was in possession thereof under a land contract, 
was not in default and had made some payments on such con- 
tract, and also had made valuable improvements on the land. 
The equitable ownership was in him, the legal title only being 
in his vendor in trust to secure the unpaid purchase money. That 
made him to all intents and purposes the owner of the premises, 
his interest being of sufficient dignity to satisfy the calls of a 
policy as to the interest of the insured being entire, unconditional 
and sole ownership: Johannes vs. Standard Fire Office (Lim- 
ited) of London, 70 Wis., 196, 35 N. W., 208, 5 Am. St. Rep., 159; 
Wolf vs. Theresa Village Mutual Fire Ins. Co., 115 Wis., 402, 
o1 N. W., 1014. That situation was not sufficiently changed 
prior to the destruction of the dwelling house by fire, unless the 
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contract right to such property was therefore extinguished by 
the acts of respondent’s wife. Thus far there does not seem to 
be any controversy in the case. 

It follows that when Mrs. Evans proposed to Mr. Kane, the 
then executory vendee, to surrender her husband’s interest in 
the land for $100, upon condition of her being allowed till the 
first day of the succeeding April to dispose of the personal prop- 
erty thereon, and the deposit was made with a mutual agent, of 
the $100 by Mr. Kane, and of the land contract by Mrs. Evans, 
she to draw the money and Kane to obtain the contract, upon 
surrender of the property being made, respondent was the owner 
of such property and such ownership was not subject to extin- 
guishment except by act or operation of law or by deed or con- 
veyance in writing subscribed by him or by his lawful agent 
thereunto authorized in writing: Section 2302, Wis. St., 1898. 
An authorized surrender of the contract to Kane and delivery of 
possession of the premises to him and acceptance thereof with 
intention to extinguish the contract right would have satisfied 
the requisites of the statute as to transfer by operation of law. 

It is contended by appellant’s counsel that the agreement and 
deposit of the money before the fire and of the agreement and 
the withdrawal of the money by Mrs. Evans and abandonment 
of the land by her after the fire, satisfied all the requisites of a 
transfer of an interest in realty by operation of law as of the 
date of the agreement, so that when the property was destroyed 
plaintiff had no insurable interest therein and so could not 
legitimately recover on the policy. 

Now, assuming for the moment, that Mrs. Evans had au- 
thority to dispose of her husband’s realty, as it is claimed she 
did, we are unable to see that there was a transfer thereof before 
the fire, and how a transfer thereafter could antedate the fire and 
supersede the cause of action on the policy which became fixed 
thereby, subject to conditions precedent as to enforcing the same, 
is not perceived. If the position of appellant be correct then in 
any case where the owner of land on which there is a building 
insured against loss by fire gives a contract to another to sell 
the property to him, the sale to be consummated at a time stated, 
but in the meantime such owner to remain in possession, and 
before the time arrives for such consummation the building is 
destroyed by fire, if the parties see fit to carry out their agree- 
ment, nevertheless, and do so, neither one of them ean recover 
for the loss. The new one cannot because he was not the one 
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insured, and the former cannot, though he owned the property at 
the time of the fire, because his ownership was thereafter di- 
vested pursuant to an agreement made before the fire. We are 
not referred to any principle or authority to support that view. 
It is rather assumed that though the surrender of the premises 
to Mr. Kane, if there were such surrender in fact, and the with- 
drawal by Mrs. Evans after the fire of the $100 from the mutual 
agent, and deposit with him of the contract, by relation, operated 
to terminate plaintiff’s interest in the land before the fire and as 
of the date of the agreement. 

It is quite familiar that one agrees, even verbally, to a sale 
of real estate and afterward executes the agreement by convey- 
ing the land, for the purpose of protecting the equitable right of 
the executory vendee, the deed will be regarded as having taken 
effect as of the date of the agreement: 24 A. & E. Ency. of Law 
(2d Ed.), 274. Thus though the actual transfer of the realty oc- 
curs at the time of the performance of the last act requisite 
thereto, by a fiction in the law, it is carried back, if necessary to 
do justice between the parties, to the date of the agreement con- 
summated by the transfer, but that has no reference to the rights 
of either party to the transaction as regards strangers thereto. 
In Farmers’ Mutual Ins. Company of Lancaster vs. Graybill (74 
Pa., 17). lands on which there was an insured building were sold 
under judicial proceedings requiring confirmation to consum- 
mate the sale. After the sale and before such confirmation the 
buildings were injured by fire. Upon such confirmation and a 
deed being made pursuant thereto, by the doctrine of relation 
the transition of the land, for some purposes, was carried back 
to the date of the sale, but not so as to make any change in the 
legal relations between the former owner and the insurance 
company which became fixed in the meantime. It was held that 
the cause of action to recover on the policy accrued to the for- 
mer owner. This court held in Stahl vs. Lynn (86 Wis., 75) that 
the doctrine of relation is only invokable by one person against 
another with whom he is in privity as regards the particular 
contract. The conclusion on this branch of the appeal must be 
that in case of a transfer of title to realty by mere operation of 
law upon the acts of the parties, the change of title occurs at 
the instant all the circumstances exist requisite thereto. The 
law, in legal contemplation, executes the will of the parties, and 
as it cannot operate till the last act on their part shall have oc- 
curred, indicating irrevocably such will, that is the earliest mo- 
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‘ment at which by such operation the transition of title takes 
place. In the meantime the former owner, except as the equi- 
table doctrine of relation may be necessary to protect the latter 
and those in privity with him, remains the owner of the property. 

What has been said really renders unnecessary the question of 
‘whether Mrs. Evans had authority to sell her husband’s interest 
in the realty and convey the same to Kane, but we will briefly 
give attention to that subject. 

The rule is familiar that a wife under some circumstances may 
act to some extent as agent by implied appointment for her hus- 
band, and that such is the case when the latter had left his prop- 
erty in possession of the former with no one to care therefor but 
her. In such a case the authority of the wife is not referable 
‘merely to the marital relation, for she has no authority to bind 
ther husband by contract generally, on that account. The au- 
thority springs from the apparent necessities of the situation 
and is limited in its scope to that which, under the circumstances, 
can be reasonably presumed to be the intention of the husband. 
Her power to act at all is referable to a presumption of appoint- 
ment and is fenced about, as in case of any other agency, by the 
apparent authority appropriate under the circumstances. In 
short, in contemplation of law the authority of the wife is based 
on the presumed intention of the husband. As that rests 
wholly in mere presumption, it goes no further than the cus- 
tomary authority which husbands usually confer under the same 
or similar circumstances. A very interesting discussion of that 
subject is found in Benjamin vs. Benjamin (15 Conn., 347), cited 
to our attention by counsel. Beyond the authority mentioned 
the wife cannot bind her husband as agent ex necessitate regard- 
less of whether her attempt to do so is or is not a judicious one 
from a business standpoint. 

True, as is said in effect in Felker vs. Emerson (16 Vt., 653), 
in case of extraordinary circumstances the presumed authority 
of the wife extends to all reasonable methods of meeting the ex- 
treme situation, but that is because such would be the natural 
‘inference as to what a husband would authorize to be done under 
such circumstances. But would that extend to permitting the 
wife in her discretion to sell the husband’s real estate? We 
think not. It has never been held that it would so extend by 
‘any court that has dealt with the subject, so far as we can dis- 
‘cover. Husbands do not usually when absenting themselves 
from home so as to leave the entire care of their property to 
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their wives give the latter authority, in their own judgment, un- 
der any circumstances to sell and convey the realty. No such 
authority can be implied from the unexplained absence of the 
husband for any length of time. We state that as a legal prin- 
ciple, sufficiently established by the fact that there are no prece- 
dents to the contrary, and the fact that the requisites to a transfer 
of realty are such that authority of an agent to make such a 
transfer cannot rest on mere implication. That is consistent 
with all said in Butts vs. Newton (29 Wis., 632), and the other 
authorities called to our attention by appellant’s counsel. 

But it is argued by appellant’s counsel that in case of an un- 
authorized transfer by a wife of her husband’s property he will 
be bound unless he seasonably disavows her act, and to that au- 
thorities are cited to the effect that when a wife in the absence 
of her husband contracts for his benefit and the benefit comes 
to his possession he will be bound unless within a reasonable 
time after becoming acquainted with the facts he disavows her 
act: Hill vs. Sewald, 53 Pa., 271; Berwick vs. Dusenberry, 32 
How. Prac., 348. That hardly fits this case because the proof © 
does not show that the benefit of Mrs. Evans’s contract came to 
the hands of respondent.. When a wife, assuming to act for her 
husband but without authority so to do, contracts for her own 
benefit, ratification does not spring from neglect to disavow but 
from some affirmative recognition of her act as having been 
done by authority. 

Error is assigned because the court refused to change the 
answer to the first question of the special verdict so as to find 
Mrs. Evans was guilty of knowingly and with fraudulent intent 
swearing falsely in regard to the personal property destroyed, 
and further error is assigned as to instructions on that branch 
of the case. In our view neither of such assignments of error are 
important. 

It is conceded that Mrs. Evans had authority, presumably 
from her husband, to make the proofs of loss. He was absent 
from home. He did not know of the fire till long after the time 
required for making the proofs. She was left in charge of the 
property. Under those circumstances it is held that the wife 
may make the proofs of loss by implied authority of the husband 
as his agent ex necessitate: O’Connor vs. Hartford Fire Ins. 
Co., 31 Wis., 160. The appellant in this case recognized that 
rule, received the proofs of loss made by Mrs. Evans, and de- 
fended upon the ground that fraudulent false swearing by the 
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agent in such a case without the knowledge of the principal, in 
doing that which the former by implied authority is authorized 
to do in a proper manner, is to all intents and purposes the fraud 
of the latter; that the employment of an agent carries with it ap- 
parent authority to do all that the agent does in carrying out 
the object of the agency. True, the general rule is that a prin- 
cipal is bound by the acts of his agent within the scope or object 
of the employment, though such acts include false and fraudu- 
lent representations made in the course of such employment to 
accomplish its object, of which the principal has no knowledge: 
Mechem on Agency, § 743: Cobb vs. Simon, 124 Wis., 467. 
However, it is considered that the law is somewhat more tender 
of the interests of a principal who makes no appointment of an 
agent in fact, but the law raises an implication of one for his 
benefit, as in this case; that, on principle, the scope of the em- 


ployment does not include acts which will defeat the very equity 


of the law in respect to the implied authority. 

As a further answer to counsel’s contention above discussed it 
seems that the construction of the policy clause to the effect that 
false swearing on the part of the assured will work a forfeiture, 
adopted in Metzger vs. Manchester Fire Assur. Co. (102 Mich., 
334) is sound as regards an agency ex necessitate. We go no 
further than the facts of this case in adopting that view. That 
court held, under the rule that forfeitures are not favored in the 
law; that the policy clause referred to should be strictly con- 
strued and held not to apply to false swearing on the part of 


the agent for the assured, unless the latter is actually a 


party to the deceit by either authorizing it in advance 
or subsequently ratifying it. To the same general effect 
is Mullin vs. Mutual Fire Ins. Co., 58 Vt., 113. There 
it was held that the principal participated in the deceit 
of his wife, who acted as his agent, by taking her statement 
of household effects lost by fire and swearing to it as true 
without investigation. In the instant case it must be remem- 
bered that there was neither an express turning over by the 
principal to the wife as agent, of the matter of making the proofs 
of loss, nor a careless omission to verify her statement before it 
was delivered to the appellant. There was merely an agency, 
implied by law—one arising from the necessities of the case to 
do the act essential to preserve the cause of action under the 
policy, to recover for the loss. In such circumstances nothing 
short of ratification with knowledge of the facts should be held 
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to operate as an adoption by the principal of the acts of the 
agent outside of those necessary to execute the object of the 
agency. 

It is claimed that respondent did ratify what was done by his 
wife in taking up the litigation commenced by her, after his re- 
turn, and pursuing it to judgment without withdrawing so much 
of the claim as was fraudulently made, if any. It does not seem 
so. He found the cause of action at issue in respect to the claim 
of fraud. There is nothing to show that he did not take up the 
matter, in good faith, where he found it. He was not obliged, 
at his peril, to take the allegations which he found in appellant’s 
answer as true. The questions as agreed upon, submitted to the 
jury, did not contain any inquiry on this subject. So it must be 
assumed, from the attitude of counsel at the trial, that there was 
no such question then supposed to be involved. Certainly, un- 
der the circumstances, there was no ratification as a matter of 
law, and the court did not commit any error in not submitting to 
the jury a question in respect to the subject, as matter of fact. 

As before indicated, our view of the case renders it unneces- 
sary to discuss the subject argued at much length in the briefs of 
counsel as to whether the answer to the first question in the 
special verdict has credible evidence to support it. We do not 
pass on that. If the proofs of loss included property not injured 
or destroyed it was all eliminated by the verdict and the inclu- 
sion of it, whether by mistake or fraud, under the circumstances, 
did not work a forfeiture as to the respondent, 

The judgment is affirmed. 
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COURT OF APPEALS OF KENTUCKY. 





GERMAN INS. CO. oF FREEpPoRT, ILL. 
vs. 


GOODFRIEND.* 


Where a course of dealing justified the insured in the belief that credit 
would be allowed for the premium, its non-payment did not invali- 
date a parol contract of insurance. 


Notice to insured’s salesman that the policy would not be renewed was 
not notice to the insured, since it did not concern a matter within 
the scope of the salesman’s agency. 


Negligence of the insured or his employee contributing to a loss is no 
defense against a loss claim. 


Where the fire resulted from the explosion of a gasoline lighter, evi- 
dence of its defective character to show a knowledge of an increase 
of the hazard by means within the knowledge and control of the in- 
sured is not admissible where it does not appear that insured knew 
of the defect. 


Appeal from Circuit Court, Bell County. Action by J. Good- 
friend against the German Insurance Company of Freeport, III. 
From a judgment for plaintiff, defendant appeals. 


Gro. DURELLE and GreGorRY & MCHENRY, for Appellant. 
Wm. Low and C. A. Woon, for Appellee. 


SETTLE, J. 

Appellee, Jacob Goodfriend, owned a large department store 
in Middlesborough, and conducted therein a general mercantile 
business. He carried on his stock of goods insurance to the 
amount of $18,100, including a policy of $1,000 in the German 
Insurance Company of Freeport, IIl.; also an insurance of $1,500 
on the building. The insurance on both stock and building was 
less than their value. 

The policy in the appellant company expired at 12 o'clock, 
noon, October 1, 1904. On the forenoon of that day appellee, 
knowing the policy would expire at the time indicated, went to 
see J. W. Campbell, who was then, and had for six or more years 
been, the Middlesborough agent of appellant, and, meeting him 
away from his office, reminded him that his policy in the appel- 
lant company would expire at noon of that day, and that he 
wanted to renew it, to which Campbell replied, “all right, I will 
“}% Decision rendered, Dec.6,1906. 
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write it up”. With these words the parties separated, but, meet- 
ing him again in the afternoon, appellee asked Campbell, in the 
presence of one Ford, if he had written or attended to that 
policy, and he said he had. Campbell received in the afternoon, 
and after the last conversation with appellee, a letter from ap- 
pellant’s general agents, at New Orleans, instructing him not to 
renew the policy on appellee’s goods, immediately following 
which he went to appellee’s store to notify him that he would not 
renew the policy. Failing to find appellee at the store, he told 
Harry Goodfriend, appellee’s brother, and a clerk in the store, 
of appellant’s refusal to renew the policy. Appellee did not see 
Campbell again that day, nor did he receive that day the in- 
formation left by the former with Harry Goodfriend that the 
policy would not be renewed. On the night of October 1, 1904, 
about 10:30 o'clock, appellee’s storehouse and stock of goods 
were destroyed by fire caused by the explosion of a gasoline 
lighter. Thereafter appellant refused to pay any part of the loss 
sustained by appellee on account of the fire, and the latter sued 
it for the insurance claimed of it by him, amounting to $1,000, 
and this sum was awarded him by verdict of the jury, and the 
‘judgment rendered thereon. Appellant thereupon made a mo- 
tion and filed grounds for a new trial, which was overruled. 
Various grounds are relied on by appellant for a reversal. It 
is insisted that an oral agreement to renew a policy, as in this 
case claimed, is not binding, unless it be shown that the premium 
was paid, or its payment waived, which, it is argued, was not 
done. We concede the correctness of the proposition asserted, 
but are of opinion that it appears from the record the payment 
of the premium was waived. Indeed, the waiver is fairly shown 
by the weight of the evidence, and is not denied by the answer. 
The following averments appear in the petition: “That for 
several years prior thereto (October 1, 1904), plaintiff had been 
insuring his property with defendant and other companies repre- 
sented by Campbell, all of which insurance had been effected 
through Campbell as agent; that Campbell during all of that 
time had never required of plaintiff payment of the premium at 
the time the policies were issued but made a charge of premium 
against him on his books and afterward, at such times as he de- 
sired to collect the premium from him, would present an account 
for same and receive payment; that because of that course of 
dealing upon the part of Campbell he had not by October 1, 1904, 
paid the premium for the renewal of the policy; that he was able 
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and willing to pay the premium on the day that the renewal 
should have been issued, and every day thereafter upon the de- 
mand of Campbell.” In testifying for appellant, Campbell ad- 
mitted that for several years appellee had been procuring 
through him, as agent of appellant and other companies, insur- 
ance upon his goods, and that the premiums were invariably 
charged by him to appellee and collected after the issual and de- 
livery of the policies, and though it does not appear from his or 
appellee’s testimony how long the premiums were allowed to 
remain unpaid after the issue of the policies, giving Campbell the 
credit of being an experienced business man, we must presume 
that the premiums were collected of appellee in time for Camp- 
bell to make his monthly remittances to the companies to which 
the premiums were owing. 

In Baldwin vs. Phoenix Ins. Co. (107 Ky., 356), which involved 
practically the same facts here presented, this court said: “The 
appellee’s agent had for years been issuing policies of insurance 
to the appellant, and during all these years the premiums were 
not paid on the day the policies were issued or renewals were 
made. The agent made charges upon his books against the ap- 
pellant of the premiums, and when it suited his pleasure he pre- 
sented the account, which was paid. The appellant had the right 
to rely upon this method of doing business, and presume, in the 
absence of a notice to the contrary, that it would be followed 
by the company with reference to the contract under considera- 
tion. We think this method of transacting the business was, in 
effect, giving a credit to the appellant for the premium, and he 
had the right to understand that he was getting credit therefor, 
and that he was to pay it upon demand only. * * * If the 
premium for the renewal was paid at the time the contract was 
made, it seems to us that no one could contend that it was not a 
valid contract. This being true, then there can be no question 
as to the right of appellant to make a contract postponing the 
payment of the premium. This could be done by express con- 
tract, or it can be done, as was done in this case, by a course of 
dealing which shows that the parties contemplated that credit 
should be given for the premium, and that it should not be paid 
when a renewal policy was to be issued, but upon the demand of 
the agent:” May on Ins., § 22a; King, etc., vs. Cox, etc. (Ark.), 
37 S. W., 877; Home Ins. Co. vs. Adler, 71 Ala., 516. 

When appellee, only a few hours before his policy in the ap- 
pellant company expired, reminded its agent, Campbell, that it 
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would expire at noon of that day, and requested its renewal, and 
the latter promised to renew it, appellee, in the absence of a no- 
tice to the contrary, had the right to understand that he was to 
be charged with the premium and would be required to pay it 
on demand, as had for years been done in such transactions be- 
tween himself and appellant’s agent. Under the facts presented, 
‘we think the contract was a completed one, and binding upon 
the parties, unless the act of appellant’s agent, Campbell, in noti- 
fying appellee’s clerk before the destruction of the store by fire 
‘of appellant’s refusal to renew the policy relieved it from liability. 
If correct in this conclusion the lower court did not, as con- 
tended by appellant, err in failing to instruct the jury on the ques- 
tion of waiver. As already indicated, the pleadings made no 
issue as to the waiver. The answer did not traverse the facts 
alleged in the petition as constituting the waiver, but did deny 
that Campbell had authority as agent to make it, and alleged 
that he was only a soliciting agent for appellant. However, the 
question of his agency was submitted to the jury by the instruc- 
tions, but in view of his own admissions as to the scope and ex- 
tent of his agency, there was no doubt of his authority to make 
the waiver claimed, so if the court had failed to give an instruc- 
tion on the question of agency, it could not, in view of appellant's 
own testimony, have been prejudicial to its rights. 

As to the notice given appellee’s clerk, it was conclusively 
shown by Campbell’s own testimony that he did not know the 
clerk in appellee’s store to whom he gave the notice that ap- 
pellant would not renew the policy on appellee’s goods; he, 
however, learned afterward that the name of the clerk was Harry 
Goodfriend, a brother of appellee. All that he'said to him was, 
“the German Insurance Company declines to renew your policy 
of insurance”. It does not appear from the record that Harry 
Goodfriend knew appellee had held a policy in appellant com- 
pany, or that the communication was heard by him or any other 
person. He denied that it was made to or heard by him. Camp- 
bell did not exhibit to the person he claims to have addressed 
the letter from the general agents instructing him not to renew 
the policy, and he made no inquiry as to the whereabouts of ap- 
pellee, or when he would return, gave no direction to convey 
this message to him, and made no further effort himself to see 
him. Appellee was then at his residence, but a short distance 
away. According to the evidence, appellee never received in- 
formation of the communication claimed to have been made by 
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Campbell to his clerk. The latter says he did not mention it to 
appellee, and the two were uncontradicted as to the fact that 
Harry Goodfriend was not a partner, or interested in the store, 
and that his only connection with it was as salesman or clerk. 
He was not authorized to obtain insurance on the goods, and 
had never done so, and knew nothing of the insurance held by 
appellee, or when it expired. Upon these undisputed facts the 
lower court held that there was no evidence which tended to show 
that the clerk in question had authority to act upon Campbell’s 
message, or that notice to him was sufficient to charge appellee 
with knowledge of appellant's refusal to renew the policy. Of 
this ruling, and the failure of the court to submit to the jury, 
under proper instructions, the question of whether the clerk was 
an agent of appellee authorized to receive and act upon the notice 
given by Campbell, appellant complains. 

Notice to an agent will not hold the principal unless it con- 
cerns a matter within the scope of the agent’s authority. In 
Mechem on Agency (§ 125) we find this correct statement of the 
law on the subject: “This rule which imputes to the principal 
the knowledge possessed by an agent applies only to cases where 
the knowledge is possessed by an agent within the scope of 
whose authority the subject-matter lies. In other words, the 
knowledge or notice must come to an agent who has authority 
to deal in reference to these matters which the knowledge or 
notice affects, and whose duty it therefore is to communicate it to 
his principal.” There being no evidence that Harry Goodfriend 
was an agent whose general or special powers were sufficient to 
render notice to him of appellant’s refusal to renew the policy 
effective as to appellee, and it appearing beyond question that 
appellee was himself the sole owner and manager of his store and 
business at the time of such alleged notice to his clerk, it was 
not error for the trial court to decide as a matter of law that the 
notice of appellant’s refusal to renew the policy given by Camp- 
bell to appellee’s clerk was not notice to appellee and, this being 
true, the failure of the lower court to instruct the jury on that 
question was not error. In Mechem on Agency (§ 105) it is said: 
“Where the facts are undisputed, the court must determine 
whether they create an agency, and, if so, with what powers and 
limitations; and this is equally true whether it is sought to es- 
tablish the agency by previous authorization or subsequent rati- 
fication.” 

We discover no error in the failure of the lower court to in- 
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struct the jury on the question of whether appellee was negligent 
in the matter of failing to repair the lighter, or in the means 
adopted in attempting to extinguish the fire. When the fire 
broke out Harry Goodfriend was the only employee in the store. 
He was intrusted with the duty of closing the store after the 
day’s business, and was performing that duty as usual when his 
attention was attracted by hearing something pop. Upon reach- 
ing the place in the store from which the sound came, he discov- 
ered a blaze at the gasoline lighting machine. He attempted to 
shut off the supply of gasoline from the tank, and the lighting 
machine exploded in his face, scattering the burning gasoline 
around and on the goods nearby. Seeing that the store was on 
fire, he ran to the front door and gave the alarm by firing a pistol 
six times, after which he returned to the back end of the store 
and by the use of a small garden hose attempted to put out the 
fire, and, while so engaged, others reached the store and gave 
him all the assistance they could in trying to subdue the flames, 
but their efforts were unavailing; the fire spread so rapidly that 
the smoke and flames soon pervaded the entire building, and 
drove those who were trying to save the property into the open 
air. Scarcely any of the goods were saved though apparently 
every effort was made by the persons present to get them out oi 
the house. Appellee had the permission of appellant to use in 
his store the gasoline lighter; there was evidence that the lighter 
seemed to be out of order at 9 o’clock that night, which was 
about an hour and a half before the fire, but none that it had pre- 
viously been out of repair. When discovered at 9 o’clock out 
of order it was adjusted, and thereafter apparently gave the 
usual light down to the time of the explosion. There was no 
evidence that conduced to prove appellee or his clerk negligent, 
either in causing the fire, or in failing to extinguish it, or that 
the amount of the loss was increased by any negligence on their 
part. But if such negligence as is complained of by appellant 
had been proved, it would not have constituted a good defense 
to the action. In Scottish U. & N. Ins. Co. vs. Strain (24 Ky. 
Law Rep., 958) we find the above view of the law approved by 
this court in the following language: “Appellant also complains 
that the court erred in sustaining a demurrer to the second para- 
graph of its answer, wherein it charges that the fire originated 
from the negligence of appellee’s agent. The law is well set- 
tled that insurance companies are responsible for losses occa- 
sioned by a risk insured against, notwithstanding such losses 
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may be directly contributed to by the negligence or carelessness 
of the insured or his agent: St. Louis Ins. Co. vs. Glasgow, 41 
Am. Dec., 664; tna Ins. Co. vs. Johnson, 11 Bush., 594. In 
fact, it is just such risks as these that induce people to take out 
insurance.” 

It is further insisted for appellant that the lower court erred in 
refusing to permit its amended answer to be filed. The amended 
answer alleged that the gasoline lighter was defective at the time 
of the fire, and for many days and weeks prior thereto, which 
was known to appellee, or by the exercise of ordinary care 
could have been known to him, before and at the time of the 
fire. It is argued that these averments were material under 
the clause of the policy which declares that it shall be void “if 
the hazard is increased by any means within the knowledge or 
control of the insured”. We do not think the provision in ques- 
tion applicable to the facts presented by this record. The gaso- 
line lighter was a hazard insured against. Its use was permitted, 
and its liability to get out of repair was a risk assumed by appel- 
lant. It is unnecessary to decide whether the risk resulting from 
the use of the lighter was one which might have been increased 
by negligence on the part of appellee, as the amended answer did 
not allege that it was increased by any means within his knowl- 
edge or control. If the trial court erred in refusing to permit 
the amended answer to be filed, it was not prejudicial to appel- 
lant, for without interference from the court it attempted to prove 
the averments thereof as if it had been filed, but without success. 
On the contrary, all the proof in respect to the gasoline lighter 
was to the effect that it was never out of order before the night 
of the fire. 

The refusal of the lower court to grant the continuance asked 
by appellant was not error. The alleged absent witnesses whose 
names appear in the affidavit for the continuance were present 
at the trial, and, as shown by the bill of evidence, all of them gave 
their testimony during its progress. In other respects the affi- 
davit was too indefinite to authorize a continuance. 

The jury were properly instructed upon every question in is- 
sue, and the record as a whole manifests no error which could 
have prejudiced the substantial rights of the appellant. 

Judgment affirmed. 
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SUPREME COURT OF MINNESOTA. 


KENNEDY 
v8. 


FIDELITY & CASUALTY CO. or N. Y.* 


A condition in a casualty insurance policy provided: ‘No action shall 
lie against the company as respects any loss under this policy unless 
it shall be brought by the assured himself to reimburse him for loss 
actually sustained and paid by him in _ satisfaction of a judgment 
within sixty days from date of such judgment and after trial of the 


” 


issue.” Held, The policy constituted a contract of indemnity, and 
payment and satisfaction of the judgment may be made by the as- 
sured by the execution and delivery of promissory notes, if executed 
in good faith and so accepted by the judgment creditor, and there- 
upon a cause of action accrues in favor of the assured and against 
the company. 


There is no evidence in this case to warrant the conclusion that the pay- 
pg and satisfaction of the judgment was not executed in good 
Appeal from District Court, Ramsey County. Action by 
Charles D. Kennedy against the Fidelity & Casualty Company 
of New York. Verdict for plaintiff. From an order denying a 
new trial, defendant appeals. 


RoBERT E. Oxips and Davis, KELLOGG & SEVERANCE, /for 
Appellant. 
SAMUEL A. ANDERSON and JoHN C. MANGAN, for Respondent. 


LEwIs, J. 

Respondent was the owner and operator of a steam laundry, 
and was insured by appellant company against loss up to $5,000 
from liability for damages on account of bodily injuries suffered 
by his employees. One of his employees, Kathryn Carlin, was 
injured during the term of the policy and recovered a judgment 
against respondent for $7,943.75, which was entered January 19, 
1906. February 24, 1906, the judgment was satisfied, and in 
full payment thereof respondent delivered to the judgment cred- 
itor, or her attorney, four promissory notes, dated on that day, 
with interest at 6 per cent per annum, and indorsed by M. J. 
Clark, guarantor; one for $1,000, payable in three installments, 
$200 sixty days, $400 six months, and $400 one year from date 
thereof; another for $1,000, payable in four equal quarterly in- 
"# Decision rendered, Jan. 4,1907. SyllabusbytheCourt. | 
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stallments beginning May 24, 1907; one for $1,000, payable in 
four equal quarterly installments beginning May 24, 1908; 
and one for $2,000, payable in four equal quarterly installments 
beginning May 24, 1909. No cash, property or other considera- 
tion than the execution and delivery of the notes passed frem 
respondent to Kathryn Carlin in satisfaction of the judgment. 
Respondent, having made demand upon appellant company for 
the payment of the face of the policy, commenced this action, 
and at the close of the case the court directed a verdict for plain- 
tiff for the full amount demanded. Appeal was taken from an 
order of the court denying appellant’s motion for judgment not- 
withstanding the verdict, or for a new trial. $202 was paid on 
the first note after the action was commenced. 

The policy upon which the suit was founded provided that 
the company, in consideration of the warranties made in the 
application for the policy and $25, agreed to indemnify respond- 
ent for the period of twelve months, subject to certain special 
and general agreements, against loss from common-law or 
statutory liability for damages on account of bodily injuries, 
iatal or non-fatal, accidentally suffered within the period of this 
policy by any employee or employees, etc., and under the head 
of general agreements, subdivision 7 reads :— 


No action shall lie against the company as respects any 
loss under this policy unless it shall be brought by the assured 
himself to reimburse him for loss actually sustained and paid 
by him in satisfaction of a judgment within sixty days from 
date of such judgment and after trial of the issue. No such 
action shall lie unless brought within the period within which 
a claimant might sue the assured for damages unless at the 
expiration of such period there is such an action pending 
against the assured in which case an action may be brought 
against the company by the assured within sixty days after 
final judgment has been rendered and satisfied as above. The 
company does not prejudice by this clause any defenses to such 
action which it may be entitled to make under this policy. 


We accept the views of appellant that this is a contract of 
indemnity, and not one of insurance, to the extent of $5,000. In 
this respect the policy differs materially from the one considered 
in Anoka Lumber Co. vs. Fidelity & Casualty Co., 63 Minn., 286. 
The contract contemplates that an actual loss shall be sustained 
and paid before the company becomes liable, and appellant sub- 
mits that by the fair and reasonable meaning of the language 


the assured cannot accomplish payment or satisfaction of the 
VoL. XXXVI.—15. 
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judgment in any other way than by actually parting with the 
cash. It is admitted that the debt and judgment was paid and 
satisfied by the execution of the promissory notes, if given in 
goog faith: Bausman vs. Credit Guarantee Co., 47 Minn., 377. 
But the whole argument of appellant rests upon the claim that 
the mere giving of the notes did not amount to a loss actually 
sustained for the reason that the maker of the notes and the 
guarantor might never be called upon to make payment, might 
become insolvent, that there is no certainty they will ever be 
paid, and, if not paid, there is no loss actually sustained. This 
means that the party assured, no matter what his financial con- 
dition might be, would be compelled to raise the actual cash 
within sixty days and pay it to the judgment creditor, or be fore- 
closed from enforcing the indemnity against the company. If 
the position is sound, the money could not be raised by borrow- 
ing at a bank, or at any other place, upon promissory notes se- 
cured either by a signer or by property, because, before the notes 
became due, the property might become worthless, deteriorate in 
value, or the parties might become insolvent, and no actual pay- 
ment ever be made; hence no loss. Fairly construed, the 
language means simply that the judgment must be paid and 
satisfied within sixty days from date of its entry, and, when such 
judgment is paid or satisfied, the loss is actually sustained. Of 
what consequence is it to the company whether respondent has 
on hand immediate cash to pay the judgment, or whether the 
judgment debtor is compelled to borrow that amount on the 
most favorable terms, or whether he makes the payment and 
secures the satisfaction by the execution of promissory notes 
running direct to the judgment creditor? Logically there is no 
difference in the method, and in either case it amounts to a pay- 
ment and satisfaction of the judgment. 

If the assured accomplished the satisfaction and payment of 
the judgment by executing and delivering the promissory notes 
above described, the good faith of that transaction was hardly 
open to question, even though it gave the assured the advantage 
of collecting from appellant company the amount of insurance 
before the notes came due. So far as the record shows, the 
assured paid the judgment in good commercial paper, and there 
is nothing upon the face of the transaction to indicate that the 
arrangement was made for a fraudulent purpose. 

Order affirmed. 
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SUPREME COURT OF OKLAHOMA. 


GISH ET AL. 
v8. 


INSURANCE CO. OF NORTH AMERICA.* 


A stipulation in a fire insurance policy that the insured shall make and 
keep inventories and books, and keep them in a fireproof safe in some 
place not exposed to fire which would ignite or destroy the building 
in which the property insured is situated, and in case of loss to 
produce such books and inventories for the inspection of the in- 
surer, and in the event of failure on the part of the insured to pro- 
duce such books and inventories for the inspection of the insurer 
that the entire policy shall be null and void, is a reasonable and com- 
petent provision to insert in and attach to the policy. 


That a contract in writing, if its terms are free from doubt and ambigu- 
ity, must be permitted to speak for itself, and cannot by the courts, 
at the instance of one of the parties, be altered or contradicted by 
parol evidence, unless in case of fraud or mutual mistake of facts; 
and this principle is applicable to contracts of insurance. 

It is reasonable and competent for insurance companies to provide in 
their policies that no officer, agent or other representative of the 
company shall have the power to waive such stipulation of warranty, 
unless indorsed thereon or added thereto. 


Where an insurance policy contains such a stipulation of warranty, and 
provides that no officer, agent or other representative of the com- 
pany shall have the power to waive any condition or provision of 
the policy, unless such waiver shall be written upon or attached 
thereto, such limited grant of authority is the measure of their power. 


It is always open for the insured to show a waiver of the conditions con- 
tained in a policy of fire insurance, or a course of conduct on the 
part of the insurer which gave him just and reasonable ground to 
infer that a forfeiture would not be exacted. 

Where a waiver of the conditions in a fire insurance policy is relied upon 
by the insured, he must show that the insurer, with knowledge of 
the facts that occasioned the forfeiture dispensed with the observance 
of the condition that, where the waiver relied on is the act of an 
agent, it must be shown either that the agent had express authority 
from the insurer to make the waiver, or that the insurer subsequently, 
with knowledge of the facts, ratified the action of the agent. 

A waiver may be established by proof of such facts and circumstances as 
would reasonably result in that conclusion. 

Under the facts as disclosed by the record in this case, held, that the ques- 
tion of waiver was a question of fact, to be determined by the jury 
under proper instructions, and that the court erred in sustaining the 
demurrer to the evidence and in taking the case from the jury. 


Error from District Court, Caddo County. Action by Moses 
N. Gish and others against the Insurance Company of North 
America. Judgment for defendant, and plaintiffs bring error. 

% Decision rendered, Sept. 7, 1905. Syllabus by the Court. 
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A. J. Morris, for Plaintiffs in Error. 
GuitscH & GiitscH and H. H. Howarp, for Defendant in 
Error. 


BEAUCHAMP, J. 

On the 9th day of October, 1903, the plaintiffs in error com- 
menced this action against the defendant in error in the Pro- 
bate Court of Caddo County to recover the sum of $500, as due 
under the terms of a policy of fire insurance that had been is- 
sued by the defendant in error to the plaintiffs in error on the 
ist day of July, 1903, on a stock of furniture situated in Ana- 
darko, and which was, on the 29th day of July, 1903, destroyed 
by fire. After issues joined, trial was had in the Probate Court, 
resulting in a judgment for the plaintiffs in the sum of $500, the 
amount claimed. The cause was appealed to the District Court 
of Caddo County, and on the 24th day of May, 1904, a jury was 
impaneled, and after the plaintiffs had introduced their evidence 
and rested, the defendant demurred to the evidence. The de- 
murrer was by the court sustained, and judgment rendered 
against the plaintiffs for costs. A motion for a new trial was 
heard and overruled, and exceptions saved. The plaintiffs bring 
the case here upon petition in error and case made for review. 

Attached to the policy is a slip containing a warranty that the 
plaintiffs should make an itemized inventory of the stock insured 
at least once in each calendar year, and that, unless such inven- 
tory had been taken within twelve months prior to the date of 
the policy, the same should be taken in detail within thirty days 
after its date, or that the policy should be void; and that the 
insured should keep a set of books which should clearly and 
plainly present a complete record of the business transacted, in- 
cluding all purchases, sales and shipments of said stock, both for 
cash and credit, from the date of the inventory provided for and 
during the continuance of the policy, and that the plaintiffs 
should keep such books and inventory, and also the last preced- 
ing inventory, securely locked in a fireproof safe at night, in 
some place not exposed to fire which would ignite or destroy the 
building in which the stock insured is situated, and in case of 
loss that they should produce such books and invoices for the 
inspection of the defendant. In the event of failure on the part of 
the insured to keep and produce such books and invoices for the 
inspection of defendant, the entire policy should become null 
and void, and such failure should constitute a perpetual bar to 
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any recovery thereon. At the time that the policy was issued, 
the firm of Perry & Farmer were the local agents for the defend- 
ant at Anadarko, with power to receive applications for insur- 
ance against loss or damage by fire, and fix rates of premiums, 
to receive moneys, and to countersign and to issue policies 
signed by the president and attested by the secretary of defend- 
ant, and to attend to such other duties as pertain to the business 
of the agency, subject to the rules and regulations of the com- 
‘pany, and to such instructions as may from time to time be given 
by defendant’s officers and managers. In the petition plaintiffs 
allege that they accepted the policy with the express understand- 
ing that the safe clause should not be binding upon them. The 
books and inventories were not kept in a fireproof safe by plain- 
tiffs, as required by the terms of the policy, but were kept in a 
desk in the building with the stock of furniture, and were de- 
stroyed with the stock of furniture. The plaintiffs at the trial 
offered to prove by Mr. Gish, while on the stand as a witness, that 
at the time the policy was issued defendant’s agents, Perry & 
Farmer, visited and inspected the goods insured, and at the time 
they issued the policy knew that the plaintiffs had no fireproof 
safe, and knew that they would not keep the books and papers 
in a fireproof safe, and that plaintiffs were informed by Perry & 
Farmer that the fireproof safe clause would not be insisted upon 
by the defendant; and with this understanding the policy was 
accepted by the plaintiffs, which evidence was by the court, over 
the objection and exception of the defendant, excluded. 

It is insisted by plaintiffs that, as the policy was issued, deliv- 
ered, and the premium accepted with knowledge by defendant’s 
agents, facts existed which would constitute a breach of the 
conditions of the policy, and that they assured the plaintiffs that 
such a breach would not be insisted upon; that the defendant 
cannot, since the fire occurred, take advantage of such breach, 
and that the court erred in excluding the evidence offered. 

The policy contains the further provision +— 

And no officer, agent, or other representative of this com- 
pany shall have power to waive any provision or condition of 


this policy, except such as by the terms of this policy may be 
the subject of this agreement indorsed hereon or added hereto. 


The clear purpose of this evidence was to show that the con- 
tract expressed in the policy was not in reality the contract as 
made, and to receive such evidence for the purpose of raising an 
estoppel would be a mere evasion of the rule excluding parol 
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evidence when offered to alter or change the terms of a written 
contract. The defendant cannot be estopped from making the 
defense that the contract as set forth in the policy sued on is its 
contract, or that the plaintiffs have violated it in this particular, 
which are made conditions to their right under it, on the ground 
of negotiations and transactions occurring prior to and at the 
time the contract was entered into, unless the plaintiffs are per- 
mitted to show by parol testimony that the contract, as put in 
writing does not truly set forth and express the intentions of 
the parties, as an estoppel could not arise except upon proof of a 
contract different from that contained in the policy. By the 
express terms of the policy, the authority of Perry & Farmer, 
so far as to waive any provision or condition of the policy, was 
limited, and they had no authority to waive any such provisions 
or conditions so as to bind the defendant except in writing, and 
the plaintiffs were bound to know what their contract contained, 
and to see that its terms were complied with. It is not ambigu- 
ous in its terms, but plain and explicit, so that parol evidence 
could not be resorted to for the purpose of explaining its mean- 
ing, and under such circumstances the parties have made it. 
The stipulated warranty contained in the policy to keep books 
and inventories, and to produce them in case of loss, was a rea- 
sonable and competent provision to insert or attach to the 
policy, and it was reasonable and competent for the defendant 
to provide in its policy that no officer, agent, or other represen- 
tative of the company should have power to waive such war- 
ranty, unless indorsed thereon or attached thereto, and Perry & 
Farmer had no authority or power to waive such condition or 
provision of the policy, except such waiver be written and at- 
tached to the policy. The rule here expressed is in conformity 
with the rule laid down in the well-considered case of Liverpool 
& L. & G. Ins. Co. vs. Richardson Lumber Co., in the able and 
carefully prepared opinion by Associate Justice Hainer (11 Okla., 
585), and with which we are still satisfied. The trial court com- 
mitted no error in excluding this testimony. 

The answer of the defendant sets forth that, shortly after the 
discovery of the fire, one of its adjusters went upon the ground 
for the purpose of inspecting and ascertaining the cause of the 
fire and the extent of the loss sustained by plaintiffs, and in the 
course of that investigation first ascertained that the warranty 
to keep the books and inventories in a fireproof safe,'and to pro- 
duce them in case of loss, had been broken and violated by the 
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plaintiffs, and that the books had been destroyed with the stock 
of furniture; and Gish testified that the adjuster arrived on the 
4th day of August, and that he was informed of these facts im- 
mediately upon his arrival, and that he (Gish) paid the premium 
to Perry & Farmer on that day, and the register or record kept 
by Perry & Farmer shows that the premium was paid by plain- 
tiffs August 4th, and Mr. Perry testified that he was informed, 
a day or two after the fire occurred, that plaintiffs’ books were 
burned in the fire; that notice of loss was sent to the defendant 
by Perry & Farmer; that the premium for the policy was re- 
mitted to the defendant on the 1oth day of September, 1903, and 
that the money was never returned, and the company never gave 
them any instructions to return, or offer to return, the money; 
and it was admitted by counsel for defendant that the money was 
received by defendant some time after the 1oth of September, 
and there is no claim that defendant has returned the money, or 
offered to return it. 

On the 4th day of August, on the arrival of defendant’s ad- 
juster at Anadarko, Gish had a conversation with him, in which 
he informed him of the facts with reference to the books and 
inventories, and on the trial plaintiffs sought to prove by Gish 
that the adjuster, with full knowledge that the books and inven- 
tories had not been kept in a fireproof safe, and that they were 
destroyed with the furniture, required plaintiffs, at considerable 
trouble and expense, to furnish duplicate invoices of all goods 
purchased since the Ist of February, 1903, until the fire oc- 
curred, and that the adjuster made no objection that plaintiffs’ 
books and invoices were destroyed by fire, and made no claim of 
a forfeiture. The defendant objected to any evidence to show a 
waiver by reason of any acts of the adjuster on August 4th, the 
day he arrived at Anadarko, for the reason that the witness ad- 
mitted he had signed an instrument purported to be a non- 
waiver agreement, which objection was by the court sustained, 
and exceptions saved by plaintiffs. Whereupon the plaintiffs 
offered to show by the witness that the paper called the non- 
waiver agreement and which is set up in defendant’s answer, 
was signed by the witness Gish upon the representations and 
statements of the adjuster that said instrument was nothing more 
than a privilege granted by the plaintiffs to the defendant to 
investigate the loss, and that he (Gish) signed the same relying 
upon the representations and statements of the adjuster ; that the 
instrument was presented to him by the adjuster after dark, and 








232 Insurance Law Journal. [ Mar., 


when it would have been difficult for him to read the same, and 
relying on the representations and statements made by the ad- 
juster, he signed the same. This evidence, upon the objection 
of the defendant, was also excluded by the court over the ob- 
jection and exception of the plaintiffs, and of which ruling of the 
court plaintiffs in error complain. 

It is not questioned but that the loss was an honest one. The 
evidence shows that it originated in a building different from that 
in which plaintiffs’ goods were situated, and the value of the 
furniture destroyed and covered by the policy was about $4,200. 
The defendant admitted upon the trial that, if the plaintiffs were 
entitled to recover at all, they were entitled to recover the full 
face of the policy; so that the question now is, did the defendant, 
by its conduct and the conduct of its agents, waive the right to 
insist upon a forfeiture of the contract of insurance by reason of 
the plaintiffs having failed to comply with the terms of the war- 
ranty ? 

In the case of Ins. Co. vs. Smith (Miss., 30 South., 362), be- 
ing a case in which the facts are very similar to this case, the 
Supreme Court of Mississippi held: “Where the policy issued 
by an insurance company on certain fixtures provided that it 
should be void if the insured’s interest in the property should be 
otherwise than unconditional, the acceptance and holding of the 
premium on the policy by the company’s local agents, of which 
the company’s special agent and adjuster had knowledge, a week 
after the property, which was mortgaged, had burned, are a 
waiver of the condition.” 

We quote from the syllabus in the case of Johnson vs. Massa- 
chusetts Ben. Ass’n (Kan. App.), 59 Pac., 669: “Any untrue 
statement in an application for insurance, when made a part of 
the policy, and by the insured warranted to be true, avoids the 
policy of insurance, regardless of the question of its materiality ; 
yet the insurance company may by its conduct waive its right to 
insist upon such forfeiture. The acceptance and retention of 
money in payment of premiums after the insurance company has 
knowledge of all the facts constitute such waiver.” 

In the case of Phoenix Ins. Co. vs. Boyer (Ind. App., 27 N. E., 
628) it is said: “An insurance company accepted payment of 
the premium due after notice that the conditions of the policy 
had been broken by reason of the building becoming vacant. 
Afterward the insured requested the company to cancel the 
policy, and return the unearned premium, but the company re- 
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fused to do so. Held, That it had waived the forfeiture, and 
was liable for a loss afterward occurring.” 

In the case of Bloom vs. State Ins. Co. (Iowa, 62 N. W., 810) 
it is said: “The violation of a condition in a fire policy that it 
shall be void if any suit be commenced for the enforcement of 
any incumbrance on the insured property without the written 
consent of the secretary of the company is waived where the 
company, with full knowledge of such violation, enforces the 
payment of a premium note by judicial procedure.” 

In the case of McKinney vs. German Mut. Fire Ins. Co. (Wis., 
62 N. W., 413) it is said: ‘An insurance company, which, after 
notice that the construction of an insured building violates a 
condition in its policy, receives premiums on the policy, waives 
the conditions.” 

In the case of German Ins. Co. vs. Shader (Neb., 93 N. W., 
972) it is said: “Receiving the premium after destruction of all 
the insured property, so that nothing remains to which insurance 
might attach waives a provision that the insurer shall not be 
liable for a loss occurring before the payment of the premium. 
Where an agent who has general power to receive and collect 
premiums accepts a premium after loss, and the insurer desires 
to repudiate such act, it should return or tender the money to 
the insured. Meré return to the agent, with instructions which 
are not executed, will not suffice.” 

In the case of Marthinson vs. N. B. Mer. Ins. Co. (Mich., 31 
N. W., 291) it is said: “If an insurance company is informed by 
the examination of the assured by the adjusters before a notary 
public, soon after the loss, of certain acts constituting breaches 
of warranty, but does not then claim a forfeiture, but allows suc- 
cessive proofs of loss to be made, to which, one after the other, 
it objects on various grounds of form, such action of the com- 
pany will constitute a waiver of forfeiture for the breaches of 
warranty referred to, notwithstanding in making objections to the 
proofs the company says that ‘it waives none of its rights and 
defenses’ under the policy, ‘but expressly reserves each and every 


939 


one’. - 

In the case of Titus vs. Ins. Co. (81 N. Y., 410) the Court of 
Appeals held: “It may be asserted broadly that if by any nego- 
tiations or transactions with the insured after knowledge of the 
forfeiture it recognized the continued validity of the policy, or 
does acts based thereon, or requires the insured by virtue there- 
of to do some act or incur some expense, the forfeiture is, as a 
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matter of law, waived, and it is now settled in this court, after 
some difference of opinion, that such waiver need not be based 
upon any new agreement or estoppel.” 

In the case of Oshkosh Gaslight Co. et al. vs. Germania Fire 
Ins. Co. (Wis., 37 N. W., 819) it is said: “Where, after proof of 
loss, an adjuster, knowing of a breach of condition by assured, 
continues to recognize the policy as valid, and attempts to ad- 
just the loss, thereby causing the assured expense and trouble, 
the forfeiture is waived.” Also, the same court in the case of 
Dick et al. vs. Eq. Fire & Marine Ins. Co. (Wis., 65 N. W., 742), 
said: ‘‘Where an insurance company has knowledge of facts 
which show that a condition of the policy has been broken, the 
act of its adjuster, sent to ascertain the amount of the loss, in 
requiring the assured, at some trouble and cost, to supplement 
his proofs of loss by furnishing a ‘carpenter’s estimate’ of the 
damage, estops the company from declaring such breach to be a 
forfeiture of the policy.” 

In the case of Roberts, Willis & Talor Co. et al. vs. Sun Mut. 
Ins. Co. (Tex. Civ. App., 35 S. W., 955) it is said: “An insur- 
ance agent cannot waive the requirements of the ‘iron-safe 
clause’ when that authority is expressly withheld from him by 
the terms of the policy. (2) Where an adjuster, after learning of 
the destruction of the insured’s itemized inventory, ledger and 
scratchbook, refused to proceed with the investigation of the 
loss until insured agreed that further examination into the loss 
should ‘be taken as any waiver of any defense the companies may 
have by reason of the breach of warranty as contained in the 
iron-safe clause, we having lost our detailed inventory’, there 
was evidence from which the jury might infer a waiver of the 
requirements to produce the books other than the detailed in- 
ventory; particularly as the adjuster, after making an estimate 
of the loss pursuant to said agreement, applied to plaintiffs, to 
whom the policies had been assigned, for duplicate invoices of 
purchases of goods. (3) The limitation in a policy of the power 
of an agent to waive certain conditions in the policy does not 
apply to the adjuster after the policy has become a demand 
against the insurer.” 

In the case of Brown vs. State Ins. Co. (lowa, 38 N. W., 135) 
it is said: “Under an insurance policy requiring the insured 
to keep his books of invoice secure from fire, where he fails to 
do so the company waives its right to insist upon his failure as 
a forfeiture of the policy by requiring the insured after the fire 
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to incur the expense and trouble of obtaining bills and vouchers 
of all his goods received for several years before.” And the 
same court in the case of Corson vs. Anchor Mut. Ins. Co. 
(Iowa, 85 N. W., 806) said: “(1) Where a policy provided that 
it should be void if the assured failed to keep a set of books in 
a fireproof safe, the failure to do so was waived by a statement 
of the adjuster that the assured would have to get duplicates for 
certain invoices in order to make required proof of loss, whereby 
assured was induced, at considerable expense and trouble, to 
procure such duplicate copies. (2) Where a policy provided that 
it should be void if assured failed to keep a certain set of books 
in a fireproof safe, a waiver of such failure also operates to ex- 
cuse the production of such books in an action on the policy. (3) 
Where, as a preliminary to adjustment of a loss under a policy, 
assured signed an agreement stipulating that nothing the ad- 
juster might do, say or write should be construed as waiving any 
defense of the company as to conditions or requirements of the 
policy, he was not thereby precluded from pleading a waiver by 
the adjuster of a clause in the policy, since the adjuster, having 
power to make such waiver, could not deprive himself of that 
power by his own act.” 

In the case of German Ins. Co. of Freeport, Ill., vs. Allen 
(Kan. Sup., 77 Pac., 529) it is said: “Where the adjuster of a 
fire insurance company after a loss, learns of a non-compliance 
by the insured with the provision of the policy with regard to 
keeping books, and, instead of declaring a forfeiture therefor, 
negotiates with the insured for the making of other and better 
proois, extends the time to make proofs, and requires the in- 
sured, at some trouble and expense, to submit to an examina- 
tion under oath as to the fire and the property destroyed, the 
company will be deemed to have waived the right of forfeiture :” 
Ins. Co. vs. Bradford (60 Kan., 82), and many more authorities 
in the state courts, might be cited, but we think it unnecessary. 

In the case of Phoenix Ins. Co. vs. Raddin (120 U. S., 183) the 
Supreme Court of the United States, in an opinion of the court by 
Mr. Justice Gray, says: “It follows that the only question upon 
the instructions of the court to the jury which is open to the 
defendant on this bill of exceptions is whether, if insurers accept 
payment of a premium after they know that there has been a 
breach of a condition of the policy, their acceptance of the pre- 
mium is a waiver of the right to avoid the policy for that breach. 
Upon principle and authority, there can be no doubt that it is. 
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To hold otherwise would be to maintain that the contract of in- 
surance requires good faith of the assured only, and not of the 
insurers, and to permit insurers, knowing all the facts, to con- 
tinue to receive new benefits from the contract while they de- 
cline to bear its burdens.” 

We quote from the syllabus in the case of Ins. Co. vs. Wolff 
(95 U. S., 326): “A. took out a policy of insurance upon the life 
of her husband. The premium was payable annually on the first 
day of November. The policy stipulated for the payment of the 
amount of the insurance within sixty days after due notice and 
proof of the death of the insured, subject, however, to certain 
express conditions. One of these conditions provided that, if 
the premiums were not paid on or before the days mentioned for 
their payment, the company should not be liable for the sum 
insured, or any part of it, and that the policy should cease and 
determine. * * * The policy declared that the agents of the 
company were not authorized to make, alter or discharge con- 
tracts, or waive forfeitures, but the company, notwithstanding 
this provision, sent renewal receipts, signed by its secretary, 
and their use, when countersigned by its local manager and 
cashier, was subject entirely to the judgment of its local agent. 
It was his habit to give such receipts whenever the premiums 
were paid after the time stipulated. His mode of dealing with 
persons taking out policies at the local office, his use of renewal 
receipts, his acceptance of premiums after the day on which they 
were payable, were all known to the home company, and it re- 
tained the premiums thus received. The insured died at the 
city of New Orleans on the 11th day of November, 1872 * * * 
and the annual premium due at the latter date was not paid until 
ten days thereafter. A friend then paid it to the agent and took 
from him a renewal receipt. * * * Held, That the company, 
by the agent's receipt of the premium, waived the forfeiture for 
non-payment at the stipulated time. * * * A waiver can only 
be justly claimed by the assured where the course of dealing by 
the company has been such as to induce his action, and the com- 
pany should be apprised of the facts which create the forfeiture, 
and of those which will necessarily influence its judgment in con- 
senting to waive it.” 

In the case of Insurance Co. vs. Eggleston (96 U. S., 572) it is 
said: “Any agreement, declaration or course of action on the 
part of an insurance company which leads a party insured to 
believe that by conforming thereto a forfeiture of his policy will 
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not be incurred, followed by due conformity on his part, will 
estop the company from insisting upon the forfeiture, though it 
might be claimed under the express letter of the contract.” And 
in the opinion of Justice Bradley it is said: “We have recently 
in the case of Ins. Co. vs. Norton (96 U. S., 234) shown that for- 
feitures are not favored in the law, and that courts are always 
prompt to seize hold of any circumstances that indicate an elec- 
tion to waive a forfeiture, or an agreement to do so, upon which 
the party has relied and acted.” 

We quote from the syllabus in the case of Knights of Pythias 
vs. Kalinski (163 U. S., 289): “The continued receipt of assess- 
ments upon an endowment certificate up to the day of the 
holder’s death is, under the circumstances of this case, a waiver 
of any technical forfeiture by reason of non-payment of lodge 
dues.” And in the opinion by Mr. Justice Brown is the follow- 
ing: “Granting that the continued receipt of premiums or as- 
sessments after a forfeiture has occurred will only be construed as 
a waiver when the facts constituting a forfeiture are known to 
the company (Ins. Co. vs. Wolff, 95 U. S., 326; Bennecke vs. 
Ins. Co., 105 U. S., 355) this is true only of such facts as are 
peculiarly within the knowledge of the assured. If the company 
ought to have known of the facts, or with proper attention to its 
own business would have been apprised of them, it has no right 
to set up its ignorance as an excuse.” 

In the case of Jennings vs. Chenango Ins. Co. (2 Denio, N. Y., 
75), in the opinion by Judge Depue, cited in the case of Northern 
Assur. Co. vs. Grand View Building Ass’n (183 U. S., 329), and 
of which it is said by Justice Shiras: ‘In the opinion by the 
court given by Judge Depue, there was a full examination of 
cases on the subject of the admissibility of parol evidence in 
actions on policies of insurance, and some of his observations 
are so weighty, and so applicable to the case before us, that we 
shall quote from them at length’—it is said by Judge Depue: 
“If strict compliance with the conditions of insurance with re- 
spect to matters to be done by the insured after the contract has 
been concluded has been waived, such waiver may, in general, 
be shown by extrinsic evidence by parol.” And later, in the 
opinion by Justice Shiras in the case of Northern Assur. Co. vs. 
Grand View Bldg. Ass’n, supra, after citing and quoting from 
numerous authcrities, is the following: “What, then are the 
principles sustained by the authorities, and applicable to the 
case in hand? ‘They may be briefly stated thus: * * * That 











238 Insurance Law Journal. [Mar., 


where waiver is relied on, the plaintiff must show that the com- 
pany, with knowledge of the facts that occasioned the forfeiture, 
dispensed with the observance of the condition; that, where 
the waiver relied on is an act of an agent, it must be shown either 
that the agent had express authority from the company to make 
the waiver, or that the company subsequently, with knowledge 
of the facts, ratified the action of the agent.” 

Other authorities might be cited, but we think it unnecessary. 
The record discloses that the trial court held to the view that, 
unless the plaintiffs could show that the adjuster had express 
authority from the board of directors or of the company, through 
some one who had the power to delegate that authority, the ad- 
juster could not waive any of the conditions of the policy by any 
act of his. 

It is admitted by the answer of the defendant that it sent the 
adjuster to Anadarko for the purpose of adjusting this loss, and 
that he had the power to investigate and examine into all of the 
facts and circumstances with reference to the loss, and that he 
had authority to make a full and complete settlement with the 
plaintiffs. We may reasonably conclude, from our general 
knowledge as to such matters, in fact, although it is alleged in 
the petition that the adjuster by his acts and conduct had waived 
the iron-safe clause in the policy, it is not denied by the defend- 
ant in its answer that the adjuster had the power and authority 
to waive such clause, but it is alleged that the plaintiffs signed 
a non-waiver agreement, and delivered to the adjuster. The 
matter of securing invoices was clearly within the scope of the 
agent’s authority in determining the amount of the loss, and 
where an agent acts within the scope of his authority, he will 
bind his principal; but we need not rest our conclusion in this 
case upon the question of the authority of the adjuster or agent, 
for we must presume that in the due and ordinary course of 
business, and within a reasonable time, the adjuster reported 
the facts to the defendant. In fact the answer of the defendant 
admits that, and the undisputed evidence is that the plaintiffs 
paid the premium due some days after the fire. Mr. Perry tes- 
tified that he remitted the premium to the defendant on the roth 
day of September, more than thirty days after the adjuster was 
at Anadarko, and that while he had no personal recollection as 
to whether at the time of making the remittance he reported to 
the company the particular policy upon which it should apply, 
it was his usual custom to do so, and it is admitted in the record 
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that the defendant received the remittance of the premium made 
by Perry & Farmer, and that it has never returned the premium, 
or offered to do so; that, in view of the allegations in defendant’s 
answer and the facts and circumstances in existence, we must 
conclude that the defendant was fully informed as to the loss and 
as to the facts by reason of which it claimed a forfeiture of the 
right of the plaintiffs to recover at the time that it received the 
premium, and with full knowledge thereof retains the same. Hav- 
ing received and retained the benefits of the contract, and having 
required the plaintiffs to incur the expense of procuring the 
bills and invoices, and having obtained whatever benefits there 
were to be obtained from them, and it being for their information 
alone, it would manifestly be unjust to permit the defendant to 
now take advantage of the forfeiture. 

It is contended by defendant that, by signing what is called the 
“non-waiver agreement”, the plaintiffs cut themselves off from 
relying upon the acts of the adjuster as constituting a waiver of 
the forfeiture. This was an instrument without consideration, 
and could be only received in evidence for the purpose of deter- 
mining what the intentions of the parties were at the time. It is 
alleged in plaintiffs’ reply that he signed the same upon the false 
and fraudulent representations of the adjuster, and when the 
same should be received in evidence it would be competent for 
the plaintiffs to show the circumstances under which it was 
signed, that the jury might determine what the facts were. 
However, the fact that the instrument was written up at the 
time by the adjuster, and that the defendant in its answer seeks 
to take advantage of the provisions thereof, if not a clear ad- 
mission that the adjuster had the authority to waive the for- 
feiture conditioned in the policy, is a circumstance tending 
strongly to sustain the position of the plaintiffs that he had such 
authority. In the case of Thompson vs. Ins. Co. (104 U. S., 260, 
26 L. Ed., 765), in the opinion of the court by Mr. Justice Brad- 
ley, it is said: “It is always open for the insured to show a 
waiver of the condition, or a course of conduct on the part of 
the insurer which gave him just and reasonable ground to infer 
that a forfeiture would not be exacted.” In the case of Hartford 
Life Ins. Co. vs. Unsell (144 U. S., 448) the question involved 
was whether, under the circumstances, the defendant waived a 
strict compliance with the stipulation in the contract as to the 
payment at the time specified of the premiums or dues on the 
certificate of insurance. The trial court instructed the jury: 
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“But the plaintiff says that, beyond these receipts of money after 
the day specified, there were instances in which money was re- 
ceived without any such notice. Now the question comes up in 
respect to that, was there such a continuance of business, was 
the whole course of business, from the commencement to the 
close, such that from this and that, and from all the receipts and 
all the transactions, he had a right to believe, and did believe, 
that the question of health even would not be considered, and 
that it would be willing to take his money shortly after it had 
become due without inquiry as to his health? If so, that makes 
a waiver. If the company by its conduct led him, as a reason- 
able and prudent business man, to believe that he could make 
payments a few days after, sick or well, it cannot turn around 
now and say, ‘You did not pay at the time’. I cannot say to you, 
as a‘matter of law, that one receipt after the time specified would 
make a waiver, or that fifty would. It is not in the numbers. 
The question is for you to consider and determine from all of 
them, and from the whole course of business, whether, as a pru- 
dent business man, he had a right to believe that it was imma- 
terial whether he paid on the day or a few days later. If the 
course of conduct was such that he had a right to believe that he 
could pay only in good health, then there was no waiver appli- 
cable to the case at bar. It must have been such a course of 
conduct as would lead a reasonably prudent man to believe that 
the company was willing to take payment, sick or well.” Justice 
Harlan, who wrote the opinion of the court, with reference to 
this instruction says: ‘The law applicable to the case was stated 
to the jury with substantial accuracy. It is a mistake to sup- 
pose that the charge was inconsistent with the principles an- 
nounced in Thompson vs. Ins. Co., or any other case decided by 
this court.” 

The trial court erred in excluding the testimony offered, and 
in sustaining the demurrer to the evidence. The jury should 
have been permitted to say, under proper instructions, whether 
the defendant, after full knowledge of all the facts upon which 
it claims a forfeiture, had received and retained the premium, the 
consideration for which the policy was issued, and whether, with 
knowledge of the facts, the defendant had ratified the actions of 
its adjuster and agents. 

It is argued by defendant that this case cannot be reversed 
except by overruling the previous decision of this court in the 
case of Liverpool & L. & G. Ins. Co. vs. Richardson Lumber 
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Co., supra. The question upon which this case must be reversed 
was not involved in that case. There a waiver of the conditions 
in the policy was claimed by reason of a parol contemporaneous 
agreement with the agent of the company, and the knowledge of 
such agent, at the time that the policy was issued, of facts as 
were in plain violation of the express stipulations and conditions 
in the policy. In this case the alleged acts which constitute the 
waiver of the stipulations and conditions in the policy occurred 
after the contract of insurance was fully consummated, and after 
the loss occurred and a liability upon the policy was claimed; 
and in that case it is held: “Where the waiver relied on is the 
act of the agent of the company, it must be shown that the agent 
had express authority from the company to make the waiver, or 
that the company subsequently, with knowledge of the facts, 
ratified the unauthorized action of the agent.” All of which can 
be established by proof of such facts and circumstances as would 
necessarily result in that conclusion, and, under the pleadings 
and circumstances of this case, are questions of fact to be deter- 
mined by the jury under proper instructions. 

Our attention is called by defendant in error to the case of 
Smith et al. vs. Ins. Co. (Dak., 43 N. W., 810), and Burner’s 
Adm’r vs. German American Ins. Co. (Ky., 45 S. W., 108), which 
holds that “acceptance of the premium on a forfeited policy after 
loss of the property by fire does not waive the forfeiture where 
the premium was due and a part thereof earned before the for- 
feiture”. The case of Smith vs. Ins. Co., supra, was a case in 
which the violation of the conditions in the policy of insurance 
relied upon as a forfeiture was the giving of a chattel mortgage 
and the taking of an additional insurance upon the property by 
the insured. In the opinion it is said: “It must be borne in 
mind that the policy had been in force more than one year when 
the chattél mortgage was given, and over two years when the 
additional insurance was obtained. The risk had attached, the 
note and interest were past due. * * * The whole premium 
was earned, although the full term fixed for the running of the 
policy had not elapsed. The risk had terminated through no fault 
of the insurer, and the defendant was legally entitled to collect 
and retain the premium. Had the policy in this case been void- 
able in its inception, and no risk had ever attached, counsel’s 
position would have been tenable.” 

The judgment of the District Court of Caddo County is re- 


versed and remanded, with costs to defendant in error, and with 
VoL. XXXVI.—16. 
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directions to that court to grant a new trial, overruling the de- 
murrer to the evidence, and to proceed in accordance with the 
views herein expressed. 

Burwell, J., who presided in the court below, not sitting; all 
the other Justices concurring. 





SUPREME COURT OF WISCONSIN. 


WEIDNER 
ve. 


STANDARD LIFE & ACC. INS. CO. 
oF DETROIT, MICH.* 


Part payment of an admitted debt is no consideration for an agreement 
not to enforce the balance, and a receipt in full under such circum- 
stances will not sustain a defense of accord and satisfaction. 


An accident policy provided that only a limited portion should be paid 
in case of intentional injuries at the hands of another, except in case 
of assaults for the sole purpose of robbery. 


Held, That where the insured was riding with others and the driver was 
solicited by one of two persons walking for a ride, which was refused, 
and the other thereupon took from the wagon a pair of boots be- 
longing to insured and started away with them, and insured, upon de- 
manding their return was assaulted by him and died as a result, the 
question of assault for the sole purpose of robbery was for the jury. 


Appeal from Circuit Court, Milwaukee County. Action by 
Emma Weidner against the Standard Life & Accident Insurance 
Company of Detroit, Mich. From a judgment in favor of de- 
fendant, plaintiff appeals. 


Statement of facts by Cassopay, C. J. 

This is an action to recover $2,700, the balance alleged to be 
due upon an accident policy of insurance issued by the defendant 
upon the life of the plaintiff's husband, Gustav A. Weidner, Sep- 
tember 17, 1902, “against loss of time resulting from bodily in- 
juries caused solely, during the term of this insurance, by ex- 
ternal, violent and accidental means, which shall, independently 
of all other causes, immediately and continuously disable the 
insured, as follows :— 





% Decision rendered, Dec. 4, 1906. Dissenting opinion, Dec. 18, 1906. 
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* * * (5) If death results solely from such injuries as 
the proximate cause thereof within ninety days, the said com- 
pany will pay the principal sum of three thousand dollars to 
Emma Weidner, his wife, if living. * * * (10) In event of 
death, loss of limb or sight, or disability due to injuries inten- 
tionally inflicted upon the insured by any other person (except 
assaults committed for the sole purposes of burglary or rob- 
bery), whether such other person be sane or insane or under 
the influence of intoxicants or not, or due to injuries received 
while fighting or in a riot, or due to injuries intentionally 
inflicted upon the insured by himself or received by him while 
insane, or inflicted by the insured on himself while insane, or 
due to the taking of poison, voluntarily or involuntarily, con- 
sciously or unconsciously, or the inhaling of any gas or vapor, 
or due to injuries received while under the influence of intoxi- 
cants or narcotics, or due to an unexpected and accidental 
result of surgical operation or treatment, then in all such 
cases referred to in this paragraph, the limit of this company’s 
liability shall be one-tenth the amount otherwise payable un- 
der this policy, anything in the contrary in this policy notwith- 
standing. 

Such policy was renewed from time to time, the last renewal 
being made and the last renewal receipt given May 20, 1903. 

It is conceded that such policy was in force June 28, 1903, 
when it is alleged in the complaint, in effect, that June 28, 1903, 
the said Gustav A. Weidner received bodily injuries caused 
solely by external, violent and accidental means, which resulted 
as the proximate cause of his death July 10, 1903; that on the 
afternoon of June 28, 1903, the said Gustav A. Weidner was rid- 
ing in a wagon in company with the plaintiff and several other 
persons, quietly and peaceably, upon the highways, returning 
from the village of Hales Corners toward the city of Milwaukee, 
and that two men, then unknown to the said Gustav A. Weidner 
or to the plaintiff, approached the said wagon, and that one of 
them suddenly and violently, and against the will of the said 
Gustav A. Weidner, seized a pair of rubber boots belonging to 
him, and then and there in his possession, for the purpose of 
robbery, as the plaintiff verily believes; that the said Gustav A. 
Weidner thereupon immediately sprang from the wagon and 
demanded the return of said boots, and that the man having the 
boots in his hand thereupon struck the said Gustav A. Weidner, 
and knocked him down, and beat him upon the head and face 
with one of the said boots, inflicting injuries upon the face and 
head of the said Gustav A. Weidner from which he died July ro, 
1903; that said injuries left visible marks upon the head and 
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face and body of the said Gustav A. Weidner, and were the sole 
and proximate cause of his death; that the plaintiff demanded 
of the defendant, at the time of the proofs of death as aforesaid, 
payment of said sum of $3,000 under the policy, but that the 
defendant refused to pay said sum, or any sum, except $300 paid 
July 30, 1903; and that there is now due and payable to the 
plaintiff by the defendant upon said policy the sum of $2,700, 
with interest thereon from July 10, 1903. 

The defendant answered, by way of admissions, denials and 
counter allegations, to the effect that such injuries were not the 
result of any assault committed for the sole purpose of bur- 
glary or robbery, and that under the tenth clause of the policy 
above set forth the plaintiff was only entitled to one-tenth of the 
amount otherwise payable under the policy, and that the defend- 
ant had accordingly paid to the plaintiff on said claim $300, July 
30, 1903; and as a second and separate defense the answer al- 
leges that, in pursuance of an agreement between the plaintiff 
and the defendant, the plaintiff accepted and received said $300 
in consideration and discharge of the plaintiff's claim and the 
surrender of said policy of insurance for cancellation. At the 
close of the testimony on the part of the plaintiff, the defendant 
moved for a non-suit which the court denied, and reserved its 
final decision until all the evidence was in. After the evidence 
on the part of the defendant was closed, and the rebutting evi- 
dence on the part of the plaintiff, the court granted the defend- 
ant’s motion for a non-suit. From the judgment entered there- 
on the plaintiff brings this appeal. 

The evidence on the part of the plaintiff tended to prove: 
That the plaintiff and her husband and the plaintiff's parents and 
three friends, Mr. and Mrs. Wottashek and Mrs. Denzin, had 
spent the morning of June 28, 1903 (being Sunday), at Hales 
Corners. Mr. Wottashek had a piece of swamp land and wanted 
to cut the grass. The plaintiff's husband had accordingly taken 
his rubber boots along. In the afternoon they started to drive 
home to Milwaukee in an express wagon belonging to Wotta- 
shek, who drove the team, and with him on the front seat sat the 
plaintiff’s father and her husband, the latter sitting on the left. 
In the next seat sat the plaintiff, her mother, and Mrs. Wotta- 
shek, and in the box of the wagon sat Mrs. Denzin. On the 
floor of the wagon box lay the rubber boots belonging to the 
plaintiff's husband. As they approached the tollgate they 


passed two men, one of whom asked for a ride and showed a 
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blue ticket. Wottashek drove on, as there were seven then rid- 
ing in the wagon. Then one of the men, whose name was after- 
ward found to be Tinger, demanded his ticket back. The ticket 
had then been returned by Mrs. Denzin to the other man, who 
said to Tinger: “Come on! come on! I got the ticket.” Tinger 
then took the rubber boots belonging to the plaintiff's husband 
out of the wagon, and started off. Mr. Wottashek then stopped 
the horse, and the plaintiff’s husband got off on the left side, and 
walked around the wagon toward Tinger, and said to him: “See 
here! those are my boots, and I want them back.” And he had 
hardly said so when Tinger struck the plaintiff's husband on the 
chest with his fist. The plaintiff's husband fell down from that 
blow, and while he was lying on the ground Tinger hit him in 
the face with the heel of the rubber boot, breaking his glasses 
and his nose; that thereupon Mr. Wottashek had a tussle with 
Tinger. The plaintiff's husband did not strike Tinger at all. 
Infection set in, and the plaintiff's husband died twelve days 
later from septic poisoning, following the injury and originating 
at the wound. That immediately after taking Weidner’s boots, 
and upon his request to give them back, Tinger, while retaining 
possession of the boots, committed the fatal assault, for which 
he was subsequently convicted of manslaughter. Tinger’s pur- 
pose in committing the assault can be judged only from his ac- 
tions. 


H. L. KELLOGG (Joseph B. Doe, of counsel), for Appellant. 
ROEMER & AARons, for Respondent. 


Cassopay, C. J. (after stating the facts). 

The trial court granted the non-suit in part upon the ground 
that the plaintiff received the $300 mentioned in the complaint 
with the advice and consent of her friend and agent, and with 
knowledge of what was being settled and the effect of the set- 
tlement, so that, if the defendant was liable for more than the 
$300, yet that settlement was based upon a sufficient considera- 
tion and disposed of any further liability under the policy. In 
other words, the court held, and counsel contend, that the pay- 
ment to the plaintiff of $300, for which she gave to the defendant 
a receipt “in full settlernent of claim under policy’, was a com- 
plete accord and satisfaction. The answer admits that the $300 
was due to the plaintiff under the tenth clause of the policy, and 
pleads the same as an accord and satisfaction. The difficulty with 
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such contention is that it seeks to make the payment of what the 
defendant thus admitted to be due and payable a consideration 
for the alleged settlement of the claim controverted by the de- 
fendant. It is well settled in this and other states that part pay- 
ment of an admitted debt is no consideration for an agreement 
not to enforce the collection of the balance of such debt: Otto 
vs. Klauber, 23 Wis., 471; Lathrop vs. Knapp, 27 Wis., 225; 
Lerdall vs. Charter Oak Life Ins. Co., 51 Wis., 429, and cases 
there cited; Continental National Bank of Chicago vs. McGeoch, 
g2 Wis., 310; Herman vs. Schlesinger, 114 Wis., 400; Prairie 
Grove Cheese Mfg. Co. vs. Luder, 115 Wis., 20. We must hold 
that the defense alleged of an accord and satisfaction has not 
been established, certainly not by the uncontradicted evidence, 
as held by the trial court. 

2. But the trial court also reached the conclusion that under 
the evidence it was clear that “a dispute and a controversy had 
arisen between these parties upon the road, and that the sole 
purpose of that assault was not robbery”. In reaching such con- 
clusion, the trial judge made this statement: “In my opinion 
this raises a pretty close question. I think I must grant this 
motion. The evidence conclusively shows, I think, that the as- 
sault upon the insured was not for the sole purpose of robbery.” 
The circumstances under which the boots were taken by Tinger, 
and the blows he inflicted upon the insured when he demanded 
the boots, sufficiently appear in the summary of evidence con- 
tained in the foregoing statement. It is undisputed that the 
boots belonged to the insured, and were at the time lying on the 
floor of the wagon occupied by him and others. There is no pre- 
tense that Tinger had any right to or interest in the boots, and 
no excuse is suggested for his taking them from the wagon. The 
taking of the boots from the possession of the insured was with- 
out consent and obviously wrongful. They were so taken in the 
presence of the insured, and Tinger remained with the boots in 
the presence of the insured up to the time of striking the fatal 
blow. The provisions of the policy here applicable are set forth 
in the foregoing statement. The question recurs whether the 
assault so committed by Tinger was “for the sole purpose of 
* * * robbery”, within the meaning of the policy. As claimed 
by counsel for the defendant, robbery is usually defined as the 
felonious taking and carrying away of the personal property of 
another, from his person or in his presence, by violence or by 
putting him in fear; citing numerous text-writers, including 24 
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A. & E. E. L. (2d Ed.), 991. The same counsel cites Bishop, 
where it is said that “robbery is a violent larceny from the person 
(or from the immediate presence, which is termed in law the per- 
son) of one usually, not always, assaulted; or,.in more apt legal 
phrase, it is larceny committed by violence from the person of 
one put in fear’: 1 Bishop’s New Crim. L., § 553. In other 
words, it is a species of larceny which is aggravated by violence 
inflicted on the person of the one rightfully in possession of the 
property, or the putting him in fear of injury: 24 A. & E. E. L. 
(2d Ed.), 994; Crews & Crenshaw vs. State, 3 Cold. (Tenn.), 350. 
Robbery being a higher crime than larceny, it is necessary in the 
administration of criminal Jaw to differentiate the one from the 
other. And so it is claimed that the violence or putting in fear 
must precede or accompany the taking, and not be employed 
merely as a means of escape or to prevent a recaption of the 
property. Certainly there are adjudications to that effect. 

But what is meant by such taking through violence or fear? 
The adjudications on the subject are not in harmony, even in 
criminal cases. It is said by a recent text-writer of ability that 
“the force necessary” to constitute robbery may “be either actual 
or, in a sense, constructive. Thus, robbery may be accomplished, 
in most jurisdictions, by threats or putting the person robbed in 
fear and overcoming his will”. It is “the felonious taking of 
personal property from the person, or in the presence of another, 
against his will, by means of force or fear”: 4 Elliott on Evi- 
dence, § 3129. See Shinn vs. State, 64 Ind., 13, 17. In Ohio it 
has been held that: ‘Where one, without threats or putting in 
fear, wrests from the possession of another anything of value, 
and immediately thereafter, for the purpose of retaining the pos- 
session of the property on making his escape, violently strikes 
the other, such violence is concomitant with the taking, and con- 
stitutes robbery:” Sherman vs. State of Ohio, 4 Ohio Cir. Ct. 
Rep., 531. In the Supreme Court of that state it has been held 
that “it is not necessary to show that the property taken was 
actually severed from” the person of the prosecuting witness, 
but that “it is enough if the property was in his presence and 
under his immediate control, and, he laboring under such fear, 
the property was taken by the accused with intent to steal or 
rob”: Turner vs. State, 1 Ohio St., 422. To the same effect, 
Hill vs. State, 42 Neb., 505. In New York the captain of a 
schooner at anchor heard a noise on deck at midnight, and 
thereupon went above through the cabin, and found the accused, 
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who pointed a pistol at him and ordered him to go below or he 
would blow his brains out. The captain then struck him and 
knocked him overboard, and, after stoning the captain, two 
other men, who were with the accused, jumped into a boat and 
rowed away. After they had departed the captain found that 
certain articles had been taken from the boat; and it was held 
that the evidence was sufficient to sustain a conviction for rob- 
bery: People vs. Glynn, 54 Hun, 332, affirmed 123 N. Y., 631. 
In Mississippi it has been held that: “To constitute robbery it is 
not necessary that the person robbed must have been first in 
fear of his person or property. If the goods be taken either by 
violence or by putting the owner in fear, it is sufficient to render 
the felonious taking a robbery:” McDaniel vs. State, 16 Miss., 
402. 

Thus it appears that the question whether there has been a 
felonious taking of property from the person or in the presence 
of the owner by violence or putting him in fear, actual or con- 
structive, has not always been regarded by courts as free from 
ambiguity, even in criminal cases. This is a civil action based 
upon an express contract; and the question presented is whether 
the trial court properly held, as a matter of law, that Tinger did 
not strike the insured for the sole purpose of robbery. Of 
course, in construing such contracts, the ordinary meaning of 
the words emploved must be enforced: De Rothschild vs. Royal 
Mail Steam Packet Co., 7 Exch., 734, 742; Behling vs. N. W. 
N. L. I. Co., 117 Wis., 24. When the intent of an insurance 
contract is doubtful, this court has held that the “conditions pro- 
viding for forfeitures are to be construed strictly against those 
for whose benefit they were inserted”: Morse vs. B. F. & M. I. 
Co., 30 Wis., 534. Ina later case it was said by Ryan, C. J., and 
held that: ‘‘Forfeitures are not encouraged in the law. When 
forfeitures of insurance policies rest on substantial grounds, go- 
ing to the risk, this court will uphold them. But when forfeitures 
are alleged on purely technical grounds, not going to the risk, 
the rule is universal that the contract of insurance is to be up- 
held, if it can be without violation of any principle of law:” Ap- 
pleton I. Co. vs. B. A. A. Co., 46 Wis., 23, 32. In Shafer vs. 
Phoenix I. Co. (53 Wis., 361) it was held that “conditions inserted 
in a policy by the insurer, to work a forfeiture, should be plain, 
easily understood, and free from ambiguity”. So it has been held 
that the question whether the stipulation in the policy as to the 
use of the property “materially increased the risk was one of 
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fact for the jury”: Kircher vs. M. M. M. I. Co., 74 Wis., 470. 
Such liberal rules of construing an insurance policy were applied 
in a case where the insured was accidentally shot in the back, 
producing immediate and total paralysis of the lower part of the 
body, and entirely destroying the use of both feet: Sheanon vs. 
P. M. L. I. Co., 77 Wis., 618, s. c. 83 Wis., 507. To the same 
effect, Lord vs. A. M. A. A., 89 Wis., 19. So it has been held by 
this court, in relation to contracts generally, that “when the 
terms of a contract are indefinite, uncertain, and susceptible of 
two constructions, and by giving them one construction one of 
the parties would be subject to a forfeiture, and by giving them 
the other no such forfeiture would be incurred and no injustice 
would be done to the other party, the contract should be so con- 
strued as not to create the forfeiture”: Jacobs vs. Spalding, 71 
Wis., 177, 190. 

In the case at bar it is quite obvious that Tinger intended to 
take the boots by force from the possession and against the will 
of the insured. The blow inflicted upon the insured was cruel 
and intentional. The purpose of Tinger was the question for de- 
termination. After careful consideration, we are constrained to 
hold that the question whether it was committed for the sole pur- 
pose of robbery was one of fact for the jury. 

The judgment of the Circuit Court is reversed, and the cause 
is remanded for a new trial. 


SIEBECKER, J. (dissenting). 

The contract insures again loss of time resulting from bodily 
injury caused by external, violent or accidental means, which 
shall disable the insured, but limits the loss to one-tenth of the 
amount otherwise payable “in event of death * * * due to 
injuries intentionally inflicted upon the insured by any other per- 
son (except assaults committed for the sole purpose of burglary 
or robbery)”. The court holds that the word “robbery” was used 
in the contract, not in its strictly legal sense, but in a different 
and popular sense, and as being a felonious taking from the pres- 
ence of the owner against his will. 

In arriving at the intention of the parties, insurance contracts 
are to be construed as contracts pertaining to other subjects. 
When words employed in such contracts have a definite mean- 
ing, and it is obvious that they were so used by the parties, then 
there is no room for interpretation, and the terms of such con- 
tracts are to be applied in the policies in the sense intended by 
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the parties. It is only in cases of doubtful meaning of terms 
that courts have construed them against the insurer. As stated 
in Travelers Ins. Co. vs. McConkey (127 U. S., 661): “Such 
being the contract, the court must give effect to the provisions 
according to the fair meaning of the words used, leaning, how- 
ever, where the words do not clearly indicate the intention of the 
parties, to that interpretation which is most favorable to the in- 
sured”"—citing cases. See, also, 1 Cooley, Briefs Ins. Law, p. 
627, et seq. The language limiting loss to one-tenth of the 
amount otherwise payable, when the injuries were inflicted in- 
tentionally by another person, is certainly clear and definite, and 
free [from doubt, and includes every injury intentionally inflicted. 
From this limitation, the parties except injuries inflicted by an- 
other committing an assault upon the insured “for the sole pur- 
pose of burglary or robbery”. Obviously, this language can 
mean but one thing; namely, the infliction of injury by another 
in the commission of the crimes of burglary or robbery. This is 
the natural import of the terms and language of the contract, and 
they suggest no doubt or ambiguity as to the intention of the 
parties. If the parties had intended to include in this exception 
an injury which was intentionally inflicted by another engaged in 
thievery, they would naturally have expressly so stated it in the 
exception. I am of opinion that there is no ambiguity in the use 
of the terms “burglary” and “robbery”, employed to express the 
exception, and the context clearly indicates that the parties used 
them in their definite legal sense: Germania Fire Ins. Co. vs. 
Deckard, 3 Ind. App., 361; Lycoming Fire Ins. Co. vs. Schwenk, 
95 Pa., 89; Gauch vs. St. Louis Mut. Life Ins. Co., 88 Ill., 251; 
Dupin vs. Mut. Ins. Co., 5 La. Ann., 482; Travelers Ins. Co. vs. 
McConkey, supra. 

From an examination of the evidence it appears that the in- 
juries which resulted in the assured’s death were not inflicted in 
an assault by another committed for the sole purpose of. com- 
mitting a robbery. To constitute such an offense, the taking and 
obtaining possession of the property must be accomplished 
through violence or fear, which must precede or be concomitant 
with the act of taking. If the violence follows the taking, either 
because the owner attempts to regain possession of the prop- 
erty taken or for any other reason, then it is not robbery. It 
seems to me there is no confusion or uncertainty in the deci- 
sions on this point: East’s Pleas of the Crown, p. 707 et seq.; 2 
Archbold’s Criminal Practice and Pleading, 1289; Chitty’s 
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Criminal Law, 801, 804; 1 Hale’s Pleas of the Crown, 531 et 


seq.; Thomas vs. State, 91 Ala., 34; 1 Wharton’s Criminal Law, 
§ 850; 2A. & E. Enc. of Law, 996. 


In my opinion the trial court held correctly in dismissing the 
complaint. 


KERWIN, J. 
I concur in the foregoing opinion of Mr. Justice Siebecker. 


COURT OF APPEALS OF KENTUCKY. 


PHENIX INS. CoO. 
v8. 


WINTERSMITH Et vx.* 


The policy insured the husband on the building and his wife on the con- 
tents which they respectively owned. 

Held, That where the evidence as to the value of the contents destroyed 
was conflicting, but there was evidence from which the jury might 
find that the sum which they fixed was proper the finding will not be 
disturbed. 

Where the statute provided that the company insuring real estate should 
be liable for the full estimated value as fixed in the policy, a three- 
quarter clause would apply only to personal property. 

The loss of a three-quarter clause pasted on the policy is of no con- 
sequence when accidental, and its existence stated in the policy. 

It was claimed that the husband had transferred title to the wife, but she 
testified that after an agreement to so convey had been drafted by her 
attorney and delivered to him to execute it had not been returned. 

Held, Where the attorney was acting for both to effect a reconciliation, of 
which the agreement was a part consideration, he could not be com- 
pelled to testify. 

Where ample time had been afforded to secure evidence regarding a loss 
it is not an abuse of discretion to refuse a continuance, and merely 
cumulative newly discovered evidence is no ground for a continuance 
or new trial. 

A few articles of no appreciable value erroneously included in a claim, and 
not referred to in the charge, will not sustain error. 


Appeal from Circuit Court, Hardin County. Action by W. H. 
Wintersmith and wife against the Phoenix Insurance Company. 
From a judgment in favor of plaintiffs, defendant appeals. 


L. A. Faurest and S. H. Busn, for Appellant. 
S. M. Payton, for Appellees. 
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SETTLE, J. 

On January 19, 1905, a dwelling house in Hardin County, near 
Elizabethtown, owned by the appellee W. H. Wintersmith, to- 
gether with its contents, was destroyed by fire. The appellee E. 
E. Wintersmith, wife of W. H. Wintersmith, was the owner of 
the contents of the house, consisting of furniture, carpets, rugs, 
a piano, clothing, bedclothing, jewelry and various household 
articles. Shortly before the fire appellees obtained of appellant, 
Phoenix Insurance Company, a policy insuring the house for $250 
and its contents for $400; the insurance upon the house being 
payable to W. H. Wintersmith, and that upon the contents to E. 
E. Wintersmith. After receiving of appellees proof of loss, pre- 
pared by its own adjuster, appellant refused payment thereof, 
and appellees thereupon brought suit to recover the insurance, 
claiming the house and contents to be of greater value than the 
amounts respectively for which they were insured. The answer 
of appellant interposed three grounds of defense: (1) That ap- 
pellees, after receiving the policy, materially altered and invali- 
dated it by detaching therefrom and destroying a three-fourths 
value clause constituting a part of the contract of insurance, 
which, though printed on a separate slip of paper, had been at- 
tached with mucilage to the policy by appellant’s agent before 
its delivery to appellees. (2) That the interest of the insured in 
the house was not unconditional and a sole ownership or fee- 
simple title, as represented by the insured in procuring the 
policy, and by reason hereof, and according to the provisions of 
the policy, appellant was relieved of all liability for the loss by 
fire of any of the property insured. (3) That appellees, in order 
to collect the insurance upon the house and contents, falsely and 
fraudulently swore that certain articles of specified value were 
destroyed by the fire, when in fact all of them were not destroyed, 
and their value was much less than as stated, which statements, 
it was alleged, were known by the insured to be false, were made 
to deceive appellant, and by the provisions of the policy rendered 
it void. All the affirmative matter of the answer, except as to 
the “three-fourths value clause”, was denied by the reply. In 
respect to that feature of the contract, it was admitted that it 
was a part of the contract of insurance, and had been attached 
to the policy, but denied that it had been detached or destroyed 
by the insured. It was averred in the reply that the three-fourths 
value clause was attached to the policy when that instrument 
was filed with the petition in the office of the clerk of the Hardin 
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Circuit Court at the time of the institution of the action, and 
that its loss from the policy and petition occurred after that time 
without appellees’ fault. The trial of the action resulted in a ver- 
dict and judgment in appellees’ favor for $550; that is, $250 for 
the value of the dwelling house, and $300 for the contents. Ap- 
pellant was refused a new trial, and its dissatisfaction therewith 
and of certain rulings of the trial court, relied on for a reversal of 
the judgment appealed from, present for our consideration the 
alleged errors complained of. 

It is insisted for appellant that the verdict was flagrantly 
against the evidence. Our examination of the bill of evidence 
convinces us that this contention is without merit. No question 
was made as to the value of the dwelling house. It was undoubt- 
edly worth the amount for which it was insured. Therefore the 
jury, if they found for appellees at all, were bound to fix its value 
at the time of the fire at $250. There was, however, a consider- 
able conflict in the evidence as to the value of the contents of 
the house. According to the testimony of appellee E. E. Win- 
tersmith, and her witnesses, the articles of personalty destroyed 
with the house, consisting of a piano, various pieces of hand- 
some furniture, carpets, rugs, pictures, bedclothing, wearing ap- 
parel, etc., were worth in the aggregate an amount largely in ex- 
cess of the sum for which they were insured. It is true that the 
facts as to whether all the personal property burned with the 
house was covered by the policy of insurance, and how 
much of the property insured was recovered from the 
house during the incipiency of the fire, were more ac- 
curately known to appellee E. E. Wintersmith than any 
other witness, and as to these facts her testimony is 
not so fully corroborated; but there was testimony from 
several witnesses—residents of the neighborhood, whose op- 
portunities for knowing how the house was furnished and what 
it contained were good—which strongly supported her estimate 
of the value of the personal property=destroyed by the fire, and 
at least two of these witnesses reached the scene of the conflagra- 
tion in time to see that the burning house then consumed practi- 
cally all the property and effects appellees claim were destroyed, 
and that only two trunks and a few articles of furniture had been 
rescued from the house, for the trunks and other articles thus 
saved were removed by the two witnesses in question from where 
they had been hastily deposited to a place of greater safety, fur- 
ther from the burning house. On the other hand, though appel- 
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lant’s witnesses were not so numerous as appellees, much of its 
testimony conduced to prove that many of the articles of in- 
sured property claimed by appellees to have been burned were 
valued by their witnesses, including appellee E. E. Wintersmith, 
at more than they were worth. Appellant’s adjuster, Lucas, tes- 
tified that he visited the place of the fire shortly after its occur- 
rence, and there found in an outhouse many articles of property, 
some of it household effects of value which answered to the de- 
scription of much of what had been covered by the policy of 
insurance. Appellant also proved by an expert piano builder, 
who, after the fire, saw the iron frame left of appellees’ piano, 
that the instrument before the fire was worth less than half the 
value given it by appellees’ witnesses. It was the province of the 
jury to weigh the evidence and determine in whose favor it pre- 
ponderated. That duty they performed with the result already 
indicated, and we are not prepared to say that their finding was 
not in accordance with its weight or proper effect. We certainly 
cannot say that the verdict was flagrantly against the evidence. 
Consequently it must be accepted as conclusive of the questions 
of fact submitted to the jury. 

We attach no importance to the separation from the policy 
and loss of the slip containing the ‘three-fourths value clause”. 
Its loss was accidental and wholly immaterial, for the reply ad- 
mits its being a part of the contract contained in the policy, and, 
besides, it is elsewhere stated in the policy that it applies. Its 
application goes no further, however, than to the loss sustained 
by E. E. Wintersmith, for such a clause only affects personal 
property covered by the policy, as expressly provided by section 
700 (Ky. St., 1903), and decided by this court in Caledonia Ins. 
Co. vs. Cook, tot Ky., 412. It is patent that the jury, in fixing 
the value of the personal property of appellee E. E. Wintersmith 
covered by the policy and destroyed with the house of her hus- 
band, applied the three-fourths value clause in question, as they 
allowed her only $300 therefor, although according to her testi- 
mony its value was in excess of $400, the amount for which it 
was insured. 


It is also insisted for appellant that the appellee W. H. Win- 
tersmith, neither at the time of the contract of insurance nor 
when the fire occurred, had such title to the real estate of which 
the house insured was a part, as entitled him to recover for the 
loss sustained by the burning of the house. This contention is 
based upon the claim that he had parted with the fee-simple title 
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to the real estate.by a deed whereby it was conveyed to his wife 
for life, with the reservation of a life estate to himself if he sur- 
vived her, and remainder to Mattie Montgomery, his wife’s 
daughter bya former husband, after his death. The evidence does 
not support this contention. It merely shows that W. H. Win- 
tersmith had agreed to make such a deed as indicated, and that 
the deed had been written by J. P. O’Meara, who was acting at 
the time as attorney for Mrs. E. E. Wintersmith in a suit for 
divorce brought by her against W. H. Wintersmith, but that, 
after the deed was written, the latter got it from O’Meara and 
never returned it. The only witness who testified as to this 
transaction was appellee E. E. Wintersmith, and her testimony 
was to the effect that she and her husband became reconciled, and 
in consequence thereof he was to make a deed to her containing 
the provisions mentioned; that the deed, when written by 
O’Meara, was to be signed and acknowledged by W. H. Winter- 
smith, and left with O’Meara for her; that the deed was written 
by O’Meara, and given by him to W. H. Wintersmith for his 
signature and acknowledgment, but that the latter did not re- 
turn it to O’Meara, signed and acknowledged, as agreed, or at 
all, and she had never received it. It is manifest from these un- 
contradicted statements of Mrs. Wintersmith that W. H. Win- 
tersmith never complied with the agreement to convey the prop- 
erty in question. It therefore follows that, both at the time of 
the contract of insurance and when the house was burned, he 
was the sole owner of the property and the exclusive holder of 
the title thereto. This view of the matter, about which there can 
be no dispute upon the evidence, makes it unnecessary for us 
to decide whether, if the deed referred to had been formally ex- 
ecuted and delivered by W. H. Wintersmith, he would, never- 
theless, have had in the property such an insurable interest as 
would have allowed him to enter into the contract evidenced by 
the policy, and entitled him to recover thereon for the loss re- 
sulting from the burning of the house. 

We are also of opinion that the lower court did not err, as 
contended by appellant, in refusing to compel J. P. O’Meara to 
testify in regard to the writing of the deed and its delivery to 
W. H. Wintersmith. It appears, from what little was said by 
him, and also from the testimony of Mrs. Wintersmith, that, 
though he was the retained counsel of the latter in the divorce 
suit, he was acting for her and her husband in effecting a recon- 
ciliation between them; the writing of the deed by him being a 
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part of the means employed to that end. Therefore, in all that 
occurred in connection with that transaction, including the de- 
livery to W. H. Wintersmith of the deed, what was then or 
afterward said and done about the deed was communicated to 
and received by O'Meara because of his relation as attorney to 
the parties, and such communications were therefore privileged, 
and the trial judge properly ruled them to be such when he re- 
fused, upon appellees’ objection, to require O’Meara to testify 
as to the transaction in respect to the deed. 

We fail to see the force of appellant’s further contention that 
the statements of appellees as to the character and value of the 
personal property burned, however false, made in the proofs of 
loss before suit, rendered the policy void. False and material 
representations, made to procure the insurance and which in- 
duced the issuance of the policy, will have the effect asserted; 
but false and fraudulent representations as to the extent of the 
loss sustained, made to secure proceeds of the policy, will not 
render void the policy, though they ought to prevent a recovery, 
at least to the extent that they are false or fraudulent. In the 
case at bar, the alleged false statements were in the main as to 
the articles of personal property claimed by appellees to have 
been burned with the house, and their value. The truth or falsity 
of these statements were considered by the jury upon the trial. 
Prooi was heard by them upon all questions in respect to which 
appellees made sworn statements in the preliminary proofs of 
loss. Manifestly the statements made in the proofs of loss were 
not wholly false, or even enough so to prevent a verdict from 
the jury in appellees’ behalf, and we have already indicated that 
there was evidence to support the verdict. 

It is also contended by appellant that the court erred in refus- 
ing it a continuance of the case. The motion for the continuance 
was made after the introduction of the evidence, but before the 
argument to the jury, and was based upon affidavits then filed, 
which, in substance, set forth that appellee E. E. Wintersmith, 
upon cross-examination, testified that for a moquette carpet 
burned with the house she had paid to a named firm of Louis- 
ville, $75; that for certain lace curtains burned at the same time 
she had paid to another Louisville firm $8 a pair, and that a 
Miss Hanna, of Louisville, was with her when the curtains were 
purchased; that the evening following these statements of Mrs. 
Wintersmith appellant’s adjuster, Lucas, learned from the Louis- 
ville firm of whom Mrs. Wintersmith claimed to have purchased 
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the carpet that their books showed no such sale of a carpet to 
her, and that all sales made by them were entered on their books ; 
that from Miss Hanna Lucas also learned that no lace or other 
curtains had been purchased by Mrs. Wintersmith when she was 
present; that appellant was surprised by the testimony of Mrs. 
Wintersmith in the particulars indicated, and did not know that 
the Louisville witnesses would contradict her until the night fol- 
lowing her cross-examination, which was too late to get them to 
Elizabethtown in time to introduce them as witnesses for that 
purpose, but, if allowed a continuance, the personal attendance, 
or depositions of the witnesses could be obtained for use at the 
succeeding term. We do not think the refusal of the lower court 
to grant the continuance was an abuse of discretion. It does not 
sufficiently appear from the affidavits that the facts claimed to be 
in the possession of the Louisville witnesses could not have been 
sooner discovered. As the proofs of loss furnished appellant by 
appellees were prepared by their adjuster, Lucas, with the as- 
sistance of one of appellant’s Elizabethtown attorneys, the facts 
testified to by Mrs. Wintersmith on the trial, upon appellant’s 
cross-examination, as to the names of the persons or firms from 
whom she purchased the carpet and curtains, which were included 
in the articles set out in the proofs of loss, could then have been 
ascertained from her. Moreover, the policy sued on contains a 
provision requiring appellees to submit to an examination by 
appellant touching the loss sustained whenever demanded of 
them, and by the exercise of the right thus conferred by the 
policy, appellant could also have obtained the information it 
elicited from Mrs. Wintersmith during the trial, and still had 
ample time to see the Louisville witnesses and procure their at- 
tendance at the succeeding term and in time for the trial that 
took place. It is further apparent that the only effect of the tes- 
timony of the Louisville witnesses would be to contradict or 
discredit Mrs. E. E. Wintersmith. Newly discovered evidence 
which is merely cumulative, or which would only tend to contra- 
dict or discredit a party or opposing witnesses, or which could 
have been had on the trial by the exercise of reasonable diligence, 
will not authorize a continuance or new trial: Barrett vs. Belshe, 
7 Ky., 348; Findly vs. Tyler, 11 Ky., 161; Rider vs. Sullivan, 15 
Ky. Law Rep., 749; L. & N. R. R. Co. vs. Tinkhams’ Adm’r, 19 
Ky. Law Rep., 1784. 

What we have said as to a continuance on the ground of the 


newly discovered evidence, relied on by appellant, applies with 
Vou. XXXVI.—17. 
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equal force to its motion for a new trial based upon the same 
ground. The lower court properly held that ground insufficient 
to authorize a new trial. 

We do not think the instructions open to the criticisms made 
by counsel for appellant. The only error they contain was 
against appellees. They should not have submitted to the jury 
any question as to the loss of the three-fourths value clause from 
the policy, for the pleadings made no real issue as to that ques- 
tion, and its loss was not material. The instructions should also 
have omitted the submission to the jury of any question as to 
W. H. Wintersmith’s ownership of the real estate containing the 
house, as all controversy on that point was removed by the evi- 
dence. Except for the errors indicated, which were favorable, 
instead of prejudicial, to appellant, the instructions were correct. 

As the proof indicated that only a few articles destroyed by 
the fire belonged to Mattie Montgomery, and that they were of 
no appreciable value, the court did not err in failing to instruct 
the jury that there could be no recovery as to them. 

Judgment affirmed. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LEWIS 
ve. 


BROTHERHOOD ACCIDENT CO.* 


A provision in an accident policy that the liability in case of dispute 
shall be determined by arbitration, tends to oust the jurisdiction of 
the courts, and is invalid. 

The policy provided against bodily injury leaving external marks, against 
bodily injuries such as dislocations * * * and drowning, and again 
limited the liability in case of drowning where the facts were not 
shown by eye witnesses or the body recovered, and in case of in- 
juries leaving no external mark. 


Held, That the provisions regarding injuries without external marks did 
not apply to drowning. 

Such a policy payable to the estate in trust to be paid the heirs is not 
subject to the expenses and debts of the administration of the estate. 

When the insured was seen rowing in an easily overturned canoe five 
minutes before drowning, the circumstances were established by eye 
witnesses within the meaning of the policy. 


% Decision rendered, Jan. 4, 1907. 











1907.] Lewis vs. Brotherhood Acc. Co. 259 


Exceptions from Superior Court, Suffolk County. Action by 
one Lewis against the Brotherhood Accident Company. From 
a verdict for plaintiff defendant brings exceptions. 


Nosieé & Davis and HERBERT R. Morsk, for Plaintiff. 
WHIPPLE, SEARS & OGDEN and J. B. CRAWFORD, for Defend- 
ant, 


HAMMOND, J. 

This is an action upon a policy of insurance against accident. 
The case is beiore us upon the exceptions taken by the defendant 
at the trial, in which a verdict for the plaintiff was rendered 
for the full amount claimed. 

1. One of the grounds of defense was that there had been no 
compliance with the arbitration clause. The court ruled that 
the clause was valid, but submitted to the jury the question 
whether there had been a waiver; and the jury found a waiver. 
The question upon this branch of the case is whether this action 
of the court was prejudicial to the defendant. We have not 
found it necessary to consider whether there was any evidence 
of waiver because we are of opinion that the arbitration clause 
is invalid. 

The clause is as follows :— 

(10) In the event that this company and the certificate 
holder or beneficiary disagree as to the liability of this com- 
pany under this certificate, it is agreed, and this certificate 
is issued upon the express condition, that such liability and 
the amount -thereof shall be determined by arbitration; the 
board of arbitrators to consist of three hembers of the order 
of the Odd Fellows, one to be appointed by the company, one 
by the claimant, and the third shall be the Noble Grand of 
the lodge of which the assured is a member; and that no legal 
proceedings for recovery under this certificate shall be 
brought until the expiration of three months after receipt by 
the company of acceptable proofs of loss, and of a request in 
writing, in case of disagreement, to arbitrate, and a refusal 
by the company to arbitrate; and the company shall not be 
liable in any legal proceeding unless said proceeding is com- 
menced within six months from the time when the right of 
action accrues and no suit shall be brought in any case except 
to enforce payment of the award of said arbitrators unless 

The company refuses to arbitrate. 

It is to be noted that the subject of reference is not merely 
the question of damages, or, as put by Colt, J., in Wood vs. 
Humphrey (114 Mass., 185, 186), such a matter as does “not 
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go to the root of the action but [is] only preliminary thereto 
or in aid thereof—such as respect[s] the mode of settling the 
amount of damage or the time of paying it or the like”, but it 
includes also the question of the “liability of the company on 
this certificate”. To what extent and under what circumstances 
an agreement to refer a question of liability to arbitration is 
valid has been the subject of considerable discussion in the courts 
of England and this country. In England, as stated by W. 
Allen, J., in Reed vs. Washington Ins. Co. (138 Mass., 572, 576) 
“the question * * * has been one of the construction of con- 
tracts,—whether the agreement to refer in the particular con- 
tract under consideration is a condition precedent to a right 
of action upon the contract, or an agreement to refer a right 
arising under other provisions of the contract”. See Scott vs. 
Avery, 8 Ex., 487, 497, 5 H. L. Cas., 811; Edwards vs. Aber- 
ayron Mut. Ship. Ins. Soc’y, 1 Q. B. D., 563; Spurrier vs. La 
Cloche [1902], A. C., 446. Perhaps the statement of Maule, J.,. 
in Avery vs. Scott (8 Ex., 497, 499), quoted with approval by 
Lord Lindley in Spurrier vs. La Cloche, ubi supra, contains 
the principle of the distinction in its most concise form: “There 
is no decision which prevents two persons from agreeing that 
a sum of money shall be payable on a contingency; but they 
cannot legally agree that when it is payable no action shall be 
maintained for it.” How far this court would follow the Eng- 
lish courts in the first class of cases described by W. Allen, J., 
as quoted above; namely, those in which the agreement to re- 
fer is a condition precedent to the right of action, or, in other 
words, where the agreement to refer is one of the essential ele- 
ments of the cause of action, it is certain that in this state, and 
quite generally in many other jurisdictions, in the second class 
of cases described; namely, those in which the agreement is to 
refer a right of action arising under other provisions of the con- 
tract, the agreement whether contained in the same or a sepa- 
rate paper is void as an attempt to oust the courts of jurisdiction : 
Wood vs. Humphrey, ubi supra; White vs. Middlesex Ry. Co., 
135 Mass., 216. For an extensive collection of the cases see 9 
Cyc., 512, note 77. 

Upon an inspection of the policy in this case we are of opin- 
ion that the clause in question comes under the second class of 
cases above named, and that it is in substance an agreement to 
refer a cause of action arising under the other provisions of the 
contract, and therefore is void as an attempt to oust the courts 
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of their jurisdiction. The first page of the policy contains an 
express promise to pay a certain sum to the estate of the in- 
sured in case of his death. It also contains an express promise 
to pay certain sums, varying with the extent of the injury, to the 
insured. These promises are made subject to the by-laws of 
the company and the conditions thereto annexed. Neither in 
the by-laws or in the conditions annexed is there any provi- 
sion for arbitration. We have then an express promise to pay 
a certain definite sum of money upon compliance with certain 
expressed conditions. So far the minds of the parties have met. 
But the conditions are numerous and it was manifest that a dis- 
agreement might arise between the insurer and the beneficiary 
as to whether a particular condition had been complied with and 
the liability of the insurer might turn on that question. There 
also might arise other disagreements as to the extent of the in- 
juries, for instance, whether the injury was such as to bring 
the case under one promise where a certain sum would be due, 
or under another promise where only a much smaller sum would 
be due. With the possibility of the various disputes before them 
the clause in question is framed by the parties. It comes at the 
end of a definite contract. It provides that in the case of a dis- 
agreement between the company and the beneficiary “as to the 
liability of the company under this certificate”, the question of 
“liability and the amount thereof” shall be referred, etc. It is 
plain that this clause is speaking of a liability on any of the 
promises thereinbefore set forth. It assumes the existence of 
a dispute as to whether the conditions under which the express 
promise to pay is made have been met so that the money is due, 
or in other words whether the money is due under that express 
promise. In this very case one of the questions raised—and in- 
deed the principal question—is whether the condition with ref- 
erence to the testimony of an eyewitness as to the facts and 
circumstances of the accident has been complied with, or, in 
other words, whether the money is due under the terms of one 
of the promises. In view of the definite promises contained in 
the contract, of the express reference to the conditions to which 
they are subject, and of the situation of the clause in question 
and of the language of its opening sentence, we are of opinion 
that the clause cannot be regarded as qualifying the nature of 
any of the prior promises, or as an essential element of liability 
thereon, but that it must stand as an agreement to refer ques- 
tions of liability arising upon either of the promises. As thus 
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construed the agreement to refer is invalid as an attempt to. 
oust the court of its jurisdiction. The agreement to refer being 
invalid the whole of the clause is inoperative. See, also, Baden- 
feld vs. Mass. Acc. Ass’n, 154 Mass., 77. Since the clause is in- 
valid the question of waiver is immaterial; and the defendant has 
suffered no injury from the action of the court in submitting 
that question to the jury. 

2. It is also contended by the defendant that the policy does 
not cover accident by drowning unless as a result of the acci- 
dent there are upon the body external marks of contusion or 
wounds. In considering this ground of defense it is to be ob- 
served that the provisions of the policy are very voluminous, 
elaborate and intricate. Many of them are printed in very fine 
type. It is the general rule in the construction of an insurance 
contract, that any doubt arising upon its face as to its meaning 
is to be resolved in favor of the insured. This rule is founded 
in sound sense, and is particularly applicable to a contract so 
complicated in detail as the one before us. Bearing in mind 
this rule of construction we proceed to look into this policy. 
Upon the first page it is said that the insurance is “against per- 
sonal bodily injury leaving upon the body external marks of con- 
tusion or wounds”. Upon the second page, under the head of 
“What is insured against”, it is said that “this certificate of in- 
surance provides against bodily injuries, such as dislocations,,. 
fractures, broken bones, bruises, cuts, accidental gun-shot 
wounds, crushing or mangling, burns and _scalds, bites 
of dogs, stroke of lightning, drowning, or injuries pro- 
duced by falls, effected through external, violent and 
accidental means, within the intent and meaning of this con- 
tract and its conditions as hereto annexed”. Then follows a 
statement of the conditions. The conditions are very compli- 
cated and numerous, and are printed in very fine type. It is 
unnecessary to insert them here. It is sufficient to say that they 
provide in substance that “in the event of any accidental bodily 
injury, fatal or non-fatal, contributed or caused by” any one of 
a long list of events accidental or otherwise which are detailed 
at great length, the limit of liability in case of death shall be 
only “one-twentieth of the * * * death benefit provided for 
in this policy”. The part as to drowning is in these words: 
“Drowning * * * when the facts and circumstances of the 
accident and injury are not established by the testimony of an 
actual eyewitness; and also when in an alleged drowning (ship- 
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wrecks at sea excepted) the body is not recovered and identi- 
fied.” Then follows a semi-colon, followed by these words: 
“And in case of injuries whether fatal or disabling of which 
there is no visible mark on the exterior of the body visible to 
the eye (the body itself in case of death not to be deemed such 
mark).” 

In cases of drowning death is caused by the filling of the lungs 
with water so that the air cannot get to them, and there is no 
reason why there should be any external mark of contusion or 
wound. In the ordinary case, therefore, none is to be expected. 
And if while drowning the body is bruised, there is usually no 
natural or necessary connection between such bruise and death. 
Suppose two persons, each having a policy like this, are acci- 
dentally swept overboard from a ship by the same wave. One 
goes clear and receives no mark, while the other is bruised and 
scratched by a spike in no way disabling him as he goes over 
the rail. Both are drowned and both bodies are recovered. 
Upon the body of the first is found no external mark of con- 
tusion or wound, while upon the body of the other appears the 
work of the spike. Is it to be said that the first case is covered 
by the policy and the second is not? To hold that drowning is 
not covered by the policy unless in addition to the-flooding of 
the respiratory organs there is some external mark of contu- 
sion or wound is to base a distinction upon a circumstance 
which gererally has nothing whatever to do with the cause of 
the death, and moreover is to eliminate practically the ordinary 
and usual case of drowning. An interpretation founded upon 
such a basis of distinction, and leading to results so unreason- 
able is not to be adopted unless clearly required by unmistakable 
language. 

In view of these and other obvious considerations the provi- 
sions of the policy relating to external marks of contusion and 
wounds must be held applicable to the more violent causes of 
injury and not to the case of death by drowning. 

3. The policy provides that in case of loss the company shall 
pay to the estate of the insured “in trust however for and to be 
paid over forthwith to his legal heirs”; and the defendant con- 
tends that the policy could not be made payable to the estate, 
because if so made, the sum received would be assets for the pay- 
ment of debts and expenses of administration and would be sub- 
ject to an unrestricted disposition by will, which would be incon- 
sistent with the statutes. But this is not a case where the 
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estate is the beneficiary, as was Daniels vs. Pratt (143 Mass., 216), 
upon which and other similar cases the defendant relies. By 
the express provision of the policy the administrator receives 
the money solely in trust for the heirs at law and is answerable 
for it to no one else. In substance, then, the real beneficiaries 
are the heirs at law. The money when recovered goes to them 
and there is no violation of the statutes. See Rindge vs. New 
England Aid Soc’y, 146 Mass., 286; Shea vs. Mass. Benefit 
Ass’n, 160 Mass., 289; Sargent vs. Sargent, 168 Mass., 420, and 
cases cited. ; 

4. The difficult question in the case is one of damages. Shall 
the plaintiff recover the full sum of $5,000, or only one-twentieth 
of that sum; to wit, $250? The answer turns upon the mean- 
ing of the clause in the policy respecting eyewitnesses. This 
clause is found among the large amount of fine print upon the 
second page of the policy under the head of “Conditions”, and, 
so far as material to the question before us, is as follows :— 


In the event of any accidental bodily injury, fatal or non- 
fatal, contributed to or caused by * * * drowning or shoot- 
ing when the facts and circumstances of the accident and in- 
jury are not established by the testimony of an actual 
eyewitness, * * * then and in every such case the limit 
of the liability of this company hereunder shall be one-twen- 
tieth of the accidental death benefit provided for in this policy 
not to exceed two hundred and fifty dollars for accidental 
death, and for non-fatal injuries causing total or partial dis- 
ability, one-fifth of the weekly indemnity provided for in this 
policy. 

This whole paragraph of which the above is a part described 
more than two dozen cases in either one of which the same re- 
duction to one-twentieth is to be made. Although the case be- 
fore us is one of drowning, still upon the question of interpre- 
tation the fact that the clause includes also injury or death by 
shooting may be properly considered. 

The clause seems to be of somewhat recent origin in policies 
of insurance, and our attention has not been called by counsel to 
any case nor are we aware of any except National Accident 
Ass'n vs. Ralston (tor Ill. App., 192), in which it has received 
judicial attention. That case was one of shooting and the in- 
jury was not fatal. It was held that the plaintiff, who was the 
injured person, was an eyewitness to his own injury. It was 
further said that an eyewitness to a shooting does not neces- 
sarily mean one who saw the load leave the gun. Prior to the 
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insertion of this clause the insurance companies labored under 
some difficulty in their defense. Especially was this felt in cases 
of death by drowning or shooting. If the defense was that the 
death was suicidal, inasmuch as suicide was not to be presumed, 
the burden of showing suicide was upon the defendant, and 
where the facts and circumstances of the accident were shown 
only by circumstantial evidence there frequently would be great 
difficulty in sustaining this burden even if death actually was 
suicidal. Moreover, in the case of disappearance of the person 
whose life was insured, and the subsequent finding of the dead 
body in water, the question whether death was caused by drown- 
ing or by some disease or cause not insured against was fre- 
quently embarrassing to the defense. A good illustration of 
such a case is Trew vs. Railway Passengers’ Assur. Co., 6 H. & 
N., 838. In that case it appeared that the assured left his lodg- 
ings for the purpose of bathing, and subsequently his clothes 
were found by the water side, but he himself was not afterward 
seen alive. A body was found in the water at a distance from 
the place where he went to bathe, but not at such a distance that 
it might not have been carried there by the waves, and there 
was some evidence that this was the body of the assured. It 
was held that, assuming that the body was that of the assured, 
it was a question for the jury whether the death was by drown- 
ing or by suicide or natural causes, such as apoplexy or heart 
disease or the like. In an attempt to meet such cases doubtless, 
a clause has been inserted in policies providing in substance 
that there shall be no recovery in certain cases unless the claim- 
ant proves by direct and positive proof that the death or injury 
was caused by accident and was not the result of design, or in 
other words was from a cause covered by the policy. But it 
was held that such a clause did not make it necessary that the 
facts and circumstances of the injury should be shown by per- 
sons who were actually present when the insured received the 
injuries, but that it was sufficient if they were shown by circum- 
stantial evidence: Travelers Ins. Co. vs. McConkey, 127 U. S., 
661; Utter vs. Ins. Co., 65 Mich., 545. 

It would seem as if the clause under consideration was in- 
serted in view of these and other similar decisions. It is not to 
be disposed of by the remark that is in fine print or is in the 
nature of a trap or catch and hence is to be wholly disregarded. 
It forms a part of the contract and must be fairly construed. 
What does the clause mean? An eyewitness is a person who 
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testifies to what he has seen. By the terms of this policy the 
facts and circumstances of the accident and injury are to be 
established by those who saw them. Not only the fact of the 
injury is to be established by an eyewitness, but also the facts 
and circumstances of the accident, that is, the operating cause 
of the injury. Enough must be testified to by eyewitnesses to 
show the operating cause of the injury, or at least to show that 
at the time of the injury there was an operating cause to which 
the accident may fairly be attributed, and to indicate in a gen- 
eral way the nature of that cause and the manner of its working. 
To illustrate. Suppose a person standing upon the shore sees 
not far out a boat sailing peacefully along in a mild breeze, with 
a competent and careful man at the helm. The boat is so large 
and steady that it is not likely to be capsized by any movement 
the man would make, nor by the wind as then blowing. In no 
sense can the boat be said to be in then present peril from any 
cause. Suppose the observer leaves the shore and returns in an 
hour, and then sees the upturned boat near where he first saw it. 
During his absence an accident has happened resulting in the 
upsetting of the boat. Can it be said that he has seen the cir- 
cumstances of the accident within any fair interpretation of the 
language? He has seen no cause in operation to which the acci- 
dent may be fairly attributed. But suppose that when he first 
sees the boat, or while he is looking at it, a squall suddenly looms 
up in the distance and rapidly approaches the boat. He sees it 
strike the boat, putting her in evident peril. Wanting to get a 
better look he runs to a house for a spy glass, is gone only a 
few minutes, and when he returns sees only a capsized boat. 
Such a man is an eyewitness of the accident, although he did 
not actually see the boat capsize. He saw the boat in peril from 
a then impending cause. He saw the cause at work and he saw 
what was the natural effect of such a cause. That is far enough; 
and in such a case the cause of the accident must be held to 
have been established by an eyewitness within the meaning of 
the policy. 

In the light of this interpretation of the clause we proceed to 
examine the evidence in this case to see to what extent the facts 
and circumstances of the accident and the injury are shown. 
One Black testified that about five minutes before 4 o'clock in 
the afternoon of June 25, 1902, he, being out on the river in a 
skiff with one Reissman, saw Lewis in a red canoe with a lady, 
going “in the opposite direction from the way the witness was 
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going. Lewis was paddling the canoe sitting in the stern, and 
Miss Hurley was sitting in the centre of the canoe on the bot- 
tom, leaning back against the cushions. The pair were talking, 
and Lewis smiled and bowed to witness”. The witness had 
known Lewis very well for two years. “Lewis looked bright 
and happy; * * *_ the pair were chatting together; * * * 
Miss Hurley appeared the same as any young woman on the 
river; and * * * there was nothing unusual in the appear- 
ance of either; * * * they were going quite swift and 
* * * Lewis was a good hand on the river.” He “had his 
coat and vest off”. Reissman, who was with Black, testified 
substantially to the same facts. He further said that about three 
or four minutes after they had passed the couple, and after a 
point of land had shut the canoe out of sight, he heard a scream, 
but could not swear whether it was the scream of a man or a 
woman; that it did not seem to him at the time to be a cry of 
agony; that it seemed like a cry of despair, but that he did not 
go back, and never thought any more of it until the next day, 
when he heard of the accident. So far as appears this was the 
last time either Lewis or Miss Hurley was seen alive. 

One Chellman testified that he was out on the river that af- 
ternoon, but did not know Lewis; that shortly before 4 o’clock 
the witness and a man named Esselen “were coming up the 
river and found the overturned canoe; that they were paddling 
and had heen picking pond lilies; that as they came around the 
bend he discovered the cushions and the lady’s coat, gentle- 
man’s coat and lady’s hat, and a red canoe, bottom up; that the 
carpet was with the canoe with one end thrown over the bot- 
tom, and after paddling around they found a gentleman’s vest 
five feet under water; that he fished it out; that it was not on 
the bottom; that he looked at the watch and that it was stopped 
at 4 o'clock ; that the vest was soaked through, but that the other 
things had not sunk below the surface: that these things were 
found not later than quarter past 4; that they picked up the 
things”, and towed the boat to the Hiatt boathouse. On cross- 
examination he appeared a little uncertain as to the precise 
time, but placed the time as near 4 o’clock. He also said that 
the canoe was about twenty feet from the shore. He was cor- 
roborated by Esselen, who fixed the time of picking up the 
things as “within ten or fifteen minutes past 4”. 

The next day the bodies of Lewis and Miss Hurley were taken 
from the river near the place of the accident, and there was no 
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question about identification. There were no external marks 
upon the body of Lewis, and the medical examiner testified that 
death was caused by drowning, and that in his opinion it was a 
case of accidental drowning. Hiatt, the owner of the canoe, tes- 
tified that Lewis hired the canoe about 2 o’clock; that he 
“seemed natural’; and that “he was a very good boatman and 
had been coming constantly to his boathouse for two seasons”, 
As to the canoe he testified that it was a 16-foot canoe of 34 or 
35 inch beam, made of cedar with a canvas skin painted red”; 
that it “was what he should call a medium safe canoe, that a 
person would have to be more careful with it than with a larger 
one’. On cross-examination he testified that there “was no 
reason for his | Lewis’s] upsetting in a medium safe canoe; 
* * * that he was a perfectly competent man and had a per- 
fectly safe canoe”. 

It is unnecessary to recite the evidence further in detail. The 
jury might have found on the evidence of actual eyewitnesses 
that shortly before the time when the accident happened Lewis 
and Miss Hurley were upon the river in what might be called a 
“cranky” canoe, liable to overturn at any moment unless un- 
usual care was exercised both by Lewis and his companion; 
that within five (perhaps fewer) minutes of the time at which 
they were last seen alive the canoe was overturned and the 
bodies were under water. Here then is shown upon the testi- 
mony of eyewitnesses an operating cause,—namely, the immi- 
nent liability of the capsizing of the canoe by reason of its un- 
usually cranky nature, taken in connection with the fact that 
it had two occupants of whom one was a young woman not 
shown to have been experienced in aiding to keep the canoe in 
balance. It is not the case of a boat which is of such size and 
construction as to be not liable to be upset by the movements 
of persons in it, but it is the case of a cranky canoe having two 
persons in it where a not unusual movement, even of one of 
them, may result in the capsizing of it. An operating cause for 
disaster is ever present under such circumstances, and that 
cause is disclosed by the testimony of eyewitnesses. Moreover, 
upon the evidence the jury might have found that the move- 
ments of the canoe and its occupants were shown by eyewit- 
nesses up to a time within three or four minutes of the accident, 
and that every operating cause of the accident except the one 
above shown to have been present was fairly excluded by the 
testimony of these same eyewitnesses. It must be held that in 
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the case before us the facts and circumstances of the accident 
and injury were established by eyewitnesses within the meaning 
of the policy. We see no substantial error in the manner in 
which the trial judge dealt with this branch of the case. 

In view of our decision upon this point it becomes unneces- 
sary to consider the contention of the defendant that such a 
provision is void upon the ground that it is an attempt to dic- 
tate to a court as to rules of evidence. 

5. Under the circumstances disclosed in this case we do not 
see how it was material whether the defendant is a fraternal 
beneficiary association or not. The action is upon the policy. 
The exceptions to the admission of the evidence are also over- 
ruled. Even if the evidence excepted to was immaterial, as 
claimed by the defendant, we do not see how the defendant could 
have been harmed by its admission. 

Exceptions overruled. 


SUPREME COURT OF ARKANSAS. 


MUTUAL LIFE INS. CO. 
v8. 


REYNOLDS.* 


A local agent appointed by a general agent to solicit insurance and take 
premiums, but not authorized to issue binding receipts for premiums 
on applications prior to their acceptance, has no power to appoint a 
sub-agent to receive such premium, and its payment to a party not 
authorized by the company does not render the company or its agents 
liable for its return upon the rejection of the application, where the 
fact of such payment is unknown. 


Appeal from Circuit Court, Marion County. Action by Ben 
Reynolds against the Mutual Life Insurance Company and 
others. From a judgment in favor of plaintiff, defendant Mu- 
tual Life Insurance Company appeals. 

Reynolds brought suit against the insurance company and sev- 
eral of its agents, including E. V. M. Powell, seeking to recover 
a sum paid as the first premium on a policy which the company 
had declined to issue. Defendant Remmel was the company’s 
general agent for Arkansas. He appointed Carter a soliciting 
agent at Batesville to take applications and send them to him. 

% Decision rendered, Dec. 3, 1906. 
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When policies were issued thereon, he sent them to Carter, who 
delivered them and collected the premium, retaining 60 per cent 
for his services and remitting the remaining 40 per cent to Rem- 
mel. Carter had no authority to employ sub-agents, or to issue 
binding receipts; that is, receipts binding the company from 
the date of signing the application. Remmel intrusted such re- 
ceipts to only one of his agents, the one at Pine Bluff. Powell 
lived at Yellville. He was in the same office with Estes, another 
of Remmel’s agents, but not in partnership with him. He had 
access to Estes’s papers, and could get a blank application. He 
represented the Security Mutual Life Insurance Company. He 
took an application from Reynolds for a policy.in defendant 
company. He, no doubt, abstracted the application from Estes’s 
drawer. Reynolds paid the first premium at the time he signed 
the application, and Powell gave him a binding receipt. Where 
he got the blank for it is not explained, as he did not appear at 
the trial. Powell forwarded the application to Carter with a let- 
ter in which he asked Carter to sign it as agent and send it in 
to Remmel. He said nothing about the payment of the pre- 
mium or the binding receipt. Carter signed the application and 
sent it to Remmel, who forwarded it to the company. It was 
rejected. Then Reynolds demanded of Powell a return of the 
premium. Powell said he had sent it to Carter. Reynolds drew 
for the amount, with the binding receipt attached, on Carter, 
who thus first learned of the payment of the money or the ex- 
istence of the receipt. Carter declined to pay. Reynolds then 
changed the name of the drawee, and sent it forward to Rem- 
mel, who thus first learned that the premium had been paid or 
the receipt given, or that Powell, whom he had discharged as his 
agent the year previous, had anything to do with the application. 
Remmel declined to pay the draft. Reynolds sued, and was al- 
lowed to recover. The insurance company appealed. 


Rosk, HEMINGWAY and CANTRELL & LOUGHBOROUGH, /or 
Appellant. 


Woop, J. 
There was no evidence to support the verdict against appel- 
lant. Powell was not its agent, and had no authority to repre- 
sent it. There is no evidence to warrant the conclusion that 
appellant “held him out” as its agent. Special agents must act 
strictly within the limits of their powers: Amer. Ins. Co. vs. 
Hampton, 54 Ark., 75; Burlington Ins. Co. vs. Kennerly, 60 
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Ark., 532; German Ins. Co. vs. Humphrey, 62 Ark., 348; Mu- 
tual Life Ins. Co. vs. Abbey (Ark.), 88 S. W., 950. Carter had 
no authority to appoint Powell agent for appellant. That was 
exclusively the province of H. L. Remmel. Appellee should 
have ascertained the scope of Powell’s authority before paying 
him the premium: Danley vs. Crawl, 28 Ark., 98; City Elec- 
tric Ry. Co. vs. First National Bank, 62 Ark., 40. Powell, alone, 
under the proof, was liable to appellee for the unauthorized pre- 
mium which he had collected. 
Reversed, and remanded for a new trial. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


MEILY CO. 
v8. 


LONDON & LANCASHIRE FIRE INS. CO.* 


Where it appeared that the business was practically owned by the presi- 
dent, and was a family corporation, carried on in that form to shield 
him from his creditors, that the property was overinsured and over- 
valued with the connivance of the family, and the business on the 
decline, evidence which justified a finding of incendiarism on the part 
of the president will sustain a charge of incendiarism against the cor- 
poration and constitute a defense by the insurers. 


In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 
Before Dallas, Gray and Buffington, C. JJ. 


A. H. WINTERSTEEN, for Plaintiff in Error. 
FRANK R. SHaTruck, for Defendant in Error. 


BUFFINGTON, C. J. 

This is a writ of error to the Circuit Court for the Eastern 
District of Pennsylvania. In that court the Meily Company, a 
merchandising corporation, brought suit against the London & 
Lancashire Fire Insurance Company to recover on two fire in- 
surance policies—ome upon its store goods, and the other on its 
store fixtures. The insurance company defended, inter alia, on 
the ground the plaintiff had set fire to the store. The jury found 
for the defendant, and the plaintiff sued out this writ. 

%* Decision rendered, Dec. 3, 1906. 
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While there are numerous assignments of error, the case may 
be treated from the aspect well summarized in the brief of the 
plaintiff in error; viz. :— 

“The verdict was practically equivalent to a finding that the 
plaintiff corporation intentionally and fraudulently caused the 
fire, or knowingly participated in an act of incendiarism upon 
the stock and fixtures destroyed, and therefore it was not en- 
titled to recover.” 

Now such verdict would be warranted if the jury found that 
George W. Meily, the president of the plaintiff company, was 
the actual owner of all of its stock and that he set fire to the 
store in question, or, in case he was not the sole owner, that he 
set fire to the store with the assent of his fellow-shareholders: 
Kirkpatrick vs, Allemania Fire Ins. Co. (N. Y.), 102 App. Div., 
327. The testimony in the case is so voluminous, the trial last- 
ing more than a week, that it cannot be here quoted at length; 
but we have carefully examined it all. Without referring in 
detail to the evidence, and noting the fact that there was testi- 
mony to the contrary, we find that facts were proved from which 
the jury could infer that the business of the plaintiff was on the 
decline to a marked degree; that the lease had nearly expired 
and the landlord was unwilling to extend it; that the property 
was insured in excess of its value; that the plaintiff company 
was a family corporation; that the business was really George 
W. Meily’s, and was carried on in corporate form as a cloak to 
shield it from his creditors; that the fire was caused by his 
incendiary act; and that the participation by his sons in the 
alleged overvaluation of the stock afforded ground from which 
the jury could infer their acquiescence in the alleged incendi- 
arism. The jury having before it evidence of facts from which 
such inference could be drawn, “it is not within the province of 
this court to inquire, or by deduction to surmise, how the whole 
or any part of that evidence was dealt with by the jury”: Lear 
vs. United States, 147 Fed., 349. Such being the case, the testi- 
mony of the witness Sponsler tending to show the alleged in- 
cendiarism was properly admitted, and no error was made in 
the answer to the points. 

The allusion in the charge to George W. Mleily as the plaintiff 
was a mere verbal slip, which could not have misled the jury, 
in face of the clear and repeated statements therein that the 
Meily Company was the plaintiff. 

The judgment will be affirmed. 





McNicol vs. New York Life Ins. Co. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH DISTRICT. 


McNICOL 
v8. 
NEW YORK LIFE INS. CO.* 


The applicant paid the premium to the agent, taking a receipt which 
provided for its return if not accepted. It was rejected, but the com- 
pany returned an application amended in several important particu- 
lars, with a policy corresponding, for delivery by the agent, if ac- 
cepted. The agent wrote to the applicant that the policy had arrived 
straight as a string, and he hoped to deliver it on a specified day. 
The applicant was taken sick and died without signing the applica- 
tion, receiving the policy or paying an additional premium required. 

Held, That there was no completed contract. 

Held, That the receipt of the premium did not make a contract. 


Held, That the company was not estopped to deny its acceptance of the 
first application by the letter of the agent. 


Error to the Circuit Court of the United States for the District 
of Kansas. 
Before Van Devanter and Adams, C. JJ., and Philips, D. J. 


EARL BLAKE (W. A. Ayres and B. F. Milton, on the brief), 
for Plaintiff in Error. 
S. B. AMIDON and JamEs H. McInrosu, for Defendant in Error. 


ApDAMS, C. J. (after stating the facts). 

The only question in this case is whether the facts as found 
support the judgment as rendered. The application made for 
the insurance was a proposition requiring acceptance as made 
before it became a contract: Travis vs. Ins. Co., 43 C. C. A, 
653, 104 Fed., 486. This McNicol, not only presumptively, but 
actually, knew. The receipt taken by him from the local agent 
when he paid the first year’s premium informed him in effect 
that the payment was only provisionally received, that his appli- 
cation might not be accepted by the company, and, if it should 
not be accepted, that the agent would return the amount of the 
payment to him. The facts conclusively show that the applica- 
tion was not accepted. An amended application was prepared 


* Decision rendered, Nov. 16, 1906. 
The facts sufficiently appear in the syllabus and the case.—[Ep. Ins. LAW JOURNAL. 


VoL. XXXVI.—18. 
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by the company, embodying several material modifications or 
additions to the one made by McNicol and the same was for- 
warded to its local agent for submission to the applicant for his 
consideration and signature if satisfactory. This amounted to a 
rejection of the proposition as made by McNicol and a counter 
proposition by the company to him, which could not become a 
contract until it was accepted by him: Mutual Life: Ins. Co. vs. 
Young, 23 Wall., 85; Minneapolis, &c., Ry. Co. vs. Mill, 119 
U. S., 149. This McNicol never did. He unfortunately died 
before the counter proposition reached him. The minds of the 
parties never met and no contract was ever concluded between 
them. 

Plaintiff's counsel contend that, as the policy was actually 
made out as called for in the original application and delivered 
to the local agent of the company for the applicant, it thereby 
became a binding contract. If such were the only facts of the 
case, their contention might be right; but, as already seen, the 
record contains much more. The proposition as made in the 
original application was rejected by the company, and a coun- 
ter proposition made for the consideration of the applicant. The 
physical making out and sending of the policy to the local agent 
in themselves constituted no contract. By special direction of 
the company they were not to be treated as a delivery of the 
policy. It was not to be delivered until McNicol complied with 
the terms and conditions specified in the counter proposition. 

It is next urged that, as defendant’s agent received the first 
year’s premium from the applicant, the company thereby in- 
sured him. This contention overlooks important facts of the 
case, and particularly the qualification attending the act of re- 
ceiving the money. It was distinctly understood at the time 
that the receipt of the premium was conditional on the accept- 
ance by the company of the applicant’s proposition for insurance 
as made in his application. If the proposition should not be ac- 
cepted, the money was to be returned; and that was the agreed 
limit and measure of the company’s liability resulting from the 
receipt of the first year’s premium, in case the policy was not 
issued. 

It was argued orally, but not presented in brief of plaintiff's 
counsel, that the letter of the local agent, written to McNicol 
after he had received the policy with special instructions not to 
deliver it until McNicol paid a further premium and signed a 
new application, estopped the defendant from denying the con- 
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summation of the contract. The company or any of its general 
officers did not write the letter, and the local agent, as the facts 
of the case show and as McNicol well knew, had no authority 
to make a contract of insurance without the approval of the com- 
pany, and a fortiori had no authority to conclude such a con- 
tract in express violation of his specific instructions from the 
company. Moreover, the letter, whether authorized or not, was 
not written with the intention that McNicol should regard it 
as an acceptance of his original proposition for insurance. It 
would have been gross bad faith on the part of the agent, in the 
light of his instructions, to attempt to convey any such intention. 
Not only so, but the language of the letter did not justify re- 
liance upon it by McNicol as an acceptance of his original 
proposition. It informed him that the agent hoped to place 
the policy in his hands Sunday. Whether he would do so or not 
depended as a matter of fact upon whether McNicol would com- 
ply with the terms and conditions upon which alone he might 
deliver the policy or place it in his hands. The expression that 
the agent hoped to deliver it Sunday is suggestive of a doubt as 
to his ability to do so; and McNicol had no right to rely on 
the letter without recognizing the suggested doubt. Moreover, 
there is no showing that McNicol either refrained from acting 
or took any affirmative action upon the supposition that the 
letter concluded his contract with the company. It thus appears 
that several elements which necessarily enter into estoppel by 
conduct (Bigelow on Estoppel [5th Ed.], p. 26) are wanting in 
this case, and their absence effectually refutes the contention of 
counsel. The case, freed from the obscurities suggested by 
ingenious counsel is, in our opinion, clearly without merit. The 
fundamental requisite to the consummation of a contract, the 
aggregatio mentium, never existed. Before it could have been 
reached, according to the method of negotiation resorted to by 
the parties, one of them died, and this unfortunate fact put a 
stop to further negotiations which might or might not have 
resulted in a contract. 

The judgment of the trial court was clearly for the right party, 
and is accordingly affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BOWDTICH 
v8. 
NORWICH UNION FIRE INS. SOC’Y.* 


A building insured as a dwelling house was occupied as a shoe store itr 
_ basement, a dry goods store on the first floor, and as a dwelling 
above. 


Held, That the building was not a dwelling within the meaning of the 
policy, and no contract was made insuring the building as it was. 


Evidence that the broker who obtained the insurance had maps showing 
the character of the building was inadmissible when he acted for the 
insured. 

Appeal from Superior Court, Suffolk County. Action by 
William I. Bowdtich, as trustee, against the Norwich Union Fire 
Insurance Society. Judgment was rendered in favor of de- 
fendant. 


RosBERT Homans, for Plaintiff. 
FREDERICK W. Brown, for Defendant. 


LORING, J. 

This case is concluded by the decision of this court in Thomas 
vs. Commercial Union Assur. Co., 162 Mass., 29. 

If the question here had been the question of the identifica- 
tion of the building insured, the fact that it was described as a 
dwelling house would not have been material, although there 
was a shoe store in the basement and a dry goods store on the 
first floor. But the question here was not a question of identifi- 
cation. A building used in part as a dwelling house and in part 
as a store, for the purposes of insurance, is not a dwelling house 
but a different kind of building. It costs half as much again 
to insure it. The defendant agreed to insure the building as a 
dwelling house. For the purpose of insurance the building in 
question was not a dwelling house. No contract ever was made 
insuring this building as it was,—part dwelling and part store. 
For a case like the case at bar, in fact as well as law, see Dough- 
erty vs. Greenwich Ins. Co., 64 N. J. Law, 716. 

The plaintiff has argued that he left the matter of insuring 
the building in question to an insurance broker who was agent 
of the defendant company. It is agreed that Macomber, the 
broker and agent in question, had maps in his office which 


# Decision rendered, Jan. 3, 1907. 
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showed the character of the building. The fact that Macomber 
might have found out that the building insured was not a dwell- 
ing house, but did not find that out, may be ground for an action 
of negligence against him as the plaintiff's broker for making 
the contract which he made. The action here is on the contract 
which he made. In such an action this fact is immaterial. In 
this respect the case at bar falls short of Thomas vs. Commer- 
cial Union Assur. Co. (162 Mass., 29), in which the evidence was 
held rightly excluded which showed that the building was fully 
described to the agent of the company when the policy was 
issued. It was held rightly excluded on the ground that it con- 
tradicted the written contract sued on. 
Judgment for the defendant affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


HERDIC 
v8. 

MARYLAND CASUALTY CO.* 

The policy insured against bodily injuries through external, violent and 
accidental means, and excepted death from disability resulting from 
animal, mineral, vegetable, gaseous or any other kind of poison, but 
subject to its conditions covered death from septicemia, 


Held, That death from septicemia was limited to accidental injuries, and 
did not cover such death resulting from a surgical operation. 


In Error to the Circuit Court of the United States for the 
Middle District of Pennsylvania. 
Before Dallas, Gray and Buffington, C. JJ. 


Sets I. McCormick, for Plaintiff in Error. 
C. E. Sprourr, for Defendant in Error. 
DALLAS, C. J. 
The Circuit Court sustained the demurrer of the defendant 
in that court (and here) to the statement of claim of the plain- 
tiff below, wherein she alleged that the defendant, on the applica- 
tion of Carl Herdic (her husband), had issued a policy of insur- 
ance, made part of her statement, by which, as she averred, the 
defendant “did insure Carl Herdic in the sum of $5,000 against 
*% Decision rendered, Dec. 3, 1906. 
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death resulting from septicemia”; and the question was, and is, 
whether the policy sued on did insure against death resulting 
from septicemia not caused by “accidental means”, but ensuing 
upon a surgical operation for appendicitis. 

The policy is an accident policy, and Carl Herdic could not 
have conceived it to be anything else. The company he ap- 
plied to was a “casualty company”. His application was for an 
“accident policy”, and the policy itself was so designated, both 
on its face and by indorsement. Presumably such a policy would 
be intended, and understood, to insure against bodily injuries 
through accidental means, not against death from disease; and 
accordingly we find at the outset of this one, and in what may 
be called its cardinal clause, the statement that the company 
issuing it did thereby insure against “bodily injuries * * * 
sustained * * * through external, violent and accidental 
means”. ‘This language, of course, is not inclusive of death from 
septicemia, when not resulting from accident; and in our opin- 
ion the subsequent clause upon which the plaintiff in error re- 
lies should be construed in harmony with it, and with the general 
character of the entire instrument as a policy of accident, and 
not of life insurance. That subsequent clause is :— 

(4) This policy does not cover death nor disability re- 
sulting from mineral, animal, vegetable, gaseous, or any other 
kind of poisoning, except as hereinafter stated; but, subject 
to its conditions, covers death or disability resulting from sep- 
ticzemia, freezing, sunstroke, drowning, hydrophobia, choking 
in swallowing, and death only, as the result of an anesthetic, 
while actually undergoing a surgical operation at the hands 
of a dulv qualified regular physician. 

This clause is not to be so interpreted (in the event of death 
from septicemia) as to render inoperative the previously ex- 
pressed and broadly characterizing limitation of the entire in- 
surance to bodily injuries sustained “through external, violent 
and accidental means”. It was not designed to transform the 
policy from an accident one into one of restricted life insurance ; 
and we do not believe that Mr. Herdic was, or could have been, 
misled into supposing that it had that effect. This, however, has 
been so satisfactorily shown by the learned judge of the court 
below as to render any more extended discussion of the sub- 
ject by us unnecessary. See Herdic vs. Maryland Casualty Co. 
«©. Gi. 

The judgment is affirmed. 

Buffington, C. J., dissents. 





1907. ] U. S. Fidelity & Guaranty Co. vs. Downey. 


SUPREME COURT OF COLORADO. 


U. S. FIDELITY & GUARANTY CO. 
vs. 


DOWNEY.* 


Where the surety bond stipulated that the accounts of the treasurer 
should be examined and verified every three months, and in such 
examination the bank book showing deposits sufficient to make up 
the sum that should be on hand was not verified, the insured failed 
to comply with the condition, and there was no liability on the bond. 


Appeal from District Court, Ouray County. Action by James 
R. Downey, as president of the Ouray Miners’ Union No. 15, 
Western Federation of Miners, for the use and benefit of the 
union, against the United States Fidelity. & Guaranty Company. 
From a judgment for plaintiff, defendant appeals. 


Story & Story and Tuos. Y. BRADSHAW, for Appellant. 
Joun T. BARNETT, JOHN F. Woop, and Joun H. MurpuHy, 
for Appellee. 


BAILEY, J. 

This was an action originally begun in the County Court of 
Ouray County, and from there appealed to the District Court, 
and from a judgment in favor of plaintiff was appealed from the 
District Court to this court. It was brought to recover the sum 
of $1,000 and interest alleged to be due under the terms of a 
certain indemnifying bond executed by the appellant in favor 
of the Ouray Miners’ Union No. 15 of the Western Federation 
of Miners, and given to secure the faithful discharge of his duty 
by one John M. Hogue, the secretary-treasurer of the union. 
In the application made by the appellee for the bond, among 
other representations, the following appears :— 

Q. How often will his books and accounts be examined and 
verified with funds and property on hand and in bank? A. 
Every three months. ©. By whom will this be done? A. By 
the board of trustees, three persons. * * * The foregoing 
answers, statements and representations are hereby war- 


ranted to be true and correct, and it is hereby agreed on be- 
half of this body or association in consideration of the execu- 
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tion of said bond that throughout the continuance thereof the 
checks and supervisions above described shall be faithfully 
observed, and that the business of said body or association 
shall continue to be managed and conducted as above set 
forth. The above answers, statements and representations are 
to be considered warranties and they shall form the basis of 
the guaranty hereby applied for. 

In introducing its testimony the plaintiff produced C. C. 
Burge as a witness upon its behalf. He testified that he was a 
trustee of the Ouray Miners’. Union during all of the period of 
Hogue’s incumbency in office, and that his co-trustees were 
Eugene Riley and James Cox. He first learned that Hogue was 
short in his accounts on the evening of February 16, 1901. The 
witness and another member of the board made a quarterly ex- 
amination of Hogue’s accounts in December, 1900. On the 
occasion of the examination, Hogue gave the trustees his books 
and accounts that he had in his possession. The trustees went 
over them and ascertained the amount of money he had re- 
ceived and disbursed and took a balance found that Hogue 
should have on hand and in bank $740 and some odd cents. As 
the witness remembered there was about $440 in the bank, the 
balance Hogue had in cash. Hogue laid the money on the table, 
and witness counted $303 and some cents, which, together with 
the amount in the bank, made a true balance at that time. The 
witness stated: ‘“‘l made an examination of the books. He sub- 
mitted a little statement book, I should call it a bank book, show- 
ing the amount he had in the bank, and I checked that book as 
true. It was an ordinary deposit book.” The witness did noth- 
ing to verify the amount that was in the bank. He did not know 
whether or not checks had been drawn against the account that 
were not shown in the book. He did not know whether the $303 
which Hogue had in his possession was obtained by giving a 
check upen the amount shown by the deposit book to be in the 
bank, and made no effort to determine the exact amount that 
was upon deposit in the bank at the time he audited the account. 
Eugene Riley, another of the trustees who assisted in the ex- 
amination of the accounts, was called by defendant as its wit- 
ness, and says that in determining the amount of money he 
(Hogue) had on hand they took the bank book, which was not 
verified by witness as one of the trustees because the bank was 
closed. He did not count the money that Hogue produced, but 
thought that the other trustee did. This testimony in relation 
to the manner in which the books and accounts were examined 
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and verified and the funds and property on hand and in the bank 
was not disputed, explained or in any way contradicted. The 
defendant requested the court to instruct the jury to return a 
verdict for the defendant. This request was denied. The jury 
returned a verdict for the plaintiff, and defendant moved to set 
aside the verdict and grant a new trial. This request was de- 
nied. In refusing these two requests the court erred, and be- 
cause these errors will necessarily require the reversal of the 
case we will not consider the other errors assigned. 

We arrive at the conclusion that the court erred in these par- 
ticulars for the following reasons: The bond provides, among 
other things, that the Miners’ Union should notify defendant 
immediately upon discovering any fraud or dishonesty on the 
part of an employee. The statement made in the application, 
to the effect that the accounts of the employee should be ex- 
amined and verified quarterly, was made for the evident pur- 
pose of enabling the guarantor to know what means were to be 
adopted by the employer to discover fraud or defalcation in the 
event of its occurrence. It is alleged in the complaint that the 
shortage of Hogue was not discovered until February 16th, more 
than two months after the quarterly examination of December 
1oth. For aught that appears in the testimony, much of this 
shortage may have existed at the time of the attempted exami- 
nation of the accounts. This examination was made by two of 
the trustees according to their own testimony. They made no 
investigation whatever to ascertain the amount of money Hogue 
actually had in the bank, and in checking up the funds on hand 
merely took the balance shown by Hogue’s bank book. It needs 
no argument to show that without such an investigation at the 
bank there could be no checking up of the funds on hand. For 
anything which the trustees might have known, the cash which 
they claimed Hogue had on hand might have been drawn from 
the bank subsequent to the balancing of the bank book, and was 
not a compliance with the safeguard which the union had agreed 
to give to the defendant. 

To verify means to prove to be true or correct; to establish 
the truth of; to confirm. Nothing of this nature was done or 
attempted to be done by the trustees, so that there was an ab- 
solute breach of the contract made by the union which was the 
inducement offered defendant for making the bond. The union, 
having failed to do that which it was compelled to do under its 
agreement, released appellant from all liability under the bond. 
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The trial court should have directed the jury to find for the 
defendant. Since the representations of the obligee were in re- 
sponse to the obligor’s specific inquiries, they were material to 
the risk, and when the obligee failed to perform that part of the 
contract it became, either knowingly or otherwise, a party to 
the fraud which the bond was given to indemnify them against, 
and being a party to the fraud it cannot call upon the obligor for 
remuneration. In the bond it is expressly asserted by the 
obligor that the answers to these questions were deemed ma- 
terial. As we have seen, they were material to the risk as a 
matter of fact, and as a matter of law the obligor relied upon 
them and had the right to rely upon them, and presumably 
would not have issued the policy had the obligee not made an- 
swers as it did. In any event, whether the bond would have 
been entered into under other or different circumstances or not 
is immaterial. The plaintiff accepted this bond under these con- 
ditions, and under the agreement to do that which it failed to do, 
and as a consequence could not recover. The foregoing reason- 
ing is based upon the following authorities: Am. Bonding Co. 
vs. Burke et al. (Colo.), 85 Pac., 692; Carpenter vs. Am. Ins. 
Co., 1 Story (U. S.), 57; Carrollton Furniture Co. vs. Am. Cr. 
Co., 59 C. C. A., 545; Hoover vs. Royal Neighbors, 65 Kan., 
616; and other cases and authorities cited in the foregoing. 

The judgment of the District Court will be reversed. 

Reversed. 

The Chief Justice and Goddard, J., concur. 





1907.] Arlington Co. vs. Empire City Fire Ins. Co. 


LOWER COURT DECISION. 


SPECIFIC INSURANCE ON A PLANT. 


Supreme Court of New York—Appellate Division. 


First DEPARTMENT. 


ARLINGTON CO., Respondent, 
vs. 
EMPIRE CITY FIRE INS. CO., Appellant.* 


The policy was on property known as the Arlington Manufacturing Com- 
pany, being made to cover in specific amounts on certain designated 
buildings shown on a certain plan, with their additions and attach- 
ments, with privileges to make additions. A separate building not 
included in those designated was burned. 


Held; That it was not on the plant as such, but on the buildings specified, 
and the privilege as to additions did not apply to separate buildings 
of the plant, but only to additions to such as were specified. 


Held, That a new policy cannot be construed as a renewal of a previous 
one which insured the plant as such. 


Appeal from judgment entered upon a verdict directed by the 
court after a trial at Trial Term. 


ARNOLD L. Davis, for Appellant. 
GEORGE RICHARDS, for Respondent. 


PATTERSON, J. 

The action is brought upon a policy of fire insurance issued 
by the defendant to the Arlington Company (the plaintiff), and 
the Arlington Collar & Cuff Company, as interest may appear, 
loss if any to be adjusted with and payable to the Arlington 
Company. That company was the owner of a large plant used 
in the manufacture of pyralin, a substitute for celluloid goods, 
at Arlington, Hudson County, N. J. The policy of the defend- 
ant related to buildings, machinery and stock. A plan had been 
made by one Ward Phillips, and the policy was issued upon 
various buildings as numbered on that plan and on the ma- 
chinery and stock contained therein. By specific reference, the 
policy was made to cover brick and frame buildings, sheds, addi- 
tions and attachments marked Nos. I to 7, 9 and I1 to 16 on 
that plan; it also contained the following provision: “Privileged 
~ % Decision rendered, December,1906.. 2. .2..° | 
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to use electric lights in the above mentioned premises, to work 
nights when necessary, and to make additions, alterations and 
repairs, and this policy to cover the same and therein, and to 
use such material and apparatus incidental to their business.” 

This policy was operative from the 6th day of April, 1898, at 
noon, to the 6th day of April, 1899, at noon. On the 3oth of 
April, 1898, a fire occurred upon the premises at Arlington, N. J., 
and a heavy loss was sustained. Among the buildings with mer- 
chandise therein destroyed was one which was not numbered on 
the Ward Phillips plan. It was constructed and in use before 
the policy sued upon was issued. It was a distinct building, 
separated from the others forming the plaintiff’s plant by a con- 
siderable distance. Prior to the 6th of April, 1898, the plaintiff 
held a policy of insurance on property at Arlington issued by the 
defendant, and in that policy was contained a provision relating 
to repairs and additions in precisely the same words as those 
used in the policy in suit. It also held a policy of insurance cov- 
ering the same property and with the same stipulation as to 
additions, issued by the Colonial Insurance Company. In an 
action brought upon the Colonial Insurance Company policy the 
defendant insisted that the unnumbered structure on the Ward 
Phillips plan was not covered by its policy, and that view was sus- 
tained in the trial court and in this court, but it was held by the 
Court of Appeals (Arlington Co. vs. Colonial Ins. Co., 180 N. 
Y., 340) that the policy covered all additions to the plaintiff's 
plant and included the new buildings constructed thereon, which, 
together with its contents, was insured against damage or loss 
by fire. 

On the trial of the present action no witnesses were examined 
and no other evidence was adduced than that used on the trial 
before the jury in the case against the Colonial Insurance Com- 
pany so that this case is really presented for determination upon 
substantially the same record as that which was before the 
Court of Appeals when it decided the Colonial Insurance Com- 
pany case. It is now insisted by the plaintiff that the decision in 
the last named case is controlling and disposes of this action. 
We do not so regard it. The decision of the Court of Appeals 
referred to is based solely upon a construction of the phrase- 
ology of the Colonial Insurance Company policy, and it was held 
that it was broad enough to cover additions which were made to 
a plant after the policy was issued. But the policy in suit here 
was issued upon a plant not as an entirety, but with reference to 
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designated numbers, and nothing else—upon distinct, existing, 
specific and enumerated buildings; the numbers being 1 to 7, 
g and 11 to 16. We do not see how this can be said to be a gen- 
eral insurance covering anything and everything that might have 
been part of the plant of the plaintiff, with the exception of Nos. 
8 and 10. The argument of the plaintiff seems to be that the 
policy sued on in this case is nothing but a renewal of the ante- 
cedent policy issued by the defendant, and.inasmuch as that 
policy was construed by the Court of Appeals to cover the new 
building as an addition, that, therefore, the policy now under 
consideration must be given the same effect. But this is not a 
renewal of the anterior insurance; it is an independent contract 
of insurance. If a simple renewal of older insurance had been 
effected, an action would necessarily have to be brought upon 
the former policy. It is not to be assumed that in issuing its 
present policy the defendant intended to cover anything further 
or more than those buildings numbered in the policy and at- 
tachments thereto, and, of course, under the ruling in the Colo- 
nial Insurance Company case, such additions as might have 
been made during the currency of the policy in suit. 

We have not failed to consider the argument that insurance 
was effected upon the whole property, in accordance with some 
general notion or understanding of increase and development 
or extension, an argument which might be quite effective as aid- 
ing in the construction of the clause as to future additions, but is 
not to be resorted to to increase the obligation which the de- 
fendant assumed, as we understand it, upon specific buildings 
and their contents, and nothing else, unless it be such as might 
in the future be added during the currency of the policy. 

We are of opinion, therefore, that the judgment must be re- 
versed and a new trial ordered, with costs to the appellant to 
abide the event, unless the plaintiff stipulates to reduce the ver- 
dict to $68.80, the amount of loss on building No. 11, for which 
the defendant admits liability as a coinsurer upon that building. 
If such stipulation is given the judgment at the reduced amount 
will be affirmed, without costs, in this court. 

Ingraham, Laughlin and Clarke, JJ., concur. 





Insurance Law Journal. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


TAXATION OF PROCEEDS OF POLICY. 


In the case of Gordon’s estate, decided by the New York Court 
of Appeals, December 21, 1906, it was held that the statute of 
New York taxing the transfer of property by will, etc., within 
the state, where the decedent was a non-resident at the time of 
his death, does not apply to a life policy issued by a domestic 
company to a resident of another state, where the premium was 
paid and the policy was kept and its proceeds paid to an executor 
there, and the company had there an agent to accept service. 


MortTGAGEE—APPLICATION OF INSURANCE MONEY. 


In the case of Thorp vs. Cato et al., decided by the Supreme 
Court of Vermont, January 8, 1907, it was held that where a 
mortgage is not due, the mortgagee to whom loss was payable, 
cannot apply the proceeds to the extinguishment of the debt 
without consent of the mortgagor, but must hold and apply it as 
the debt comes due. Where notes for different installments of the 
mortgage had been given, he had no right, without consent of 
the mortgagor, to indorse enough on the first note to cancel it, 
and apply the balance to a second, and a foreclosure begun for 
non-payment of interest in such case was void. The application 
must be made just as in cases where the money is received as a 
pledge. It was held in a dissenting opinion, that while no appli- 
cation could be made until the debt falls due, it could not be ap- 
plied to cancelling the interest due, thus leaving the mortgagor 
in possession of the property without payment of interest. 


RELEASE—ACCORD AND SATISFACTION. 
In the case of Farmers’ & Mechanics’ Life Association vs. 
Caine, decided by the Supreme Court of Illinois, December 22, 
1906, it was held that a release not under seal given by a bene- 
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ficiary to a benevolent society in consideration of a part of the 
amount due, is a mere receipt and discharge of part of the debt, 
and not an accord and satisfaction, where there is no honest dis- 
pute as to the amount of the indebtedness. 


LIABILITY ON CONTRACTOR’S BOND. 


In the case of Kansas City Hydraulic Press Brick Co. vs. 
National Surety Co., the United States Circuit Court, W. D. Mis- 
souri, in a decision rendered December 24, 1906, held, that a bond 
given by a paving contractor under Gen. St. Kan., 1905 (§§ 5578, 
5579), which require a bond to be taken from every contractor 
for public work, conditioned that he shall pay all indebtedness 
contracted for labor or material furnished in the construction of 
such work, is not based on the contract between the contractor 
and city as a consideration, nor required for the protection of 
taxpayers or the public, but for the benefit of persons who may 
furnish labor or material, and in an action on the bond by such 
a person it is no defense that the contract with the city was in- 
valid because not let on competitive bids as required by statute. 
The surety was not released because the work was not done in 
the contract time stipulated and the materials were afterward fur- 
nished. 

LIEN OF MATERIAL-MAN. 

Where the property belonged to the assured, subject to the 
lien of a material-man, the latter is not entitled to the insurance 
money in the absence of an agreement to that effect, according 
to the decision in the case of Henry Vogt Machine Co. vs. Fel- 
ser, rendered by the Court of Appeals of Kentucky, January 24, 


1907. 


ACCIDENT—OVERDUE PREMIUM—VOLUNTARY EXPOSURE. 

In the case of Continental Casualty Co. vs. J@nnings et al., de- 
cided by the Court of Civil Appeals of Texas, January 12, 1907, it 
was held that a policy was not forfeited for non-payment of a 
premium installment when it does not provide that overdue pre- 
miums shall be deemed earned, and fails to cancel as provided 
in the policy, and refuses a request to cancel and release from 
such payment, and afterward receives such premiums. When the 
insured was engaged regularly in electric light repairing, and fell 
from a tree while so engaged, it was not voluntary exposure to 
unnecessary danger. 
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BENEVOLENT SOCIETY—WAIVER OF DUES. 


In the case of Reed vs. Bankers’ Union of the World, decided 
by the St. Louis (Mo.) Court of Appeals, January 8, 1907, it was 
held that the retention of dues sent in compliance with a provi- 
sion for reinstatement, waived the signing and return of a health 
certificate, also required. An officer empowered to reinstate had 
power to waive suspension for delay in sending dues. 


REINSURANCE—GoopD STANDING. 


In the case of Brown vs. Mutual Reserve Fund Life Associa- 
tion, decided by the Supreme Court of Illinois, December 22, 
1906, a reinsuring company contracted to reinsure the members 
of another company who were in good standing, and a statute 
provided that such a contract was effective to reinsure those “in 
fact in good standing”, regardless of the transferring company’s 
books. It was held in a suit for recovery on a claim, that the 
lack of such good standing was a matter of defense, and good 
standing need not be set up by the plaintiff in his case. 
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SUPREME COURT OF IDAHO. 


ALLEN kr AL. 
ws. 


PHGENIX ASSUR. CO.* 


Where the insurer relies on a condition subsequent incorporated in a 
policy of insurance to defeat the right of the insured to recover after 
loss, the insurer must specially plead such condition and breach 
thereof, and the plaintiff, in an action to recover on the policy, has 
a right to introduce evidence to rebut any proof of breach of condi- 
tion so pleaded, or to show a waiver of the condition by the insurer. 


Where the plaintiff, in an action on an insurance policy, makes a prima 
facie case establishing the fact of issuance and delivery of the policy 
and the payment of the premium thereon, the loss through and on 
account of the cause insured against, and the furnishing of notice and 
proofs to the insurer as required by the policy, or the waiver thereof 
on the part of the insurance company, the case should go to the jury, 
and it is error for the trial court to grant a nonsuit. 


Where an insurance company has sent its agent and adjuster to the 
place where the loss occurred to take the proofs and adjust the loss, 
and, after examination and investigation by such adjuster, he informs 
the insured that his company cannot and will not pay the loss, and 
places the refusal to do so on the grounds that the policy has been 
assigned, and urges no other ground of objection whatever, and in- 
forms the insured that he has nothing further to do with the matter, 
and that they will have to deal directly with the company, and the 
company on the other hand, through its home office, informs and 
advises the insured that the matter is still in the hands of their ad- 
juster who visited the premises, and the adjuster thereafter refuses 
to further negotiate or deal with the insured looking to an adjust- 
ment of the loss, such facts establish a sufficient prima facie case of 
waiver of proofs, to entitle the same to go to the jury. 


Where an insurance policy contains a clause providing that the policy 
shall be void “if the interest of the insured be other than uncondi- 
tional and sole ownership, or if the subject of insurance be a build- 
ing on ground not owned by the insured in fee simple”, and it is 
shown that the property insured was situated upon a government 
homestead, owned and claimed by the insured, in which the legal 
title remained in the United States Government, and on which final 
proof was not made until after the loss by fire, held, that there was 
not such a failure of title as to defeat the right of recovery under this 
stipulation as to ownership. 


In such a case the sole and entire burden of the loss, in case of loss, falls 
upon the insured (the homesteader), and the government has no 
interest in the property destroyed, and suffers no loss on account 
thereof. 


Where it is shown that the insured truthfully and correctly stated the 
nature and condition of his title in making his application for in- 
surance, he will not be precluded from recovering in case of loss on 
account of a contrary statement as to title inserted in the policy by 
the underwriter. 


% Decision rendered, Nov. 24, 1906. On Rehearing, Jan. 14, 1907. Syllabus by the Court. 
VoL. XXXVI.—19. 
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Assignment or hypothecation of a policy of fire insurance of the face 
value of $2,000 to a creditor as collateral security for an extension 
of time on a debt of $300 does not constitute or amount to an as- 
signment of the policy, in violation of the stipulation contained 
therein to the effect that the policy shall be void if “assigned before 
loss”. 


Appeal from District Court, Nez Perce County. Action by 
George IL, Allen and others against the Phoenix Assurance 
Company. Judgment for defendant, and plaintiffs appeal. 

Action by plaintiffs to recover upon a policy of fire insurance. 
Plaintiffs introduced their evidence, and rested their case, where- 
upon the court granted a non-suit on motion of defendant. 
Plaintiffs appeal from the judgment and from an order denying 
a motion for a new trial. 


DANIEL NEEDHAM, for Appellants. 
JAMEs E. Bass, for Respondent. 


AILSHIE, J. 

This case was taken from the jury on a motion for non-suit on 
the submission of the plaintiffs’ case. The appeal is from the 
judgment and from an order denying a new trial. The action 
was commenced for the recovery of the amount of loss sustained 
by the plaintiffs under a fire insurance policy issued by the de- 
fendant on certain of plaintiffs’ property. On the trial the plain- 
tiffs proved the issuance of the policy and introduced the same in 
evidence and the payment of the premium thereunder, and the 
loss of the property. Plaintiffs had alleged in their complaint a 
waiver by the defendant of the formal written proofs and inven- 
tory of loss as provided for and required in the policy. On the 
trial they proved that immediately after the fire they called up 
the defendant’s local agent and notified him of the loss, and that 
soon thereafter defendant sent its adjuster J. H. McKowan, from 
Spokane, Wash., to examine the conditions and adjust the loss. 
The adjuster went to the premises, questioned and examined the 
parties insured, and took some memoranda of the property lost 
and the dimensions and conditions of the building; and it seems 
that there was no difference between them as to the amount of 
the loss, except as to the extent of damage done to an engine 
and boiler. When the adjuster got ready to leave the premises, 
he demanded of the insured the policy, whereupon they informed 
him that it was in the office of John P. Vollmer at Lewiston. He 
inquired the reasons why it was there, and they informed him 
that they had been owing Mr. Vollmer $300 for some time, and, 
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when the same became due, they were unable to pay it, and that 
they went to see Mr. Vollmer, and asked him to give them an 
extension of about six weeks, and that they gave him the policy 
as collateral security. Upon delivering the policy to Mr. Voll- 
mer, they indorsed their written assignment to him. It is alleged 
by the complaint that at the time of making this assignment it 
was understood and agreed between them and Mr. Vollmer that 
he should submit the assignment to the agent of the insurance 
company for the company’s approval. Proof of this allegation 
does not appear from the evidence, and there seems to have 
arisen some controversy on the trial as to the admissibility of the 
evidence tending to show the transaction between the plaintiffs 
and Mr. Vollmer, and the court refused to allow plaintiffs to 
testify that they were the owners in fact, and that they had been 
all the time the owners of the policy. Upon learning that the 
policy was in the possession of Mr. Vollmer, the adjuster seems 
to have assumed an air of independence, and informed the plain- 
tiffs that he would have no further business with them. They 
requested him, however, to meet them the following day at Lew- 
iston. They went to Lewiston the next day, and Mr. Vollmer 
delivered them the policy. In the meanwhile the adjuster had 
been to Mr. Vollmer’s, and seems to have examined the policy, 
and also the assignment thereon, and, when they saw him, he 
told them he had seen the policy, and found that they had as- 
signed it and that they had no further claim on it, and that he 
could not pay them anything. He also told them as he was 
leaving the city that, since they had put their matter in the hands 
of an attorney, he had no further business with it, and that they 
would have to settle with the company; and he appears to have 
also made further remarks to them, with a view, apparently, of 
getting them to submit some offer of compromise. The plain- 
tiffs’ attorney seems to have thereafter written the head office 
in New York City concerning the matter, and in reply thereto 
received two letters from the office in San Francisco, informing 
him that the matter was still in the hands of their agent and ad- 
juster, Mr. McKowan, of Spokane, and that they had written him 
on the subject of this loss. This is the substance of the evidence 
produced by the plaintiffs. The defendant had denied the ma- 
terial allegations of the complaint, admitting the issuance of the 
policy, but denying that it ever went into force or effect, or be- 
came a valid policy of insurance, and as a defense to the action 
set up some nine separate defenses, in each of which it was al- 
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leged that the insured had violated some clause, provision or re- 
striction contained in the policy, and that, as a consequence of 
such violation, the policy had lapsed, and the defendant was re- 
lieved from liability for the loss. 

On cross-examination of plaintiffs’ witnesses by defendant’s 
counsel, evidence was brought out which showed, or, at least, 
tended to show, that at the time of the issuance of the policy, 
and thenceforth until the loss by fire, the property insured was 
situated on a homestead claim owned by one of the plaintiffs, the 
title to which was at all times in the United States Government, 
and that final proof was not made until in the summer after the 
fire. This, it is claimed, avoided liability by the insurer under 
the following clause contained in the policy :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added thereto, shall be void * * * ifthe 
interest of the insured be other than unconditional and sole 
ownership, or if the subject of insurance be a building on 
ground not owned by the insured in fee simple, or if the sub- 
ject of insurance be personal property and be or become in- 
cumbered by chattel mortgage * * * or if this policy be 
assigned before loss. 

The plaintiffs made a sufficient case to go to the jury, and what- 
ever evidence was disclosed to defeat plaintiffs’ right of recovery 
or avoid the liability of the insurer was brought out on the cross- 
examination, and without considering or passing upon the prop- 
osition as to whether or not this was proper cross-examination, 
it is nevertheless true that all the evidence brought out on cross- 
examination was matter in support of the separate defenses 
pleaded by the company. All of these matters were of such a 
nature and character that they might haye been waived by the 
company, and the plaintiffs were entitled to the opportunity of 
offering evidence in rebuttal thereof, or tending to show a waiver 
of the conditions and obligations pleaded as defenses: Pearl- 
stine vs. Westchester Ins. Co. (S. C., 49 S. E., 4) and cases cited. 
On the other hand, it would be a somewhat novel practice to re- 
quire a plaintiff, in making his case in chief, to rebut the evidence, 
brought out by the defendant on cross-examination, which 
tended to support the separate defenses. The defendant recog- 
nized in this case what we conceive to be the correct rule of prac- 
tice in preparing and filing its answer; namely, that, where the 
insurer relies for its defense upon breach of condition enumerated 
in the policy, it must plead the condition and its violation in de- 
fense of the action: American Cent. Ins. Co. vs. Murphy (Tex. 
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Civ. App.), 61 S. W., 956. This is especially true of all condi- 
tions subsequent. On the other hand, the plaintiff must prove 
conditions precedent: 11 Ency. P. & P., 422, 423. 

In this case the plaintiffs had alleged a waiver of proofs of loss, 
and we think the evidence in support of that allegation was suffi- 
cient to entitle them to go to the jury. The defendant’s adjuster 
went upon the grounds, and examined the conditions, and made 
notes and took memoranda, and questioned the insured, and 
finally left them, by telling them that he could not pay them any- 
thing, and placed the refusal to pay solely upon the ground that 
they had assigned the policy. When plaintiffs’ attorney wrote to 
the home office, he received notice from them that the matter 
was still in the hands of their adjuster. The adjuster, on the 
other hand, appears to have declined to further communicate or 
deal with them in any respect whatever. While the contract does 
not make it the duty of the insurer to furnish the insured with 
blanks for making proof of loss, it is nevertheless the uniform 
practice of insurance companies to do so, and yet neither the 
adjuster nor the company appear to have ever furnished the in- 
sured with any blanks for making proof of loss. It is true that 
this fact is not a matter that would constitute a waiver, yet it isa 
circumstance, taken in connection with the action, conduct and 
statements of the adjuster, as well as the home office of the 
company, that bears upon the apparent aims and purposes of the 
company. The insurer must be fair, and, when relying on 
printed restrictions among the numerous limitations found in its 
policies, must not so act with reference to one restriction as to 
mislead the insured as to its attitude or reliance on another. The 
evidence submitted by the plaintiffs was sufficient to make a 
prima facie case of waiver of proofs of loss, and to take the case 
to the jury. As touching the general principles, see Searle vs. 
Dwelling House Ins. Co. (Mass.), 25 N. E., 290; California Ins. 
Co. vs. Gracey (Colo.), 24 Pac., 577; Cobb vs. Ins. Co., 11 Kan., 
93; Exchange Bank of Webb City vs. Thuringia Ins. Co. (Mo. 
App.), 83 S. W., 534; 13 A. & E. Ency. (2d Ed.), 344. In Far- 
num vs. Ins. Co. (23 Pac., 874) the Supreme Court of California, 
in discussing waiver by insurer, said: “It is well settled by a 
long line of authorities that the denial of all liability upon other 
grounds is a waiver even of the condition requiring proofs of 
loss”, and, in support of this statement, that court cites the fol- 
lowing authorities: Ins. Co. vs. Ruckman, 127 IIl., 364; Ins. 
Co. vs. Spiers (Ky.), 8 S. W., 453; Transportation Co. vs. Ins. 
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Co., 34 Conn., 561; McBride vs. Ins. Co., 30 Wis., 562; Dona- 
hue vs. Ins. Co., 56 Vt., 382; Ins. Co. vs. Erb, 112 Pa., 149; 
Zielke vs. Assurance Corp., 64 Wis., 442; O’Brien vs. Ins. Co., 
52 Mich., 131; Wagon Co. vs. Ins. Co. (C. C.), 20 Fed., 232; 
Carroll vs. Ins. Co., 72 Cal., 297. It was held to the same effect 
in Cobb vs. Ins. Co., supra. 

Respondent contends, however, that, since the evidence of 
plaintiffs themselves shows that the property insured was situ- 
ated upon a government homestead, the title to which was in the 
United States, they have shown a breach of the conditions as to 
the title, and that plaintiffs were not entitled to recover. Now, 
in the first place, if this is held to be such a failure of title as to 
defeat the recovery, the plaintiffs would still be entitled to re- 
cover, if that failure were not specially pleaded by the defendants, 
and relied on as a defense; and since it must be pleaded as a 
defense, it is deemed denied under section 4217, Rev. St., 1887. 
Plaintiffs would therefore be entitled to the opportunity to rebut 
any evidence tending to establish such a defense, or to show that 
the insurer had waived the condition, or was estopped from rely- 
ing thereon. We do not think, however, thgt the fact of this 
property being situated on a government homestead, the legal 
title to which still rests in the government, is a failure of title 
such as contemplated by the stipulation in the policy relied on 
by the insurer. The purpose of the insurer inserting such a 
stipulation in the contract is to enable it to ascertain who is the 
real owner of the property and on whom the loss would fall in 
case of destruction of the property. Here no other person, either 
individual or corporate, has any interest whatever in the real es- 
tate. The plaintiffs had located and filed upon the property in 
compliance with the law, and had apparently taken all the steps 
necessary to acquire the legal title from the United States. The 
destruction of the property was no loss to the government. The 
sole and entire loss fell upon the insured (the homesteader). 
This clause is found in the policies of most companies, and has 
been employed by insurance companies for many years. We 
have examined a great many authorities wherein the courts have 
considered the purpose and effect of this clause requiring uncon- 
ditional or fee-simple title in the insured, and, while insurance 
companies have been writing policies on property situated on 
government homesteads for nearly half a century, still our at- 
tention has not been called to a single case where an insurer has 
successfully pleaded such condition as constituting a breach of 
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contract, so as to defeat the recovery of the loss insured against. 
We have examined, however, several cases which by analogy and 
parity of reasoning sustain us in the view here expressed: Phoe- 
nix Ins. Co. vs. Bowdre, 67 Miss., 620; Smith vs. Phoenix Ins. 
Co., 91 Cal., 323; Capital City Ins. Co. vs. Caldwell Bros., 95 
Ala., 79; 13 A. & E. Ency. (2d Ed.), 231-233. 

In this case it does not definitely appear whether the insured 
made a written application for insurance, or simply had a parol 
understanding with the agent who solicited the risk. If the title 
disclosed were held to be short of the requirement contained in 
the policy, still it would not defeat the right of recovery, if it 
could be shown that the insured, by their written application, 
truly and correctly represented the state and condition of the 
title to this property. In such case, the insurer could not insert 
a contrary provision in the policy with knowledge of the true 
condition of the title, and thereby bind the insured, and defeat his 
right of recovery in case of loss: Nute vs. Hartford Fire Ins. 
Co. (Mo. App.), 83 S. W., 83; Syndicate Ins. Co. vs. Bohn, 12 
C. C. A., 531; Inre Millers’ & Mfrs.’ Ins. Co. (Minn.), 106 N. W., 
492; Davis vs. Phoenix Ins. Co. (Cal. Sup.), 43 Pac., 1115; Ins. 
Co. vs. Hick, 125 Ill., 36r. 

It is contended by the respondent that the insured had as- 
signed their policy in violation of the stipulation therein against 
assignment, and that, for that reason, they could not recover. 
Upon the trial the plaintiffs were in possession of the policy, and 
produced it in evidence. The possession of the policy by the 
party named therein-as the insured is of itself prima facie evi- 
dence of ownership. Being the parties insured, and being in 
possession of the policy, they had a right to introduce any evi- 
dence they had, either written or parol, tending to explain the 
written assignment contained on the back of the policy, and to 
show that they were in fact the real owners of the policy, and had 
always been such. The evidence they were permitted to intro- 
duce tended to show that they had never ceased to be the real 
owners of the policy, and that the only interest of the assignee 
therein named was merely such an interest as the holder of col- 
lateral security acquires in the thing given as security—a mere 
equity. The legal title remained in the insured. This would not 
constitute an assignment in violation of the stipulation contained 
in the policy: Ellis vs. Kreutzinger, 27 Mo., 311; True vs. 
Manhattan Fire Ins. Co. (C. C.), 26 Fed., 83; 19 Cyc., 637; 
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Griffey vs. N. Y. Cent. Ins. Co. 100 N. Y., 417; May on Ins., vol. 
2, § 379. 

There was disclosed on cross-examination some evidence 
tending to show that a part of the personal property covered by 
the insurance had been mortgaged prior to the application for 
insurance. The evidence, however, on this point, is too vague, 
uncertain and indefinite to enable us to consider or discuss it. 
The plaintiffs will have a right to meet and rebut stich evidence, 
and that after they have heard the defendant’s case. It is enough 
to say that it was not sufficient to defeat the plaintiffs’ right of 
recovery, or to take the case from the jury. Upon that issue, 
when the defendant attempts to establish it, will arise the nature 
and character of the statements or representations made by the 
insured at the time of their application for insurance and the 
character and extent of knowledge the insurers obtained on the 
subject prior to writing the policy; also, the question of the 
character of the lien or incumbrance, and the validity and effect 
thereof, and kindred subjects which have been discussed in many 
cases bearing on that phase of the insurance law: Allesina vs. 
London & L. & G. Ins. Co. (Ore.), 78 Pac., 392; 13 A. & E. 
Ency. (2d Ed.), 258. 

A great many phases of the law that may become applicable 
to this case upon a retrial thereof have been very ably and ex- 
haustively considered in respondent’s brief, as also in the brief 
of appellant. But, the case having come to this court on a judg- 
ment of nonsuit in the lower court, we are left by the record in 
such a position that we cannot consider or pass upon many of 
these matters. Many of these questions must depend entirely 
for their application upon the particular facts disclosed. We 
have passed upon all the questions the record discloses, and the 
case will necessarily have to be remanded for a new trial. 

The judgment of the lower court is reversed, and the cause 
remanded, with instruction to the trial court to grant a new trial 
and proceed in accordance with the views herein expressed. 
Costs awarded in favor of appellants. 

Stockslager, C. J., and Sullivan, J., concur. 


On Rehearing. 


SULLIVAN, J. 
This is a petition for a rehearing. Counsel for respondent 
first complains of the following language found in the opinion; 
to wit: “The plaintiffs were entitled to an opportunity to offer 
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evidence in rebuttal thereof, or tending to show a waiver of the 
conditions and obligations pleaded as defenses.” It is contended 
by counsel that this language is contrary to the record, for the 
reason that it affirmatively shows that the court gave the plain- 
tiffs opportunity to produce any evidence which they had that 
would rebut, or tend to rebut, the evidence brought out by de- 
fendant’s counsel on cross-examination. ‘The cross-examination 
referred to was that of the plaintiffs’ witnesses, and occurred be- 
fore the plaintiffs had rested their case, or before the defendant 
had put in his evidence and rested. We know of no practice 
that will require the plaintiff, before he has rested his case, to 
put in any rebuttal evidence rebutting any evidence given by his 
own witnesses on cross-examination, or that would require him 
to put in rebuttal evidence until defendant had put in his evi- 
dence and rested. The privilege of putting in rebuttal evidence 
before the defendant has put in its evidence is not the kind of 
privilege or practice that affords the plaintiff any opportunity to 
offer evidence in rebuttal. The plaintiff is only required to pro- 
duce his evidence in chief to support the material allegations of 
his complaint, and is not required or expected to anticipate the 
defendant’s defenses and rebut every item of evidence disclosed 
by the cross-examination of the plaintiffs’ witnesses before the 
defendant has introduced his evidence. The plaintiff is entitled 
to introduce his rebuttal after the defendant has rested his case. 
The proceeding in this case illustrates the necessity of such a 
rule. After the court had announced the novel proposition that 
the plaintiffs might, in making their case in chief, offer evidence 
in rebuttal of the facts disclosed by the cross-examination of 
their own witnesses, the plaintiffs then and there tendered such 
evidence as they had present at that time, and then concluded 
that they required another witness who was not in attendance 
upon the court at that time. They thereupon asked for a con- 
tinuance in order to secure the evidence of such witness. This 
application was denied. The practice of requiring the plaintiff 
to put in his rebuttal evidence before the defendant has put in 
his evidence is not the correct practice. ‘The trial court has no 
authority to enforce such an order of procedure. With reference 
to the facts established by the defendant’s cross-examination of 
plaintiffs’ witnesses, it will be observed that, where a defendant 
moves for a nonsuit on the plaintiff's evidence, he is deemed 
to have admitted the existence of every fact which such evidence 
tends to prove, or which can be gathered from any reasonable 
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view of the evidence: Later Bros. vs. Haywood (Ida.), 85 Pac., 
494. In such cases the evidence must be construed most strongly 
against the moving party, and in favor of the one who introduced 
the evidence. 

The petitioner next contends that, under the view of the law 
taken by the court to the effect that plaintiffs must plead and 
prove conditions precedent, the court has misapplied the law to 
the facts of this case, and contends that the two principal points 
on which they relied to defeat plaintiffs’ action, and to support 
the order of the judge in granting a nonsuit, are as follows: 
(a) That, if any of the property be incumbered at the time of 
issuance of the policy, such incumbrance avoided the entire 
policy; (b) that if the title of the insured be other than “uncon- 
ditional and sole ownership”, or if the subject of insurance be a 
building on ground not owned by the insured in fee simple, the 
entire policy should thereby be avoided. This court agrees with 
counsel that those conditions are properly classed among condi- 
tions precedent, and that they have been so treated by many 
courts. What we intended to say in the original opinion, but 
failed to do so, is this: While these conditions were conditions 
precedent, to be performed or made to exist prior to the con- 
summation of the contract and the delivery of the policy, the 
fact of the delivery of the policy raises the prima facie pre- 
sumption that those facts were all found by the insurer to exist 
before the policy was delivered. When plaintiffs proved execu- 
tion and delivery of the policy, and produced that policy in evi- 
dence, it at least raised the presumption that all the facts deemed 
necessary to exist prior to the delivery of that policy did, in fact, 
exist. While the burden of proof in many instances is on the 
plaintiff, there are certain presumptions of law which arise from 
the existence of certain other facts, and those presumptions have 
the weight of prima facie evidence, and relieve the party upon 
whom the burden of proof rests, in the first instance, from pro- 
ducing evidence to show that such facts actually existed. Such 
presumptions may be overcome by the opposing party producing 
evidence to show a contrary state of facts. For instance, if the 
party produced at the trial negotiable paper in a court where 
suit thereon has been brought, the presentation and possession 
of such paper is prima facie evidence of the ownership thereof; 
but such presumption may be overcome by evidence to the con- 
trary. In the case at bar the written application, if there was 
one, may have set forth the fact that the plaintiffs were not the 
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owners in fee of the real estate on which the property insured 
was situated, and it may have set forth the fact that the prop- 
erty was mortgaged. If it did, and the respondent issued its 
policy under those facts, it is now estopped from claiming that 
said policy is void because of certain provisions contained therein. 
We are aware that some authorities do not agree with that view, 
but we believe the better reason is with the authorities that hold 
as we have above held. We gather from the evidence that all 
the property insured was not mortgaged, and in case that it 
should be held that a part of said property was mortgaged and 
a part not, and that the policy was valid as to the part not mort- 
gaged and invalid as to the part mortgaged, the plaintiffs would 
be entitled to recover as to the part not mortgaged. Anyway, 
if it is shown that the mortgage existed upon said property, it 
would devolve upon the defendant to show that it was a valid 
subsisting mortgage that could be enforced in a court of equity. 
If the defendant pleads the invalidity of the policy on account of 
the mortgage, it must show the facts above indicated. 

Counsel for petitioner says that this court must have labored 
under the apprehension that the plaintiffs had not had an oppor- 
tunity to present their evidence, and they contend that the record 
shows they had an opportunity and remained silent under the 
court’s request for the evidence. In regard to that contention, 
it is sufficient to say that the plaintiffs had the right under the 
law to present whatever rebuttal testimony they had, after the 
defendant had put in its evidence and rested. It is not sufficient 
to say that the plaintiffs put in their evidence, and were then 
given an opportunity by the court to present their rebuttal evi- 
dence, before the defense had rested or put in any evidence what- 
ever, and that that was a sufficient opportunity for them to put 
in their rebuttal. The court might just as well have undertaken 
to require them to put in their rebuttal before any evidence had 
been put in whatever. We recognize that it is a maxim of com- 
mon life that “opportunity knocks but once at each man’s door”, 
but we are advised that there is a time and season for all things, 
and rebuttal evidence on the part of the plaintiff is not required 
under the law until the defense has rested. As stated in the 
original opinion, if the title disclosed was held to be short of the 
requirements contained in the policy, still it would not defeat the 
right to recover under the policy, if it could be shown that the 
insured, in their application, truly represented the state and con- 
dition of the title to the property. In such case, the insurer 
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could not insert a contrary provision in the policy with knowl- 
edge of the true condition of the title, and thereby bind the in- 
sured and defeat his right of recovery in case of loss, after having 
received the premium. 

A rehearing is denied. 

Ailshie, C. J., concurs. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


GILLESPIE 
v8. 
SCOTTISH UNION & NATIONAL INS. CO.* 


K. borrowed from B. B. & L. Ass’n $400, and gave deed of trust of house 
and lot to secute the loan, and bound herself to keep insurance on 
the building to amount of $400 for the benefit of the association, and, 
in case of failure to insure, the association to insure and add pre- 
miums, paid by it, to the debt. K. conveyed the property to G., who 
assumed to pay the trust debt as part of the purchase consideration. 
No notice was given to the association or insurance company of such 
conveyance. More than two years after the conveyance to G. the 
association purchased insurance of $400 on the property from the 
S. U. & N. Ins. Co. in the name of K.; the policy containing the 
usual mortgage clause and stipulating that the policy should con- 
tinue good as to the mortgagee notwithstanding any forfeiture by 
the owner, and that, if any loss should be paid to the mortgagee un- 
der such circumstances, the insurer should be subrogated to the 
rights of the mortgagee under the mortgage. The insured property 
was destroyed by fire. G. complied with none of the requirements 
of the policy by giving notice of the fire or making proofs of loss or 
otherwise. The insurer paid the association $398.62, the amount of 
its debt, and took an assignment thereof. Held, That it was en- 
titled to be subrogated to the rights of the association and to en- 
force the mortgage. 


A mortgagor has no interest in the proceeds of a policy insuring the 
mortgagee, taken out by the mortgagee to protect his own interest, 
and in which the interest of the mortgagor has been forfeited, leav- 
ing that of the mortgagee still in force. 


In the matter of a disputed claim between R. and G., R., the claimant, 
proposed in writing on April 7th as a compromise that, if G. would 
pay $100, R. would accept it in full of the claim and release his 
mortgage lien on property securing the debt. On the 12th of May 
following, not receiving a response from G., R. sold the debt to S. 
U. & N. Ins. Co., assigned the same and subrogated the assignee to 
the rights of the mortgagee. In a proceeding by the assignee to 
enforce the mortgage, it is error for the court to enforce the com- 
promise offered by R., but which was never accepted by G. 


* Decision rendered, Dee. 18, 1906. Syllabus by the Court. 
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Appeal from Circuit Court, Tucker County. Bill by C. D. 
Gillespie against the Scottish Union & National Insurance Com- 
pany and others. Decree for plaintiff, and the insurance com- 
pany appeals. 


CUNNINGHAM & STALLINGS, for Appellant. 
Gro. P. SHrrLey and E. D. Tarsort, for Appellee. 
McWHorTER, P. 

Lena Kantorowitz borrowed from the Baltimore Building & 
Loan Association upon four shares of stock the sum of $400, and, 
together with Harry Kantorowitz, her husband, conveyed to §S. 
O. Strieby, trustee, lot No. 108 in the town of Thomas, in Tucker 
County, to secure the payment of said sum of money according 
to the terms of such loan. Said loan and deed of trust were 
made and executed on the 18th day of November, 1897. As a 
further security for said loan, the buildings on said lot were in- 
sured by the said Kantorowitz in the sum of $500, and it was 
provided in said deed of trust that the said property should be 
kept insured by the said Kantorowitz in the sum of at least $400 
for the benefit of said loan association. When the said insurance 
expired, said Kantorowitz failed to reinsure the property, and 
the same was reinsured by the said building and loan associa- 
tion for its benefit in the name of said Kantorowitz in the Scot- 
tish Union & National Insurance Company. On the 28th day of 
January, 1899, said Lena Kantorowitz and her husband con- 
veyed the said property to C. D. Gillespie in consideration of the 
sum of $338 paid by him in cash, and as further consideration 
he assumed to pay off the remainder of the loan to the said build- 
ing and loan association, amounting at that time to about $362, 
making a total consideration of $700. On the 12th day of No- 
vember, 1901, the building on said lot was destroyed by fire, and 
on the 12th day of May, 1902, the said insurance company paid 
to said building and loan association $398.62, the amount of its 
debt, and took an assignment thereof from the said building and 
loan association, whereby the said insurance company claimed 
to be subrogated to the rights of said building and loan associa- 
tion. C. O. Strieby, the trustee in said deed of trust, at the in- 
stance of said insurance company, as assignee of said building 
and loan association, advertised to sell said property under said 
deed of trust to satisfy said debt. C. D. Gillespie, the vendee of 
said Kantorowitz, filed his bill in equity in the Circuit Court of 
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Tucker County, praying that said Strieby, trustee, and the Scot- 
tish Union & National Insurance Company, be perpetually en- 
joined and restrained from selling said lot No. 108 under said 
trust deed, and that the lien created upon said property by rea- 
son of said trust be released, and for general relief. An injunc- 
tion was granted staying said sale. 

The defendant insurance company filed its demurrer, which 
was overruled, and tendered its answer, to which the plaintiff re- 
plied generally. Defendant filed with its answer a copy of the 
policy issued by it, dated the 31st of August, I9g01, upon the 
property in question in the name of Lena Kantorowitz for $400, 
which policy contained the following provision :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if any change, 
other than by death of an insured, take place in the interest, 
title or possession of the subject of insurance (except of change 
of occupants without increase of hazard), whether by legal 


process or judgment, or by voluntary act of the insured, or 
otherwise. 


Said policy also contained a provision that, in case fire oc- 
curred, the insured should give immediate notice of any loss 
thereby in writing to the insurance company, and within sixty 
days after the fire, unless such time should be extended by the 
company, should render a statement to the company, signed and 
sworn to by the insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire, and make full proof 
of his loss by such fire. The policy also contained the usual 
mortgage clause, making the loss or damages, if any, payable to 
Robinson & Barton, receivers of the Baltimore Building & Loan 
Association, as their interest might appear; and providing that 
the insurance should not be invalidated, as to the interest only 
therein of the said receivers, by any act or neglect of the mort- 
gagor or owner of the property, nor by any change in the title 
or ownership of the property. The answer further averred that 
on the 12th day of May, 1902, the defendant insurance company 
paid to the receivers of the Baltimore Building & Loan Associa- 
tion the sum of $398.62, the amount of their debt against the 
property, and took an assignment thereof, and filed with its an- 
swer a copy of said assignment, bearing date the said 12th day 
of May, 1992, and denied the allegation of the plaintiff's bill that 
the debt only amounted to $232, and averred that the correct 
amount was that paid by defendant to the receivers and averred 
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that plaintiff gave no notice of the fire or complied with any of 
the provisions of the insurance policy in relation thereto. 

Depositions were taken and filed in the cause by the plaintiff 
and the defendant. Plaintiff, with his depositions, filed two let- 
ters from Bird M. Robinson, co-receiver of the Baltimore Build- 
ing & Loan Association, to himself concerning the loss. The 
first letter, dated March 18, 1902, informed plaintiff that the debt 
of Lena Kantorowitz to the association amounted then to $384.- 
46; that the receivers had insurance on the property, but that 
the insurance company claimed that it was not liable to plaintiff 
for any sum, for the reason that the sale from Kantorowitz to 
him had not been reported to the insurance company, and that 
they believed they could make a compromise settlement with 
the insurance company, and proposed that he pay $150 in cash 
and the receivers would release the lien on the lot and cancel 
the certificate of stock, the balance of the sum due to the asso- 
ciation to be paid by the insurance company in full satisfaction 
of the loan, and that, if he would accept the proposition, they 
would prepare a release and forward without delay; that in the 
meantime proof of loss must be made, and the proper steps 
should be taken to that end without delay; that if plaintiff did 
not accept the proposition, the insurance company would pay 
the receiver the full amount of the claim, and they would sub- 
rogate the insurance company to their rights as mortgagee, and 
the insurance company would then hold the property for the 
$386.46. The second letter, dated April 7, 1902, acknowledged 
the receipt of plaintiff's note of 27th of March, offering to pay 
$50 in full in consideration of the release of the Kantorowitz lot, 
and stated that they had referred the matter to the insurance 
company, which was unwilling to accept the proposition. They 
then proposed, upon payment to them by plaintiff of $100, they 
would release their lien, stating the insurance company had au- 
thorized them to make such settlement, and that, as soon as they 
heard from him, they would iorward draft and other papers. In 
his deposition plaintiff says he did not accept their proposition, 
for the reason that they did not give him time to get a letter to 
them before he received a notice from the attorneys of the 
Scottish Union & National Insurance Company that they had a 
claim against him for $393, claiming this the amount due the 
Baltimore Building & Loan Association on said lot, and that 
they had paid off the same and were subrogated to the rights of 
the loan association. 
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The case was heard on the 16th of June, 1905, when the court 
held that the building and loan association, through its receiv- 
ers, by the letter of April 7, 1902, proposed and offered to accept 
from the plaintiff $100 in settlement for and in satisfaction of its 
claim and deed of trust lien on the lot in question, and that, be- 
fore he had an opportunity to accept or reject said offer, the said 
association undertook to assign its said lien to the insurance 
company, the court being of the opinion, from the evidence in the 
case, that the insurance company took said assignment with 
knowledge of said proposition of settlement, and could not, by 
receiving said assignment, defeat the right of plaintiff to accept 
said proposition or offer of settlement; that upon the plaintiff, 
within thirty days from that date, paying to the said insurance 
company or its attorney the sum of $100, with interest from the 
7th day of April, 1902, then the said insurance company should 
release the said lien and deed of trust so assigned, and such lien 
on said lot should be discharged, and, in case the insurance com- 
pany refused to accept said $100 and interest in the satisfaction 
and discharge of the lien, then plaintiff might pay said money 
to the clerk of the court, subject to the future order of the court, 
and, in case said insurance company should accept the same, it 
should be entitled to all the rights of plaintiff in the stock of the 
Baltimore Building & Loan Association, assigned by Lena Kan- 
torowitz to plaintiff; and the court reserved the right, in case 
the insurance company refused to accept said sum in satisfaction 
of the lien, to determine thereafter whether it should receive 
any part of said money, and reserved the right to make such 
future decree to carry out said decree as the court might deem 
proper, and awarded costs to the plaintiff against said insurance 
company. On the 20th day of September, 1905, the case again 
came on to be heard, when, it appearing that the plaintiff had 
tendered to the insurance company said sum of $100 and interest, 
aggregating $119.50, which had been refused by the company, 
and had been paid into court as per decree of June 16th, the 
clerk was directed to pay over the same to the Scottish Union & 
National Insurance Company whenever the company should de- 
mand the same, after first deducting the proper costs for this 
proceeding from the $119.50, and ordered that the deed of trust 
mentioned in the bill be released, and appointed George P. Shir- 
ley a special commissioner to execute such release within ten 
days after the rising of the court, in case the building and loan 
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association by its proper officer failed to execute such release. 
From these decrees the insurance company appealed. 

The principal question in the case is whether the plaintiff, C. 
D. Gillespie, had any interest in the insurance. The property 
was conveyed to him on the 28th of January, 1899, and the in- 
surance was taken out on the 31st day of August, I9go1, in the 
name of his grantor, Lena Kantorowitz. The fire occurred No- 
vember 12, 1901. The plaintiff failed to comply with the require- 
ments contained in the policy by giving notice of the fire, by 
making proof of loss, or otherwise; in fact, he did not seem to 
know that there was insurance upon the property at all. In 
Ulster County Savings Institution vs. Leake (73 N. Y., 161) it 
is held: “The plaintiff, as mortgagee, held a mortgage binding 
the mortgagor to insure for his benefit. The mortgagor pro- 
cured an insurance, ‘loss payable to the mortgagee’. The policy 
became forfeited as to the mortgagor. The plaintiff had an in- 
dependent agreement with the insurers, making valid and ef- 
fectual all their policies held by him as mortgagee, and providing 
for subrogation if they should become forfeited as to the mort- 
gagor. A loss occurred, which the insurers paid to the plaintiff, 
and the insurers took an assignment of the mortgage, subject 
to the payment of the balance due the mortgagee. The mort- 
gage was foreclosed, and in a contest over surplus moneys, held, 
that the insurers were entitled to the surplus; that mortgagor 
having forfeited her rights under the policy and not being in- 
jured by the assignment, and the insurers not having waived the 
forfeiture.” The same thing is held in Foster vs. Van Reed, 70 
N. Y., 19. And in Hare vs. Headley (54 N. J. Eq., 545) it is held 
(syllabus points 4 and 5): ‘Forfeiture of insured’s rights, by rea- 
son of his failure to give notice or proofs of loss as required by 
the policy, cannot be considered waived by the payment of loss 
to insurer's mortgagee; the insurer having, at the time of pay- 
ment, claimed that no liability to the insured existed under the 
policy, and that, under the independent agreement of the insurer 
with the mortgagee, the insurer was entitled to subrogation to 
the mortgagee’s rights under the mortgage.” “An independent 
contract between the mortgagee of property, for whose benefit 
the owner insures it, and the insurer, that the insurance shall 
continue good as to the mortgagee, notwithstanding any for- 
feiture by the owner, and that, if any loss is paid the mortgagee 
under such circumstances, the insurer shall be subrogated to the 


rights of the mortgagee under the mortgage, is valid, though the 
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owner does not know of it.””, And in Cooley’s Briefs on the Laws 
of Insurance (§ 3916), it is said: “A rule similar to that govern- 
ing the insurance of a mortgagee’s interest obtains where, either 
by the policy or by separate contract, it is agreed that a policy 
by its terms insuring a mortgagor, with the loss, if any, payable 
to a mortgagee, shall nevertheless be valid and binding as to the 
mortgagee in cases in which the insurance has been forfeited as 
to the mortgagor. Such policies, indeed, generally contain a 
special stipulation looking to an assignment to the insurer of the 
whole or a part of the securities held by the mortgagee, and paid 
by the insurer under a loss for which it was not liable to the 
mortgagor. Evidently, such a contract, so far as the right of 
subrogation is concerned, is a separate insurance of the mort- 
gagee’s interest as to any loss for which the company is not 
liable to the mortgagor, giving the mortgagor no right to claim 
a reduction of his debt by the payment to the mortgagee”—cit- 
ing, among many other authorities, Hare vs. Headley, supra. 
In the same volume, at page 3700, it is said: “A mortgagor has 
no interest in the proceeds of a policy insuring the mortgagee, 
takén out by the mortgagee to protect his own interest, or in 
which the interest of the mortgagor has been forfeited, leaving 
that of the mortgagee still in force’—citing, in support of this 
proposition, Concord Ins. Co. vs. Woodbury, 45 Me., 447; Mc- 
Intire vs. Plaisted, 68 Me., 363; White vs. Brown, 2 Cush. (Mass.), 
412; Burlingame vs. Goodspeed, 153 Mass., 24; Sterling Fire 
Ins. Co. vs. Beffrey, 48 Minn., 9; McDowell vs. Morath, 64 
Mo. App., 290; Hare vs. Headley, 54 N. J. Eq., 545; Dunbrack 
vs. Neall (W. Va.), 47 S. E., 303. See, also, Kortlander vs. Els- 
ton, 2 C. C. A., 657, 6 U..S. App., 283; White vs. Gilman, 138 
Cal., 375. And the author further says: “This rule has been 
held applicable even where the policy in fact effected by the 
mortgagee alone nominally insured the mortgagor with the loss 
payable to the mortgagee”—citing Thomas vs. Ins. Co., 43 Hun 
(N. Y.), 218. See, also, Harvey vs. Cherry, 12 Hun (N. Y.), 354, 
affirmed 76 N. Y., 436. Counsel for appellee cite, in support of 
the decrees, 27 A. & E. E. L., 263, the text of which is: “It has 
been held repeatedly that where a mortgagee, at his own ex- 
pense, procures the insurance on the mortgaged property for the 
better security of his debt, the insurer, if obliged to pay a loss 
occasioned by injury to such property, may be subrogated to the 
rights of the mortgagee under the mortgage. But if the mort- 
gagor pays the premiums, or is liable for the same, he is entitled 
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to the benefit of the insurance, and the insurer will not be subro- 
gated to the mortgagee’s rights against him, unless the policy 
of insurance contains an express stipulation that the insurer shall 
be so subrogated, or the mortgagor has forfeited his rights and 
the policy has been kept alive for the benefit of the mortgagee 
on condition that the insurer shall be subrogated.” 

In the case at bar, the insurance policy does contain an ex- 
press stipulation that the insurer shall be subrogated, and it is 
conceded—at least, not questioned—that the policy was forfeited 
as to the mortgagor, not only by reason of the change of title 
without notice, but also by reason of the fact that the mortgagor 
failed to fulfill any of the requirements of the policy. It is true 
some of the cases cited under the quotation made from 27 A. & 
E. E. L., 263, would seem to have a tendency to support the con- 
tention of the appellee; but in such cases it is not clear as to the 
stipulations in the policy, or whether the same had become for- 
feited as to the mortgagor and remained good as to the mort- 
gagee. The great weight of authority is in support of the stipu- 
lations in the policy that, while it may be forfeited as to the 
mortgagor, it will be good as to the mortgagee. The policy was 
clearly void as to both Lena Kantorowitz and C. D. Gillespie. 
It is very clear that the plaintiff never paid any premiums directly, 
and it does not appear from the record that they were even 
charged up to him as against the property. 

As to the provision in the decree enforcing the proposition 
made by the insurance company through the receivers of the 
building and loan association, the proposition made as a com- 
promise was received by the plaintiff, according to his own tes- 
timony, about the 7th of April, and he failed to avail himself of it 
by accepting it within a reasonable time, as it appears that the 
assignment was not made until the 12th of May, more than a 
month afterward, and he does not pretend that he even wrote a 
letter in reply, and the parties making the proposition had a 
right to withdraw the proposition at any time before acceptance, 
and, when the same was not accepted within at least a few days, 
they had a right to presume that the plaintiff would not accept 
it, and the court committed an error in making the compromise 
between the parties. 

For the reasons herein given, the decrees complained of will 
be reversed, and the plaintiff’s bill dismissed. 
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SUPREME COURT OF INDIANA. 


GLENS FALLS INS. Co. 
v8. 


MICHAEL eT AL.* 


The insured, under a standard policy which provided that it should be 
void if his interest was other than sole and unconditjonal ownership, 
held only a life interest. 

Held, Where the application was oral, and no inquiries were made regard- 
ing title, the condition was waived. 

Held, That the value of the property destroyed, tested by the life interest, 
was the measure of damages. 


On rehearing. 


JORDAN, J. 
Appellant insurance company has petitioned for a rehearing 
and supported the same by an able argument on the part of its 
counsel. We have examined the authorities cited by counsel and 
have again given the case careful and patient consideration. 


Upon the question herein involved the authorities may be said 
to “fight on both sides”. Nevertheless, they are not so over- 
whelmingly on either side that they should be held, as seemingly 
insisted, to preclude us from adopting and following what we 
believe to be the better rule and the one which, because of its 
fairness and reasonableness, commends itself to our approval. 
It is admitted that our holding at the former hearing upon the 
point in issue is sustained by the Supreme Courts of Nebraska, 
Montana, Washington, California and “possibly” Kentucky, 
and by the decision of the court in the case of Manchester Fire 
Ins. Co. vs. Abrams (32 C. C. A., 426), but this concession 1s 
certainly too narrow, for with the courts hereinbefore mentioned 
must be classed or included the Supreme Courts of Michigan, 
Oregon, Virginia, Mississippi, Pennsylvania, Missouri, Alabama, 
Wisconsin, West Virginia, and probably New York. The deci- 
sions of some of the latter courts directly sustain the doctrine 
in question, while others may at least be said to indirectly sup- 
port the principle. To the cases, or authorities, cited and relied 
on by this court in its original opinion herein, we may add the 
following: Allesina vs. London Ins. Co., 45 Ore., 441; Union 
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Assur. Society, etc., vs. Nalls, tor Va., 613; Farmers’, etc., Ins. 
Co. vs. Mickel (Neb.), 100 N. W., 130; Brunswick, etc., Co. vs. 
Northern Assur. Co. (Mich.), 105 N. W., 76; Wood on Fire 
Ins., § 176 (2d Ed.); 3 Cooley’s Briefs on Ins., pp. 2630, 2631. 
In the appeal of Allesina vs. London Ins. Co., supra, the policy 
therein involved, when issued, contained a printed provision that 
it should be void “if the subject.of the insurance be personal 
property, and be or become encumbered by a chattel mortgage”. 
This policy was issued upon an oral application, the agent of 
the company making no inquiry of the insured concerning liens or 
incumbrances upon the property, nor were there any statements 
or representations made in reference thereto by the insured, and 
he had no knowledge that such information was material, or 
that the policy to be delivered would contain any provision in 
reference thereto, or that, if the company knew of the mortgage 
upon the property, it would decline to assume the risk. The 
insured paid and the company received and accepted the pre- 
miums, and the property was destroyed by fire during the life of 
the policy. The court, in that case, said: “The only question on 
this appeal is whether, under these circumstances, the defendant 
can defeat a recovery on the ground that the policy issued by it 
and delivered to the plaintiff, and for which he paid and it ac- 
cepted and retained his money, was invalid from the beginning 
because of the mortgage clause.” This case, under the facts, 
may be said to be on principle on “all fours” with the case at bar. 
The policy involved in that appeal was sustained. In deciding 
the case the court, in the course of its opinion, said: “A con- 
tract of insurance, like any other contract, must, of course, be 
given force and effect according to its terms as agreed upon by 
the parties, but provisions in the printed forms, inserted for the 
benefit of the insurer, may be waived by it in special instances. 
In determining whether there has been such a waiver, a court 
should not overlook the fact that insurance policies are prepared 
by the company for general use, without reference to particular 
cases, and contain divers and sundry provisions and stipulations 
concerning different subjects. The contract is not like ordinary 
contracts between individuals, wherein every clause and stipula- 
tion is considered and agreed upon by the parties before the 
agreement is executed. A policy of insurance is prepared in the 
office of the company, and becomes binding on the assured be- 
cause it is delivered to and accepted by him. In accepting it he 
has a right to assume that the company does not intend to insist 
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upon the printed clause therein relating to incumbrances on the 
property if it makes no inquiry of him concerning the matter, 
and he has made no statements in reference thereto, and has not 
been advised that the question was at all material. The prepara- 
tion and issuance of the policy is the act of the company, and 
if, in pursuance of a previous agreement to insure, it issues and 
delivers a policy purporting to cover loss or damage by fire, and 
accepts and receives the money of the insured, without making 
any inquiry of him as to incumbrances, or without advising him 
of the effect on his contract of an incumbrance, it is receiving and 
accepting his money under circumstances but little short of false 
pretenses, if the contract is void from the beginning, and never, 
in fact, had any force or validity, because of a provision inserted 
therein by it without the knowledge of the assured, rendering it 
void if the property is incumbered. In such a case the company 
would not only wrongfully receive and accept the money of the 
insured, but would mislead him into the belief that his property 
was insured, when, in fact, it was not; thus deceiving a party 
honestly seeking and paying for insurance.” 

Wood, in the section of his work above mentioned, states the 
rule as follows: “When a policy is issued upon a verbal applica- 
tion, without any representations in reference thereto, all infor- 
mation relative to the risk, except such as is unusual and ex- 
traordinary, is waived, and the policy is valid even though it 
contain a clause or stipulation that ‘the insured covenants that 
the representations given in the application for this insurance 
contain a just, full and true exposition of all facts and circum- 
stances in respect to the condition, situation, value and risk of 
the property insured’, and, although the policy professes to be 
made upon the faith or representations made by the insured, yet 
it is valid even though no representations whatever were. made 
in reference to the risk, and the lack thereof is not a matter of 
defense. ‘The insurer cannot charge the assured with laches, 
induced by its own conduct.” In 3 Cooley’s Briefs on the Law of 
Insurance (on pages 2630 and 2631) the author says: “If an 
insurance company issues a policy of insurance without any ap- 
plication, or without representations in regard to certain facts, 
the company is presumed to have written the policy on its own 
knowledge, and cannot complain after loss that such facts were 
not correctly stated in the policy or disclosed by the insured. 
* * * Analogous to the rule stated is another one to the effect 
that, though the policy by its terms requires the disclosure of all 
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material facts, yet if the insurer issues it on an oral request or 
application, and makes no inquiry in regard to matters covered 
by certain conditions in the policy, as for instance, incumbrances, 
it will be assumed that the insurer waives knowledge as to such 
facts.” The author says, however, that the rule stated is not 
supported by all the authorities, but, on the contrary, it is a 
mooted question whether an insurer waives the condition in a 
policy by issuing it without inquiry. 

While it is true that the quantum of appellees’ interest or title 
in the property insured was not a fee simple, still they had an 
insurable interest as tenants for life, and that is the only interest 
which appellant can be said to have insured, and the value of the 
property destroyed by tire, when tested by such interest, would 
be the measure of the company’s liability. Consequently, under 
the circumstances, we cannot discover wherein appellant has 
been actually prejudiced by reason of the fact that the interest 
of appellees in the property insured was not that of a fee simple. 
Possibly it might be said that the fact that appellees were not the 
owners in fee might afford a temptation or inducement for them 
to set the property on fire, on the supposition that they would re- 
ceive the iull amount for which it was insured, regardless of the 
value of their interest. As appellant company did not in any 
manner inquire of appellees in respect to their interest in or 
title to the property, they certainly had no reasons for presuming 
when they paid the price of the insurance and received the policy 
issued to them that the company would not have insured the 
property had it known that their interest in the building insured 
and in the premises upon which it was located was that of a life 
estate, instead of a fee simple. Generally speaking, it may be 
asserted that it is not the custom of the insurance company to 
place the policy to be issued by it before the person to be insured 
prior to its delivery to him, but the first opportunity afforded him 
for an examination of the many printed conditions and stipula- 
tions therein contained is after he has paid the premium for the 
insurance and the policy has been delivered. Certainly under 
the circumstances it ought not to be considered or regarded that 
he agreed to all of the conditions and stipulations in the policy 
before he was aware or had knowledge thereof, especially in re- 
spect to such stipulation or condition declaring that the policy 
shall be void if his interest in or title to the property insured is 
other than that therein stipulated by the company without it hav- 
ing made any inquiry of him relative to his interest or title in or 


Se nce MONI BY ot Dae wry ae 


aveeaseas merrveotremenny natant meeeimee 


mere sremmp-emeee 











312 Insurance Law Journal. [Apr., 


to the property which he desired insured, or in the absence of 
any representations or statements made by him in respect to his 
interest or title. 

Appellant’s learned counsel contend that it cannot be asserted 
that it waived its right to repudiate the liability upon the policy 
unless it is shown it had knowledge of all of the facts constituting 
the waiver. But it certainly had knowledge of its own conduct 
in the matter, and a waiver may be manifested by conduct as well 
as by words: Phenix Ins. Co. vs. Tomlinson, 125 Ind., 84, 25 
N. E., 126,9 L. R. A., 317, 21 Am. St. Rep., 203. 

Possibly, with equal force, it might be said that appellees ought 
not to be considered to have consented or agreed, without 
knowledge thereof, to the condition or stipulation in the policy 
which avoided the insurance, if their interest or title to the prop- 
erty was otherwise than that of a fee simple. It is true that it 
can with plausibility be asserted that it-was their duty to read the 
policy issued to them, but suppose they did read it after its de- 
livery and the payment by them of the premium and then dis- 
covered the provision in respect to a forfeiture. They were not 
then in a position, and had not the right, to cancel or surrender 
the policy and recover back the premium which they had paid; 
for the very moment the risk actually attached they could not 
thereafter have recovered back the premium: Standley vs. 
Northwestern, etc., Ins. Co., 95 Ind., 254; Phenix Ins. Co. vs. 
Tomlinson, supra. Suppose they had made a demand thereafter 
of appellant company for a return of the premium paid. The lat- 
ter would possibly have parried the demand by asserting that its 
right under the circumstances was one which it could at its op- 
tion waive. Therefore it would retain the premium paid by ap- 
pellees and await results. The case of German, etc., Ins. Co. vs. 
Niewedde (11 Ind. App., 624, 39 N. E., 534) to which we referred 
in the former opinion, presented the question of a waiver of the 
breach of the conditions contained in the policy therein involved 
by reason of an existing mortgage incumbrance against the 
property. That case, upon the issue of waiver as herein involved, 
is directly in point, and supports our holding, and upon the ques- 
tion as to what will constitute a waiver of a forfeiture clause in 
a policy the case has not been overruled, as contended by counsel, 
by any of the later decisions of the Appellate Court. 

In Continental Ins. Co. vs. Munns (120 Ind., 30, 22 N. E., 78, 
5 L. R. A., 430) this court held that the neglect of the party in- 
sured to make known facts which the insurance company may 
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regard as material to the risk is not a breach of a condition in 
the policy avoiding it. The court in that case asserted that the 
insured had the right to assume that the insurance company will 
make inquiry concerning all facts, except such as it is supposed 
to know, or which it regards as immaterial. In the course of 
the opinion in that appeal this court said: “An applicant for 
insurance is not bound, unless inquired of, to disclose whether or 
not the property insured is incumbered. As the public records 
usually give information in reference to such matters, he may 
assume that the insurer knew of any existing incumbrances, or 
deemed it immaterial whether or not the property was incum- 
bered.” So, in this case, possibly appellees may have assumed 
that appellant company made no inquiries of them in respect to 
their particular interest in the property in question because it 
had ascertained from the public records of what that interest con- 
sisted. Much stress is placed by counsel for appellant upon the 
fact that the policy in this case is what is denominated a “stand- 
ard policy”, all of which class of policies is said to contain the sole 
ownership clause or stipulation. It is argued that by the use of 
these policies all inquiries of the insured to disclose the extent 
and condition of his title to or interest in the property has been 
rendered unnecessary, and is so held by the courts; but an ex- 
amination of the cases which we have cited will prove the con- 
trary, for at least in many of them, if not all, the policies in- 
volved embrace the sole-ownership clause, or a stipulation 
against existing incumbrances. Nevertheless, the courts affirmed 
that notwithstanding this clause or stipulation, where there was 
nothing in the policy requiring the insured to disclose the char- 
acter or condition of his title to the property or the extent of his 
interest therein, and the insurance company, under the circum- 
stanees, had failed to make an inquiry in relation thereto and 
issued the policy without any representations or statements made 
by the insured in respect to the character or extent of his interest 
or title, the company could not be heard to complain that his in- 
terest was less than a sole ownership or was incumbered by an 
existing mortgage lien. The case of Geiss vs. Franklin Ins. Co. 
(123 Ind., 172) is relied upon by appellant. In that case, how- 
ever, there was no issue raised or tendered of a waiver upon the 
part of the company of the condition in the policy that it should 
be void “in case the assured was not the sole, absolute and un- 
conditional owner of the property”. Therefore that case cannot 
be said to lend any support to the question of waiver at issue in 
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this appeal. It may probably be a mooted question as to whether 
the insured in that case had any insurable interest in the soda 
fountain, the title of which, under the agreement between him 
and the seller, was to remain in the latter until the purchase price 
thereof had been paid in full. So far, however, as the decision in 
that case can be said to announce or support a principle con- 
trary to that which we assert and adhere to in this case, it is ex- 
pressly disapproved. 

We are satisfied with the conclusion which we have reached in 
this case and the petition for rehearing is therefore overruled. 
All concur except Gillett, J. 


SUPREME COURT OF MONTANA. 


SULLIVAN 
v8. 


METROPOLITAN LIFE INS. CO.* 


The policy, which contained the entire contract, provided that it should 
be void if the insured had been attended by a physician for any serious 
sickness, or within two years had any pulmonary disease. 

Held, That an instruction to find for plaintiff if insured had not been so 
attended within two years was reversible error which was not cured 
by a subsequent conflicting instruction to find for defendant if he had 
been so attended for a serious disease or had a pulmonary disease. 


Held, That an instruction that if the insured acted in good faith in his 
answers in the application, and wrong answers were not material, the 
finding should be for the plaintiff, was improper. 


Where the policy provided that its terms could not be changed except in 
writing by an officer, the jury should have been informed that any 
waiver must be in writing. 

Appeal from District Court, Silver Bow County. Action by 

Nellie Sullivan against the Metropolitan Life Insurance Com- 

pany. Judgment for plaintiff. Defendant appeals. 


Joun A. CoLeMAN, for Appellant. 
Joun E. CorETTeE, for Respondent. 


HoLLoway, J. 
This is an action to recover the sum of $276 and interest upon 
a contract of life insurance. The plaintiff is the beneficiary 





*% Decision rendered, Jan. 14, 1907. 








1907.] Sullivan vs. Metropolitan Life Ins. Co. 315 


named in the policy of insurance, which was issued upon the 
life of her husband, Jeffery Sullivan. The policy contains, 
among others, these provisions :— 

Second. This policy is issued upon an application which 


omits the warranty usually contained in applications, and con- 


tains the entire agreement between the company and the in- 
sured. 


Third. Unless otherwise stated in the blank space below 
in a waiver signed by the secretary, this policy is void if the 
insured before its date has been rejected for insurance by this 
or any other company, or has been attended by a physician for 
any serious disease or complaint, or has had before said date 
any pulmonary disease, or bronchitis, or any scrofulous dis- 
ease. 


The complaint is in the usual form. The answer admits the 
making of the contract, and that the plaintiff paid the premiums 
and otherwise complied with the contract; but, as a separate 
defense, it is alleged that the policy was void at the time of the 
commencement of this action, for the reasons, first, that at the 
time of Jeffery Sullivan’s application for insurance and at the 
time the policy was issued Sullivan was afflicted with tubercu- 
losis of the lungs, which is a pulmonary disease; and, second, 
that within two years prior to the date of the policy Sullivan had 
been attended by physicians for a serious disease or complaint. 
The allegations of new matter in the answer were denied in a 
reply. 

Upon the trial the court gave, among others, instructions 1, 
2, and 11; as follows :— 

“No. 1. You are instructed that this is an action brought by 
plaintiff, as beneficiary under a life insurance policy issued by 
defendant to Jeffery Sullivan, to recover the sum of $276, with 
interest, and that the defendant life insurance company admits 
that Jeffery Sullivan and the plaintiff herein have performed all 
the conditions of the said policy, and have paid all premiums 
thereon, but defendant alleges that said Jeffery Sullivan was at- 
tended by two physicians for la grippe, rheumatism, and tubercu- 
losis of the lungs within two years before said Sullivan made 
application for the policy herein, which said attendance by phy- 
sicians, defendant alleges makes the policy void. The. only 
question for you in this case is whether or not said Jeffery Sul- 
livan was attended by physicians within two years prior to the 
time of making his application for said policy; and, if you find 
from the evidence that said Jeffery Sullivan was not ‘attended 
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by physicians’, as the clause ‘attended by physicians’ is con- 
strued by the law, then you must render your verdict for the 
plaintiff. 

“No. 2. «If you shall find from the evidence that prior to the 
27th day of April, 1903, the date of the policy here sued on, the 
said Jeffery Sullivan, deceased, the insured, had been attended 
by a physician for any serious disease or complaint, or had be- 
fore said date been affected with pulmonary disease or chronic 
bronchitis, you must find a verdict for the defendant. It makes 
no difference whether the assured knew he was afflicted or not. 
He may have been entirely ignorant of the fact, or may have 
believed that the symptoms he had did not indicate a pulmonary 
disease or chronic bronchitis. Yet, if in fact he had pulmonary 
disease or chronic bronchitis prior to the 27th day of April, 1903, 
and the existence of said afflictions had not been waived, you 
must find for the defendant.” 

“No. 11. You are instructed that if you find from the evi- 
dence that Jeffery Sullivan was acting in good faith when he 
answered the questions in the application for the insurance 
policy herein and when he entered into said contract of insur- 
ance, and that any said questions if wrongly answered were not 
material, in that, if correctly answered, the defendant would still 
have accepted the risk, then you must render your verdict in 
favor of the plaintiff.” 

The jury returned a verdict in favor of the plaintiff for the 
amount claimed in the complaint, with interest and costs. Upon 
this verdict, judgment was rendered and entered, and from this 
judgment and an order denying its motion for a new trial the 
defendant appeals. In this court it is urged (1) that instruction 
No. I is erroneous and conflicts with instruction No. 2, given 
by the court; (2) that instruction No. II, as given, is erroneous; 
and (3) that the court erred in modifying instruction No. 2. 

1. It is to be observed from that portion of provision No. 3 
of the policy quoted above that it was understood and agreed 
by the parties that the policy should be void if either one or 
both of two facts should be established; viz.: (1) If Sullivan 
had been attended by a physician for any serious disease or com- 
plaint within two years prior to the date of the policy; or (2) if 
before the date of the policy Sullivan had any pulmonary dis- 
ease. In instruction No. 1 the court wholly ignored this second 
ground of defense, and in very explicit terms informed the jury 
that there was but one question to be determined; namely: 
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Had Sullivan been attended by physicians at any time within 
two years prior to the date of the policy? If the jury found that 
he had not, then they were directed to find a verdict for the 
plaintiff, without regard to the question whether or not, in fact, 
at and prior to the time the policy was issued he was suffering 
from a pulmonary disease. The effect of this instruction was to 
eliminate from the policy—which was the contract between the 
parties—one qf the terms which they had incorporated in it, and 
this the court had no authority to do. 

But it is said that in instruction No. 2 above the court properly 
submitted the other ground of defense, and this is true sub- 
stantially ; but instructions 1 and 2 are in irreconcilable conflict. 
If the jury understood that there was but one question for de- 
termination, as stated in instruction No. 1, then they could not 
have understood that there was any other question for solution, 
as stated in instruction No. 2. These instructions must of neces- 
sity have confused the jury, for it is impossible to reconcile them. 
It is likewise impossible to determine by which of these instruc- 
tions the jurors were guided. In State vs. Peel (23 Mont., 358, 
59 Pac., 169, 75 Am. St. Rep., 529) this court said: “Wherever 
instructions are upon a material point, the one correct and the 
other incorrect, this court will not presume that the jury fol- 
lowed the correct instruction, but will reverse the judgment, and 
order a new trial.” ‘This doctrine is as applicable to civil as to 
criminal causes: Smith vs. Perham, 33 Mont., 309; Yoder vs. 
Reynolds, 28 Mont., 183; State vs. Rolla, 21 Mont., 582; Kel- 
ley vs. Cable Co., 7 Mont., 70. Instruction No. 1 likewise con- 
flicts with instructions 3 and 8, given by the court. 

2. Instruction No. 11 ought not to have been given. It relates 
to a matter not in issue in this case. From that portion of pro- 
vision No. 2 of the policy qucted above, it will be seen that Sulli- 
van’s application for insurance did not form any part of the 
contract of insurance. That paragraph declares that the policy 
itself “contains the entire agreement between the company and 
the insured”. Therefore, so far as the case made by the plead- 
ings here is concerned, it was wholly immaterial what represen- 
tations Sullivan may have made, or whether such representa- 
tions were made in good or bad faith. The defense relied upon 
is a breach of the third provision of the policy, set forth above, 
and the invalidity of the policy under that provision is not made 
to depend upon the representations made by the insured, but 
upon one or both of the two facts mentioned above. For the 
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same reason instruction No. 6 should not have been given; and 
instruction No. 2, requested by the defendant, was for the same’ 
reason properly refused. 

3. As this case must go back for a new trial, attention is di- 
rected to the concluding sentence of instruction No. 2 above. 
The policy provides that its terms cannot be changed or its con- 
ditions varied, except by a written agreement signed by the 
president or secretary of the insurance company, and the de- 
fendant was therefore entitled to have the jury understand that 
any waiver of the conditions of the policy must be in writing. 
As originally proposed, instruction No. 2 properly submitted 
this to the jury. 

For the reasons stated, the judgment and order are reversed, 
and the cause is remanded for a new trial. 

Reversed and remanded. 

Brantly, C. J., and Smith, J., concur. 





SUPREME COURT OF WASHINGTON. 


FERGUSON 
vs. 


LUMBERMEN’S INS. CO.* 


An oral statement by the agent that the policy covered all the property 
is not admissible where the written application clearly showed that 
it excluded certain portions. 

The insurance was on a sawmill and additions, with the lumber contained. 
By the side of the sawmill proper, and about eighteen inches distant, 
was a building used as a planing mill, whose machinery was run by 
a belt from a shaft in the sawmill. There were no walls between the 
two, and the entrance to the planing mill was by a stepladder from 
the sawmill. Lumber was passed from the latter to the former. 


Held, That the planing mill was part of the sawmill. 


Appeal from Superior Court, Whatcom County. Action by 
D. Ferguson against the Lumbermen’s Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


Dorr & HADLEY and JOHN B. VAN DyKgE, for Appellant. 
RosE & CRAVEN, for Respondent. 
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Mownt, C. J. 

This action was brought by the plaintiff to recover upon a 
policy of insurance issued by the defendant to the plaintiff. 
Plaintiff recovered a judgment for $762.90. Defendant appeals. 

After the issues of fact were made up by the complaint, an- 
swer, and reply, the case was tried to a jury. At the trial it was 
agreed that the policy was issued as alleged, and that a fire oc- 
curred while the policy was in force, and destroyed certain items 
of lumber, but it was claimed by the appellant that the policy of 
.insurance covered only lumber which was damaged or destroyed 
within the yards, and did not cover lumber destroyed within the 
sawmill buildings or buildings adjoining thereto. Respondent, 
on the other hand, maintained that the policy covered lumber 
both within and without the sawmill buildings, and particularly 
within the planing mill buildings. It was stipulated at the trial 
that there were three parcels of lumber destroyed and in dispute ; 
as follows: Parcel No. 1, located wholly within the planing mill 
and oi the value of $605; parcel No. 2, located partly within the 
planing mill, but projecting outside thereof, and of the value of 
$160; parcel No. 3, located outside the buildings and of the 
agreed value of $246. As to this last item defendant claimed 
that it was fifty feet away from the main building, and because 
there was concurrent insurance on property within fifty feet from 
the buildings, that defendant was only liable for one-half the 
value of this item, which amount; viz., $123, was paid into court. 
Respondent, however, claimed that this item No. 3 was located 
within fifty feet of the mill buildings, and therefore was not cov- 
ered by the other insurance. The only dispute at the trial con- 
cerning this item was whether it was within fifty feet of the 
buildings or without that distance. During the course of the 
trial, the court permitted oral evidence on the part of the plain- 
tiff to the effect that the agent of the insurance company, when 
the application was taken for the insurance, stated to the plain- 
tiff that the policy was an “unlimited policy”, meaning thereby 
that the policy covered lumber within the mill and adjoining 
buildings as well as lumber in the yards, and that plaintiff would 
not have taken the policy but for such statements, and also that, 
at the time the policy was delivered and afterwards, the agent 
stated to the plaintiff that the policy was an unlimited policy. 
The defendant objected to this evidence when it was offered, 
and moved to strike it out for the reason that the contract was 
in writing and this evidence was therefore inadmissible to vary 
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the terms of the written contract. The application of the plain- 
tiff for the policy was made upon a blank form furnished by the 
agent of the defendant. This application, so far as it is materiai 
here, was as follows :— 


$ Nil—On two-story frame shingle roof mill building and 
additions thereto, adjoining and communicating with one- 
story frame shingle roof engine and boiler house attached, in- 
cluding foundations, capping and piling immediately there- 
under, and log slides, if any, occupied as a wet log, steam 
power saw and planing mil, * * 


$ Nil—On stock (incident to the business) manufactured, 
unmanufactured, in process of manufacture, and materials for 
manufacturing same, all while contained in the above de- 
scribed mill building and additions thereto, or in cars on tracks 
within one hundred feet of said building. eek 


$1,000. On lumber, laths, shingles, pickets, mouldings, 
posts, and all other timber products, their own or held by 
them in trust, or on commission, or sold but not delivered, all 
while contained in their yards, or in sheds in their yards, or 
piled on or under platforms and tramways, docks or wharves, 
or in cars within fifty feet thereof. All the above described 
property situate on block 200 of tide flat lands, Whatcom, 
Wash. 


This application was signed by respondent on May 13, 1904. 
On the 16th day of May, 1904, the policy was issued by the de- 
fendant, containing the following clauses :— 


$ Nil—On two-story frame iron roof building and additions 
thereto, adjoining and communicating with one-story frame 
iron roof engine and boiler house attached, including founda- 
tions, capping and piling immediately thereunder, and log 
slides, if any, occupied as a wet log, steam power sawmill. * * * 

$ Nil—On stock (incident to the business) manufactured, 
unmanufactured, in process of manufacture, and materials for 
manufacturing same, all while contained in the above-de- 
scribed mill building and additions thereto, or in cars on tracks 


0 


within one hundred feet of said building. * * * 


$1,000.00. On lumber, laths, shingles, pickets, mouldings, 
posts and all other timber products, their own or held by them 
in trust, or on commission, or sold but not delivered, all while 
contained in their yards, or in sheds in their yards, or piled on 
or under platforms and tramways, docks or wharves, or in 
cars on track within sixty feet thereof. 


It is plain from both the application and the policy in this case 
that the appellant insured only lumber while contained in the 
yards or in sheds in the yards of the respondent, and excluded 
stock manufactured, unmanufactured, or in process of manu- 
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facture, while contained in the sawmill building and additions 
thereto. It is true, this court, in common with many other 
courts, has frequently held that insurance contracts will be con- 
strued most strictly against the insurance company, but, while 
policies are construed strictly, courts cannot make new contracts 
for the parties: Jump vs. North British Ins. Co. (Wash.), 87 
Pac., 928. No reasonable construction can be placed upon this 
policy so as to make it cover stock while located within the mill 
building, for that is expressly and plainly excluded by both the 
application and the policy. The evidence offered by the plain- 
tiff in this case tended directly to contradict the terms of the 
policy and the application. It is a familiar rule that oral evi- 
dence cannot be received to vary the terms of a written contract. 
We are, therefore, of the opinion that the trial court erred in re- 
ceiving the evidence of the plaintiff to vary the terms of the 
policy. 

It appears that the sawmill proper was a building 220 feet long 
by 50 feet wide. At the side of this building, and at the end next 
to the yards was a building 60 by 40 feet, used as a planing mill. 
This planing mill building was not built against the sawmill 
proper, but was about 18 inches therefrom. It was a two-story 
structure. The machinery in the planing mill was run by a belt 
extending to the main shaft in the sawmill. The entrance from 
the sawmill to the planing mill was effected by means of a step- 
ladder from the sawmill to the second floor of the planing mill. 
There were no walls between the planing mill and the sawmill. 
To the side of the planing mill, toward the yards, a shed was 
attached to the planing mill. This shed was a part of the planing 
mill building, and was used for receiving lumber from the 
planers and loading the same therein on trucks to be taken to 
the yards. It is conceded that lumber to the value of $605 was 
destroyed while in the planing mill, and lumber to the value of 
$160 was destroyed while in the shed attached to the planing 
mill, But it is contended that the planing mill was no part of the 
sawmill, and that, therefore, the lumber contained in the planing 
mill was covered by the policy. This contention cannot be sus- 
tained. ‘There can be no doubt that, if the policy covered the 
“sawmill and additions thereto”, we would hold that the planing 
mill was ‘an addition to the sawmill and a part thereof, even 
though there was a space of eighteen inches between them, be- 
cause it is conceded they communicated directly with each other, 


lumber was passed from the sawmill directly into the planing 
VoL, XXXVI.—21. 
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mill, and a short stepladder extended from the floor of the saw- 
mill to the second floor of the planing mill, and that a large belt 
covered by a box communicated power from one mill to the 
other. Under these admitted facts, the planing mill was a part 
of the sawmill building: Ins. Co. vs. Roe, 71 Wis., 33; Maisel 
vs. Ins. Co. (Sup.), 69 N. Y. Supp., 181; Marsh vs. Ins. Co., 70 
N. H., 590; Cargill vs. Ins. Co., 33 Minn., 90; Gross vs. Ins. 
Co., 92 Wis., 656. The respondent, therefore, was not entitled 
to recover, under the policy, for the two items of $605 and $160. 
These items should have been withdrawn from the consideration 
of the jury. 

- There seems to be no dispute in the evidence that the lumber 
which was of the agreed value of $246 was within the yards out- 
side of the mill, and was within fifty feet of the planer and saw- 
mill buildings. This item was clearly covered by the policy, and 
was not covered by other policies of insurance. There was no 
disputed question of fact to be submitted to the jury. The ques- 
tions involved were questions of law, depending entirely upon 
the proper construction of the contract of insurance, and should, 
therefore, have been determined by the court. 

The judgment must, therefore, be reversed, and the cause re- 


manded to the lower court, with instructions to enter a judgment 
in favor of plaintiff for $246, with costs of that court; appellant 
to recover costs of this appeal. 

Crow, Dunbar, Root, Fullerton, and Hadley, JJ., concur. 
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SUPREME COURT OF IOWA. 


KRAUSE 
v8. 


MODERN WOODMEN OF AMERICA.* 


Where the certificate of a benevolent society is based on an application, 
and by its terms is avoided in case of untruth in the latter, statements 
are warranties which, if false, work forfeiture, except when otherwise 
controlled by statute. 


A statute empowering the insurer to collect the difference in the premium 
in case of misstatement as to age applies to all cases where the in- 
surance was authorized. 


Where the insured gave his age as forty-four when it was forty-seven, 
and the by-laws limited the insuring age to forty-five, in the absence 
of evidence of a constitutional prohibition of the insurance, the 
amount to which the beneficiary would be entitled would be deter- 
mined by the difference in age. 


Appeal from District Court, Muscatine County. 

The petition alleged that “defendant is a corporation organ- 
ized under, and by virtue of, the laws of the state of Illinois as a 
life insurance and beneficial society, with its head office at Rock 
Island in said state, and various subordinate lodges at other and 
divers places, of which one is located at Muscatine, Iowa”; that 
August Krause became a member of such lodge July 26, 1808, 
to whom defendant then issued an insurance policy on his life in 
the sum of $1,000, with plaintiff named therein as beneficiary ; 
that the insured was in good standing in the society at the time 
“of his death; that defendant has rejected plaintiff’s claim of in- 
demnity; and she prayed for judgment for the amount of policy 
with interest. To this petition was attached a copy of what is 
designated a “benefit certificate”, which described defendant as 
“a fraternal beneficiary society”, and his application to become 
a member in which he stated that he “was born in the state of 
Germany on the 14th day of March, 1854; am now between 
forty-four and forty-five years of age”. Both the certificate and 
application state that the former is based on the latter, and that, 
if answer or statement in the application is not literally true, the 
certificate shall be void. The answer admitted the issuance of 
the certificate and death of Krause as alleged, and then averred 
that the defendant is “a fraternal beneficiary society with head 


% Decision rendered, Feb. 6, 1907. 
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office at Rock Island in the state of Illinois having subordinate 
bodies”; that the statement of Krause as to his age was untrue, 
in that he was born in 1851 instead of 1854, and was past forty- 
seven years of age instead of forty-four, and that, under the 
by-laws of the organization, no one could be admitted a member 
after attaining the age of forty-five years; that, because of hav- 
ing procured the certificate through such false statement as to 
age, the certificate was void and defendant not liable. To this 
answer plaintiff demurred on the ground that it did not allege 
that the insured knew the statement of his age was false. The 
demurrer was sustained, and, as defendant elected to stand on 
the ruling, judgment was entered as prayed, and it appeals. 


TRUMAN PLANTz and E. M. WARNER, for Appellant. 
J. C. CosTeR and J. R. WIL.iAms, for Appellee. 


LADD, J. 

The answer raised but one issue and that is whether the cer- 
tificate of insurance was void owing to a misstatement in the 
application of the age of deceased. The general denial of the 
general allegation of conditions precedent in the petition did not 
put them in issue: Sections 3626, 3628, Code. A by-law of the 
society well pleaded fixed the maximum age of admission at 
forty-five vears. According to the answer the insured at the 
time of signing the application was over forty-seven years of 
age, but stated therein that he was under forty-five years. The 
demurrer to this answer was sustained on the ground that scien- 
tet was not averred. The statement in the application undoubt- 
ediy was in the form of a warranty, and must be treated as such 
unless obviated by statute. This is so fully settled by the au- 
thorities that the citation of a few will suffice: Nelson vs. Ins. 
Co., 110 Iowa, 600; Modern Woodmen of America vs. Van 
Wald (Kan. App.), 49 Pac., 782; Finch vs. Modern Woodmen 
of America (Mich.), 71 N. W., 1104; Baumgart vs. Modern 
Woodmen (Wis.), 55 N. W., 713. The theory of the plaintiff 
and doubtless of the trial court was that the effect of such state- 
ment as to age, even though a warranty was obviated by the 
section 1813 of the Code, hereinafter set out. Appellant has 
undertaken to meet this by saying that this statute has no appli- 
cation to societies such as defendant, and if the record were such 
as to indicate that defendant was a fraternal benevolent society 
as defined by section 1822 of the Code, this would have to be 
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conceded: Smith vs. Supreme Lodge, 123 Iowa, 676. But it 
is alleged in the petition that defendant is “a life insurance and 
beneficial society”. That it is designated as “a fraternal bene- 
ficiary society” in the certificate attached is not inconsistent with 
this, for the exhibit forms no part of the allegation with respect 
to the character of the association. Insurance societies to which 
the statute concededly applies are regulated by chapters 7 and 
8 of title 9 of the Code, and are defined in section 1784. All es- 
sential was a general averment of defendant’s corporate capa- 
city as such: Section 3627, Code. Such an allegation cannot 
be put in issue, however, by a general denial or the averment 
of a different corporate capacity as a conclusion, but “the facts 
relied on must be specifically stated”: Section 3628, Code. The 
answer, while not putting in issue the character of the defendant 
corporation, as a life insurance society, merely alleged generally 
that it was “a fraternal beneficiary society, with head offices at 
Rock Island in the state of Illinois, with subordinate lodges”. 
This was but a conclusion, and, in failing specifically to plead the 
facts, indicating that it was not a life insurance society as de- 
fined in the Code, and that it was a fraternal beneficiary society 
as defined by section 1822, and as regulated by chapter 9 of title 
9 of the Code relating to such associations, did not put in issue 
the averment that it was a life insurance society as contained in 
the petition: Stork vs. Supreme Lodge, 113 Iowa, 724. See 
Brown vs. Modern Woodmen, 115 Iowa, 450. But for the stat- 
ute referred to the misstatement as to age would undoubtedly 
avoid the policy: Dinan vs. Supreme Council Ass’n (Pa.), 50 
Atl., 999; Dolan vs. Ass’n, 173 Mass., 197; Marcoux vs. So- 
ciety, gt Me., 250; Supreme Lodge vs. Davis, 26 Colo., 252; 
Hanf vs. Ass’n, 76 Wis., 450; Preuster vs. Supreme Council, 
135 N. Y., 417. Appellant contends that it has no application 
where the applicant is not of an insurable age and the policy or 
certificate is issued thereon when, had the true age been stated, 
this would not have been done. Section 1813 may be set out: 
“Tn all cases where it shall appear that the age of the person in- 
sured has been misstated, in the proposal, declaration of other 
instrument upon which any policy of life insurance has been 
founded or issued, then and in such case the person or company 
issuing such policy shall, upon the discovery of such misstate- 
ment, be permitted to demand and collect the difference of pre- 
mium, if any, which would be due, with interest not to exceed 
6 per cent per annum and payable on account of the true age 
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of the assured, from year to year, according to the rates of pre- 
mium of such person or company upon which such policy was 
issued; or such person or company so issuing the policy, may, 
after the decease of the assured, deduct from the amount pay- 
able by such policy the difference of premium, if any, with in- 
terest, which would so have been payable from year to year, by 
reason of any difference of age at the time of the issuance of 
such policy; and no other defense or deduction by such person 
or company issuing such policy shall be permitted, after the 
death of the person assured, on account of such misstatement of 
age of the assured, notwithstanding any warranty of such state- 
ment of age by the terms of the policy or otherwise, except when 
it be shown by the person or company insuring that the policy 
t was procured by fraud in fact.” The language is general, and 
was evidently intended to cover all cases where the association 
or company has the power to insure the person to whom the 
policy or certificate has been issued. ‘The answer contains no 
averment as to the contents of the defendant’s articles of incor- 
poration. For all that appears these contained no limitation 
other than that of section 1789 of the Code prohibiting insurance 
by such societies of any persons under fifteen or over sixty-five 
years of age. There is no presumption that the articles of in- 
corporation are like the by-laws, save as this may arise to avoid 
inconsistency. Anything done contrary to the by-laws of a so- 
ciety is not necessarily ultra vires, for the by-laws may be waived 
and the act performed strictly within the articles or the powers 
conierred by statute. The authority of the officers of such a 
society to waive its by-laws, even though relating to conditions 
at the inception of the contract, has been sustained too often to 
require citation of decisions in its support. In Weiberg vs. 
Ass'n (Minn., 76 N. W., 37) the articles of association fixed the 
maximum insurable age at sixty-five years, but a by-law limited 
it to fifty-five years. . The deceased had represented himself to 
be fifty-three years old when he had attained the age of fifty- 
seven years. Issue was joined as to the validity of the by-laws, 
but the court brushed this aside with the statement that this was 
immaterial, for, assuming its validity, receiving members within 
the age fixed by the article, though prohibited by the by-laws, 
was intra vires, and it was competent for the association to 
waive the conditions of a mere by-law. That the by-law related 
to the inception of the contract was held to make no difference. 
See, also, Morrison vs. Ins. Co., 59 Wis., 162; Steele vs. Fra- 
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ternal Tribunes (2t5 IIll., 190) cited by appellant is not in point. 
There the articles (not the by-laws) limited the insurable age at 
between eighteen and fifty-one years. The deceased stated in 
his application that he was under fifty-one and stipulated that 
this should constitute a warranty. He was seven or eight years 
older, and the court held the insurance contract ultra vires. In 
Swett vs. Citizens’ Mut. Relief Soc. (Me., 7 Atl., 394) the age 
limit was fixed in a by-law but the decision was put on the 
ground that the misstatement was a breach of the warranty of 
the truth of the applicant’s answers. This must have been our 
conclusion but for the statute prohibiting forfeiture on such 
ground unless a fraud has been perpetrated. Counsel for appel- 
lant suggests that no adjustment could be made such as contem- 
plated by statute for the reason that the rate of assessment or 
premium for a person of the age of fifty-seven years upon 
becoming a member is not provided for. There is nothing in 
the record save the bald allegation of the existence of this by-law 
so to indicate. Even if so it is to be assumed that such rate is 
provided for existing members, and, if more was exacted from 
members fifty-seven years old than from those three years 
younger, the difference might be taken into account in determin: 
ing the amount of indemnity to which the beneficiary is entitled. 
We reach the conclusion that the contract was not ultra vires, 
and that, in the absence of fraud, the alleged misstatement of 
age was not a defense. 
Affirmed. 
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SUPREME COURT OF WISCONSIN. 


ROLOFF ET AL. 
v8. 
FARMERS’ HOME MUT. INS. CO.* 


The owner of a factory built on ground leased to him so long as he 
should maintain the factory. He afterward sold the building and trans- 
ferred the lease to the insured with consent of the land owner. The 
purchaser applied for the insurance, stating in reply to a question as to 
the value of building and land, that it stood on leased ground. The 
agent knew the facts. 


Held, That recovery was not barred by the fact that the lease contained 
a provision against subleasing which, it was claimed, increased the 


risk. It was for the company to inquire, if desired, about the condi- 
tions of the lease. 


Appeal from Circuit Court, Outagamie County. Action by 
E. F. Roloff and others against the Farmers’ Home Mutual In- 
surance Company. From a judgment in favor of plaintiffs, de- 
fendant appeals. 


Statement of facts by DonGE, J. 

Suit for loss under an insurance policy tried to the court. It 
appeared without dispute, that the principal building destroyed 
was a cheese factory, built by one Armstrong upon certain prem- 
ises leased to him for $1 as long as he should maintain a cheese 
factory thereon, by one Conrad, and that some three years be- 
fore the fire Armstrong had executed a contract, in the ordinary 
form of a land contract, provided that, upon completed payment, 
he would execute to plaintiff a full and clear title to the building 
by bill of sale, and at the same time had manually delivered to 
plaintiff his lease. Before the insurance was written the entire 
amount of this purchase price had been paid, but no bill of sale 
had been executed. The lease contained a prohibition against 
subleasing without the consent of Conrad, but it was testified by 
Roloff and disputed by Conrad that a verbal consent was given 
at about the time the former purchased this building, after which 
he had spent large sums in addition and equipment. The appli- 
cation for the insurance stated that the property was not incum- 
bered, and in response to question, “State the value of the whole 
property, including the land”, stated, “Stands on leased ground”. 

*% Decision rendered, Jan. 8, 1907. 
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It was proved, without dispute, that both the defendant’s agent 
and its president were informed, at the time of writing the in- 
surance, that plaintiff did not own the ground on which the 
building stood, but that the same had been leased for that pur- 
pose by Conrad. Numerous defenses of arson, fraud in proofs, 
etc., were introduced by the two questions in the application 
above stated. The court found that there was no fraud therein, 
but that said answers were true, and accordingly rendered judg- 
ment in favor of the plaintiff, together with one Jacquot, who 
held a subsequently executed mortgage upon the building; from 
which judgment the defendant appeals. 


PIERCE & LEHR, for Appellant. 
A. M. SPENCER and A. C. SIEKMAN, for Respondents. 


DoncE, J. (after stating the facts). 

The reckless interposition of defenses involving charges of 
crime and fraud is not creditable to a corporation organized 
to supply indemnity to those unfortunate enough to lose their 
property by fire, where, as seems to be the case here, such 
charges have no foundation even apparently in the imagination 
of the defendant. The charges of arson in destruction of the 
property and of perjury in the proofs of loss have not been sup- 
ported, nor sought to be, by the offer of a word of evidence of 
any sort. The remaining allegation of intentional and fraudu- 
lent withholding of knowledge in relation to the title of the prop- 
erty had apparently slightly more of good faith to excuse it. 
Plaintiff had stated in his application to the defendant’s agent 
that the property to be insured was not incumbered; that it 
stood on leased ground; that it was occupied by the owner; and 
that the same was a full exposition of all facts in regard to the 
condition, value and risk of the property to be insured so far 
as known to the applicant and material to the risk. This state- 
ment was made to an agent who, as plaintiff was perfectly aware, 
had full knowledge that the ground belonged to one Conrad; 
that the building had been erected thereon by one Armstrong, 
under lease from Conrad; and that the same company had car- 
ried insurance thereon for Armstrong, and had twice insured the 
building for plaintiff after its transfer to him from Armstrong. 
The utmost diligence of counsel has been unable to suggest any 
untruth in the latter of these affirmative statements. Of course, 
both parties to the conversation understood that the property 
referred to was the building, and that was wholly unincumbered, 
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except as any building erected by a lessee may be said to be 
incumbered by the rights of the landlord. The building was oc- 
cupied by the owner; namely, the plaintiff, and the deiendant’s 
agent well knew that he, and not the owner of the ground, oc- 
cupied it. It was on leased ground, as the agent had known, 
for many years, and as he communicated somewhat industri- 
ously by letter to the president of the company before the insur- 
ance was written. But was there any fraudulent concealment of 
other facts which the plaintiff knew and knew to be material to 
the risk? 

Here it is urged that, since the lease to Armstrong contained 
a prohibition against underleasing the premises without the con- 
sent of the owner and a provision that the latter might expel the 
lessee in such an event, plaintiff's occupancy was momentarily 
terminable by the landlord, and that this fact was one enhancing 
the risk. The evidence is well-nigh conclusive that plaintiff had no 
knowledge of any such situation. When Armstrong sold him 
the building, he had also manually transferred to him the lease, 
and plaintiff, according to his own testimony, had notified the 
owner of the land and obtained his consent to such assignment 
of right of possession. In this he is in some measure contra- 
dicted by Conrad, who, however, upon cross-examination, ad- 
mitted a part of the conversation which he had first denied in 
toto, and admitted further and subsequent dealings with the 
plaintiff serving strongly to confirm the probability of latter’s 
statement, so that we do not hesitate to hold that the evidence 
preponderates in its favor, although the trial court has not found 
specifically on that question. Obviously the transaction between 
Armstrong and Roloff evinced a purpose in both to transfer 
from one to the other the full term for which the land was occu- 
pied, for the sale of the building was absolute and complete. 
Whether such assignment could be effective at law without writ- 
ing under the statute of frauds, a most persuasive case was pre- 
sented for equity to declare and enforce it, for plaintiff had at 
once gone into possession on the faith of whatever oral agree- 
ment was made between him and Armstrong, had paid over $700 
for the building, and had expended large sums in the improve- 
ment, enlargement and equipment thereof. Certainly a claim by 
Armstrong to possession of the land would have been deemed 
fraudulent as against plaintiff. We cannot escape the conclusion 
that plaintiff had, by virtue of such conduct of Armstrong and 
the consent by Conrad, become assignee of said lease, and ten- 
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ant according to its terms, so that his statement was strictly 
true, even construed as declaring that the ground was leased to 
him. 

The evidence wholly fails to show that any facts were known 
to the plaintiff in any wise limiting his absolute title to this 
building or affecting the insurance risk thereon, except the one 
fact that he did not own the ground on which it stood, and that 
he communicated industriously in his application. If defendant 
was interested to know the terms of the lease or tenancy as af- 
fecting the value of plaintiff's interest in the building, the duty 
was upon it to inquire. When an applicant for insurance has 
answered truthfully all the questions submitted to him and has 
not suppressed any fact within his knowledge tending to en- 
hance the risk, he has performed all that is required of him. If 
more information is necessary to a full understanding of that 
risk, it is the duty of the insurer to seek it, or at least ask for it: 
Alkan vs. N. H. Ins. Co., 53 Wis., 136, 141; Dunbar vs. Phoenix 
Ins. Co., 72 Wis., 492, 501. 

Judgment affirmed. 

Timlin, J., took no part. 
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SUPREME COURT OF IOWA. 


COLLMAN 
v8. 


EQUITABLE LIFE ASSUR. SOC’Y OF U. S.* 


The policy provided that in case of default in payment of premium a 
paid-up policy would be issued if the policy, receipted, were returned 
within six months, but otherwise no such policy would be issued and 
the premiums would be forfeited. 


Held, That the provision was valid. 


Held, That a delay of ten years barred the right to paid-up insurance 
under a statute limiting the right of action to ten years after the 
accrument of the cause of action. 


Appeal from District Court, Lyon County. Suit in equity to 
compel defendant to execute and deliver to plaintiff a paid-up 
policy of insurance. Defendant answered pleading the statute 
of limitations. To this plaintiff demurred, and, his demurrer 
being overruled, judgment was rendered dismissing his petition, 
and he appeals. 


Louis Voct, for Apfellant. 
BERRYHILL & HENRY, for Appellee. 


DEEMER, J. 

The sole question made by the demurrer is that plaintiff’s 
action is not barred by the statute of limitations. It appears 
from the allegations of the petition and of the answer that plain- 
tiff became a policyholder in the defendant company on the Ioth 
day of August, 1891, and that he paid three annual premiums; 
to wit, on the 22d of July, in the years 1891, 1892 and 1893. The 
policy was for $1,000, and defendant agreed to pay that amount 
to plaintiff's executors, administrators, or assigns upon satis- 
factory proof of death, etc. Attached to plaintiff's application 
for insurance was the following under the head of the list of 
privileges: “II. Non-Forfeiture. If premiums upon the policy 
for not less than three complete years of assurance shall have 
been duly received by the society, and default shall be made in 
payment of subsequent premiums, the policy may be surrendered 
for a non-participating paid-up policy for the entire amount 


* Decision rendered, Feb. 6, 1907. 
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which the full reserve on the policy, according to the present 
legal standard of the state of New York will then purchase as a 
single premium, calculated by the regular table for single pre- 
mium policies, now published by the society duly receipted with- 
in six months after the date upon which the last premium in 
default has fallen due; otherwise the policy shall cease and deter- 
mine and all premiums paid thereon shall forfeit to the society.” 
And the policy self has the following under the heading “List 
of Privileges”, “the details of which will be found in the applica- 
tions”. “Jt provides for a paid-up policy after three years for 
as many twentieths of the original policy as complete annual 
premiums have been paid.” The policy had not been returned 
to defendant duly receipted at the time this action was com- 
menced, nor was any demand of any kind made upon defendant 
until about March 28, 1905, when plaintiff requested of defendant 
that it issue him a paid-up policy of insurance for the sum of 
$150. This action was commenced September 19, 1905. Under 
our statute actions upon written contracts must be commenced 
within ten years after their causes accrue: Code, § 3447, subd. 
7. ‘The stipulation for the paid-up policy was a privilege con- 
ditioned upon return of the policy duly receipted within six 
months after the date upon which the last premium in default 
fell due, and, if this was not done, the policy was to cease and 
determine and all premiums paid thereon should be forfeited to 
the society.” ‘The condition above named was to be performed 
by plaintiff before any liability would attach to issue a paid-up 
policy. Plaintiff did not pay the premium maturing July 22, 
1894, nor did he make any demand upon defendant for a paid-up 
policy until March 28, 1905; giving him six months from July 
22, 1904, within which to return his policy duly receipted. He 
did nothing until more than ten years from the expiration of this 
period; so that, if we treat his cause as accruing on January 22, 
1895, his action is fully barred by statute. Plaintiff could not 
toll the statute by delay in making his demand and return of the 
policy: Baker vs. Johnson Co., 33 Iowa, 151; Mickel vs. Wal- 
raven, 92 Iowa, 423; Grand Lodge vs. Graham (Iowa), 65 N. 
W., 837, and cases cited. By reason of the peculiar nature of 
certificates of deposit, this rule does not apply to such instru- 
ments: Elliott vs. Capital City Bank (Iowa), 103 N. W., 777. 
But a policy of insurance has none of the elements of a certifi- 
cate of deposit issued by a bank. If it did have, the policy issued 
in this case provides that, if the policy is not returned duly re- 
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ceipted within six months, it is to cease, and all premiums paid 
thereon shall be forfeited to the society. No statute has been 
called to our attention making such a provision invalid, and, in 
the absence thereof, there is no rule of public policy forbidding 
it. It is contended for appellant that he was entitled to a paid- 
up policy of insurance for $150 after making his three annual 
payments, and, if this be true, his cause of action then accrued. 
He made no demand and commenced no suit until more than 
ten years after he was entitled to his paid-up insurance. His 
neglect to make demand until after the expiration of the ten 
years does not aid him in any way. The trial court was right in 
overruling the demurrer, and the judgment must be and it is 
affirmed. 


SUPREME COURT OF ARKANSAS. 


MUTUAL RESERVE FUND LIFE ASS’N 
v8. 
COTTER ET AL.” 
Where correct answers were incorrectly written in the application by the 


medical examiner, the company is estopped from claiming misrep- 
resentation. 


A statement by the applicant in answer to a question as to the use of 
liquors, giving the average quantity used each day, and answered, 
only in sickness, was not a material misrepresentation where only an 
occasional drink was taken. 


Appeal irom Circuit Court, Cross County. Action by Arthur 
Cotter and others, administrators of the estate of John Riffey, 
against the Mutual Reserve Fund Life Association. From a 
judgment in favor of plaintiff, defendant appeals. 


Gro. BURNHAM, JR., ROSE, HEMINGWAY, CANTRELL & 
LOUGHBOROUGH, and N. W. Norton, for Appellant. 
P. D. McCuLLocn, for Appellee. 


RIDDICK, J. 
This is an appeal from a judgment in favor of Arthur Cotter 
and others, administrators of the estate of John Riffey, against 





* Decision rendered, Dec. 31, 1906. 
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the Mutual Reserve Fund Life Association for the sum of $1,000 
and interest on a policy of insurance issued by the company on 
the life of John Riffey. 

This is the second appeal by the company. When the case 
was here before the judgment against the insurance association 
was reversed for the reason that the evidence showed that in 
his application for the policy Riffey had made misstatements of 
material facts. ,In answer to the question, “How long since you 
consulted or were attended by a physician? Give date’, he an- 
swered, “September, 1897”. And in answer to the question, 
“State name and address of such physician”, he answered, “W. B. 
Snipes, Spring Creek”. To a further question, “Have you had 
any disease or medical attendance not stated above”, he an- 
swered, ‘“Malarial fever, Dr. D. S. Drake, Marianna”. But the 
evidence showed that the answers to the first two questions 
stated above were not true; that the date of his last sickness 
before the application was in October, 1897, at which time he 
was attended by Drs. Foreman and Drake, of Marianna.. On 
the last trial evidence was introduced tending to show that at 
the time he made the application for insurance Riffey gave cor- 
rect answers to all of the questions referred to above, but that 
in reducing them to writing the examining physician, Dr. 
Snipes, filled out the answers so as to show that he himself was 
the last physician who treated Riffey, and that the date of the 
sickness was in September, 1897, instead of October of that year, 
and that this was done without the knowledge of Riffey. The 
physician was employed and paid by the company. If he, after 
being correctly informed of the facts by the applicant, chose to 
write them down incorrectly, the company would not be al- 
lowed to take advantage of this wrong of its own agent or per- 
mitted to avoid the policy on that ground. It would be estopped 
from doing so: Franklin Life Ins. Co. vs. Galligan, 71 Ark., 295. 
The question as to whether the answers were correctly given by 
the applicant was submitted to the jury under proper instruc- 
tions, and their finding has evidence to support it and is con- 
clusive. 

Again to the question, “Had you used, or do you now use, 
ardent spirits, wine, or malt liquor? If so, to what extent, give 
average quantity each day. State fully’—the applicant, Riffey, 
replied, “Only in sickness”. The evidence showed that Riffey, 
while not addicted to the habitual use of liquors, did take a drink 
occasionally. It was held in the case of Franklin Life Ins. Co. 
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vs. Galligan (71 Ark., 295) that such questions do not refer to 
an occasional or exceptional use of such drinks, but to the 
habitual or customary use. The question propounded in this 
case of itself indicates that it did not refer to an occasional use 
such as a drink once or twice in a week or two as is shown here. 
The question requests a statement as to the “average quantity 
each day”. But the average quantity for each day that Riffey 
took of such drinks would have been infinitesimal for the evi- 
dence showed that he did not use intoxicating beverages daily or 
regularly, but that occasionally when he came to town he took a 
drink, sometimes two, but not to an extent sufficient to affect 
him. The answer that he made to this question that he used 
such liquors “only in sickness” showed that he was not a total 
abstainer from sach drinks, but that he used them when in his 
opinion they were beneficial to his health. Considering that the 
question referred as before stated to the habitual not the occa- 
sional use of such drinks, we are of the opinion that the answer 
involved no material misrepresentation: Franklin Life Co. vs. 
Galligan, 71 Ark., 295; Van Valkenburgh vs. American Ins. Co., 
70 N. Y., 605; Chambers vs. Northwestern Ins. Co., 64 Minn., 
495. 
Judgment affirmed. 
McCulloch, J., disqualified. 
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SUPREME JUDICIAL COURT OF MAINE. 


HOLMES 
v8. 
CONTINENTAL CASUALTY CO.* 


The plaintittf was insured by a policy of accident insurance issued by the 
defendant, in which the latter, upon the conditions named in the 
policy, promised to pay the insured “an illness indemnity of thirty 
dollars per month, or at that rate for any proportionate part of a 
month for the time, after the first week, the insured is necessarily 
and continuously confined strictly in the house, and being regularly 
visited by a legally qualified physician, by reason of acute illness that 
is contracted and begins after this policy has been in full force and 
effect, without delinquency, for thirty consecutive days immediately 
preceding the commencement of such illness”. The policy also con- 
tained this clause: ‘Or, in case of illness resulting from tubercu- 
losis, rheumatism, lumbago or lame back sciatica, varicose veins, 
venereal diseases,,dementia or insanity; then, in all such cases re- 
ferred to in this paragraph, the limit of the company’s liability shall be 
one-tenth of the amount which would otherwise be payable under 
this policy, anything to the contrary herein notwithstanding.” Dur- 
ing the period covered by the policy the plaintiff was sick with rheu- 
matic fever, and was entitled, under the contract of insurance, to 
recover the sum of $40, unless that amount should be reduced to one- 
tenth thereof by reason of the provision in the policy last quoted. 
Held, That the disease with which the plaintiff suffered, although 
acute, was one form of rheumatism, and must be considered to have 
been included within the meaning of the word ‘“‘rheumatism” as it 
was used in the policy, 


Report from Supreme Judicial Court of Aroostook County. 
Action by John A. Holmes against the Continental Casualty 
Company. 

Action of assumpsit to recover $40 as an illness indemnity for 
total disability under a policy of insurance issued by the defend- 
ant company. 

Tried at the December term, 1905, of the Supreme Judicial 
Court, Aroostook County. At the conclusion of the evidence it 
was agreed to report the case to law court for decision. 


E. A. Hotmes and Joun E. Mai, for Plaintiff. 
Suaw & Lewin, for Defendant. 


WISWELL, C. J. 
The plaintiff was insured by a policy of accident insurance is- 


sued by the defendant, in which the latter, upon the conditions 





* Decision rendered, Dec. 18, 1906. Syllabus by the Court. 
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named in the policy, promised to pay the insured, quoting from 


the policy :-— 

An illness indemnity of thirty dollars persmonth, or at that 
rate for any proportionate part of a month for the time, after 
the first week, the insured is necessarily and continuously con- 
fined strictly in the house, and being regularly visited by a 
legally qualified physician, by reason of acute illness that is 
contracted and begins alter this policy has been in full force 
and effect, without delinquency, for thirty consecutive days 
immediately preceding the commencement of such illness. 
The policy alsc contained this clause — 

Or in case of illness resulting from tuberculosis, rheuma- 
tism, paralysis, lumbago or lame back sciatica, varicose veins, 
venereal diseases, dementia or insanity; then, in all such cases 
referred to in this paragraph, the limit of the company’s lia- 
bility shall be one-tenth of the amount which would other- 
wise be payable under this policy, anything to the contrary 
herein notwithstanding. 

It is admitted that the plaintiff had performed all the con- 
ditions of the policy, that during the period covered by the policy 
he was sick with rheumatic fever, and that he is entitled to re- 
cover, under the contract of insurance, the amount sued for $40, 
unless that amount should be reduced to one-tenth thereof by 
reason of the provision in the policy last quoted. The question 
is, therefore, whether rheumatic fever is included by the term 
“rheumatism”, as that word is used in the policy. The contention 
of the plaintiff is that by the use of this word the parties meant 
chronic rheumatism; that rheumatic fever is an acute’ sickness 
or disease, and consequently was not included within the mean- 
ing of the word; that there was no reason why the company 
should have excluded from the full benefit of its indemnity a per- 
son suffering with any acute sickness. But the parties did not 
use any adjective descriptive of the kind of rheumatism intended. 
They simply used the word “rheumatism”, which is defined in 
the Century Dictionary as follows: “The disease specifically 
known as acute articular rheumatism. The name including also 
subacute and chronic forms apparently of the same causation.” 
In the same dictionary acute articular rheumatism is thus de- 
fined: “An acute febrile disease, with pains and inflammation 
of the joints as the prominent symptoms.” 

The plaintiff suffered with rheumatic fever, which is acute 
articular rheumatism. This is the first definition given in the 
Century Dictionary of the word “rheumatism”, as above quoted. 
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Rheumatism may be either articular or muscular, and it may be 
either acute or chronic. We are unable to say that by the use 
of this word in the contract the parties intended to include one 
form and exclude another. Apparently they used the word with 
its ordinary meaning, which includes all forms, articular and 
muscular, acute and chronic. The disease with which the plaintiff 
suffered, although acute, was one form of rheumatism, and must 
be considered to have been included within the meaning of the 
word as it was used. 

The plaintiff's argument that the language in the clause last 
quoted from the policy was only intended to reduce the indem- 
nity when the insured was suffering from one of the diseases 
mentioned in a chronic form loses much of its force from the fact 
that, by the contract, the insurer only agreed to pay an illness 
indemnity when “the insured is necessarily and continuously con- 
fined strictly in the house, and being regularly visited by a legally 
qualified physician, by reason of acute illness”. But this particu- 
lar acute illness was specially provided for, and the amount of 
indemnity reduced by the provision which we have quoted. 

Under the terms of the stipulation by which the case was re- 
ported to the law court, the plaintiff is entitled to a judgment for 
the reduced amount. 

Judgment-for plaintiff for $4. 

One-quarter costs wil! follow. 
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SUPREME COURT OF NEBRASKA. 


MERRIMAN 
vs. 
GRAND LODGE DEGREE OF HONOR.* 


Where a married woman is the holder of a policy of life insurance, it is 
not a false representation for her to sign a certificate, when she is 
pregnant, stating that she is in sound bodily health, if the certificate 
is otherwise true. 

Where a married woman is an applicant for life insurance in a company 
that issues policies on the lives of married women, she is not re- 
quired to inform the company of evidence of pregnancy discovered 
subsequently to her physical examination and application. 


Commissioners’ Opinion. Department No. 1. Appeal from 
District Court, Lancaster County. Action by James Merriman 
against the Grand Lodge Degree of Honor. Judgment for de- 
fendant, and plaintiff appeals. 


T. J. Dove, for Appellant. 
A. G. GREENLEE, for Appellee. 


OLDHAM, C. 
This was an action on a fraternal benefit certificate issued by 
the defendant to Katherine Merriman, deceased, payable at her 
death to her husband, plaintiff in this action. The death of Kath- 
erine Merriman, her initiation into the order, the issuance of the 
certificate and the payment by the deceased of all dues and as- 
sessments in conformity with the by-laws of the order and the 
provisions of the policy, are all admitted. The sole defense re- 
lied upon is that the deceased made false representations in her 
application for the benefit certificate in the order; it being al- 
leged that she falsely represented that she had not had paralvsis 
prior to making her application for membership and that she 
had falsely represented that she was not pregnant at the time of 
such application. Defendant’s testimony was all directed to the 
support of these two alleged false representations. On a trial of 
these issues to the court and jury, there was a verdict and judg- 

ment for the defendant, and the plaintiff appeals to this court. 
For an intelligent review of the assignment of error in the 
plaintiff's brief, which, we think, is worthy of serious considera- 
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tion, it is essential to review the admitted as well as the disputed, 
questions at issue in this case. The defendant society, the De- 
gree of Honor of the Ancient Order of United Workmen of 
Nebraska, is primarily a social organization for women bearing 
certain relationship to the members of the Ancient Order of 
United Workmen. Any woman bearing the required degree of 


relationship to a member of the parent order is eligible to social 


membership in defendant order; but there is also within the 
order a benefit department for the purpose of providing life in- 
surance for those of the members who may be found to come 
within the requirements as to age and health. On the 11th day 
of September, 1902, Katherine Merriman made application for 
membership in Mistletoe Lodge, No. 104, of Lincoln, Neb., a 
subordinate lodge of the defendant order, and on the 18th day of 
October, she signed an application for membership in the benefit 
department and submitted to a physical examination by the ex- 
amining physician of the department under the rules of the order. 
This application could not be acted upon until the applicant had 
been initiated into the order, and on November 27th following 
she presented herself and was initiated. After her initiation, her 
application and the report of the examining physician thereon 
and the certificate of membership were presented to the Grand 
Medical Examiner of the order and approved, and forwarded to 
the Grand Recorder, and on the 17th day of December the benefit 
certificate sued upon was issued and sent to the deceased. Be- 
tween the time of making application and the time of final issu- 
ance of the certificate, there had been a lapse in payment of dues 
and assessments, which required, under the rules of the order, a 
certificate of health before the back dues could be received and 
the benefit certificate be made effective. The society, accord- 
ingly, forwarded to the applicant the following health certificate, 
which she signed and returned before the policy was issued :— 


I, Katherine Merriman, a member of Mistletoe Lodge, No. 
104, located at Lincoln, in the state of Nebraska, to whom 
benefit certificate No. was issued in the beneficial de- 
partment of the Grand Lodge Degree of Honor, A. O. U. W. 
of Nebraska, having been suspended from all the rights, bene- 
fits and privileges of the said department, by reason of non- 
payment of assessment No. , Which suspension and for- 
feiture occurred within a period of three months prior to the 
date of this certificate, and desiring to be reinstated in said 
department as provided by the laws thereof, do hereby certify 
and warrant that I am, at this date, in sound bodily health, and 








9 nett ee ape Fei a 4 a hewceeee 


pare emeramremctatnim nett 











342 Insurance Law Journal. [Apr., 


that I agree that the reinstatement of myself as a member of 
the department based upon this certificate shall be valid and 
binding only upon the condition that the statement herein con- 
tained, relating to my bodily health, is true in every respect 
upon the day and date recorded on this certificate. [Signed] 
Katherine Merriman. 


In the application for membership there are two lists of ques- 
tions, or interrogatories—one list to be answered by the appli- 
cant, and the other to be answered by the examining physician 
from his personal examination of the applicant. Among the 
questions propounded to and answered by the applicant was the 
interrogatory, “Have you ever had paralysis?” This question 
appears from the application to have been answered, “No”. 
Among the questions which the examining physician was re- 
quired to answer, when the applicant was a married woman, is, 
“Is she now pregnant?” The physician answered this question, 
“No”. Now it is without dispute in the record that plaintiff’s 
wife died on the 1oth day of April, 1903, from placenta previa, 
or hemorrhage in childbirth. There was evidence in the record 
offered by the defendant tending to show that the deceased had 
suffered from a partial stroke of paralysis about eighteen months 
before making her application for membership in the order; but, 
on the other hand, it was contended by plaintiff that her ailment 
at that time was of a temporary character, a mere prelude to 
childbirth, and a symptom caused by pregnancy and of tempo- 
rary duration, and plaintiff introduced testimony strongly tend- 
ing to show that after the applicant’s confinement she recovered 
her normal, robust health and engaged in hard labor, and was, 
at least apparently; in excellent physical condition until the day 
before her death. 

As there is little or no competent testimony in the record 
pointing to paralysis as a contributing cause of Katherine Mer- 
riman’s death, it is highly probable that the jury returned a ver- 
dict for defendant on the theory that the applicant had fraudu- 
lently concealed her condition of pregnancy from defendant’s 
examining physician. While the examining physician testified that 
he made a careful physical examination of deceased, yet he said 
that he saw no outward signs of pregnancy, and relied on de- 
ceased’s statement that she was not in that condition. He also 
testified that from his examination he believed her to be a first- 
class risk for insurance. Now, from the fact that a fully devel- 
oped child was born to the deceased about six months after the 
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examination, it is clearly established that she was about three 
months pregnant when the examination was made, so that the 
material question is whether or not she fraudulently and know- 
ingly misrepresented her condition. The testimony of the medi- 
cal experts in this case shows that before the quickening period 
pregnancy cannot be detected from general symptoms, and that 
the quickening period ordinarily occurs during the fourth or 
fifth month of pregnancy. Consequently the evidence is very 
slight that tends to show that the deceased knew of her preg- 
nancy on the 18th day of October, 1902; but it is much stronger 
on the probability of her having knowledge of such fact on the 
Ist of December following, for that date was probably, under 
the testimony, within the quickening period. 

At the trial of the cause plaintiff asked for an instruction 
which, in substance, confined the applicant’s knowledge of the 
truth of her answers to the question to the time when the appli- 
cation was signed. The court refused to give this instruction, 
and told the jury, in paragraph 3 of instructions on its own mo- 
tion: “In considering the question whether any statement made 
by the deceased, Katherine Merriman, was true or false, you 
should consider it as of the time she signed the application, up to 
and including the time when the contract between her and the 
defendant company was completed, being the time of the final 
approval of the application by the company; to wit, December 
17, 1902. This is true, for the reason that up to the time of the 
final approval of the application it would be her duty to correct 
any statement contained in her application made by her, which 
she subsequently learned was false.” The learned trial court 
evidently gave this instruction on the theory that the health cer- 
tificate signed on the tst day of December amounted to a re- 
affirmation of each of the answers to the questions contained in 
the original application. To our minds this would extend the 
scope of the certificate much beyond what might reasonably have 
been within the mind of the party signing it: American Order of 
Protection vs. Stanley, 5 Neb., 132, and Geare vs. United States 
Life Ins. Co. (Minn.), 68 N. W., 731. This certificate should be 
so construed so as to resolve all doubts and ambiguities con- 
tained in it, if any there be, in favor of the insured or her bene- 
ficiary, and, so construed, it simply warrants that the applicant 
was in sound bodily health at the time she signed it. 

It will not do, in sound morals, for an insurance company to 
issue risks on the lives of married women between the ages of 
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eighteen and forty-five years, without anticipating the probabil- 
ity of the holders of such policies obeying the divine mandate to 
be fruitful and multiply and replenish the earth, and a condition, 
either in the by-laws, articles of association or certificate of bene- 
fit, providing for a forfeiture in the event that the holder should 
become pregnant at any time, would be clearly void, as against 
the highest principles of religion, morality and common decency. 
Consequently, when an application is made and approved, there 
is no duty on the holder of the certificate issued on such applica- 
tion to notify the company of any subsequently discovered evi- 
dence of pregnancy; nor would the fact, if subsequently discov- 
ered, prevent her from certifying that she was in sound bodily 
health, if such certificate is otherwise true. The only represen- 
tation here is as to her apparent state of health, and all the evi- 
dence in the record shows that at that time she was, to all 
appearances, a robust and healthy woman. We are therefore im- 
pressed with the opinion that the learned trial judge erred in re- 
fusing the instruction asked by the plaintiff, as well as in giving 
the third paragraph of instructions above set out; for under this 
instruction the jury might have found the evidence insufficient to 
carry knowledge of pregnancy to the deceased when she made 
application on October 18th, and still sufficient to apprise her of 
such facts two months later, December 17th, when the certificate 
was issued. 

We therefore recommend that the judgment of the District 
Court be reversed, and the cause be remanded for further pro- 
ceedings. 

Ames and Epperson, CC., concur. 


PER CURIAM. 
For the reasons given in the foregoing opinion, the judgment 
of the District Court is reversed, and the cause remanded for 
further proceedings. 
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COURT OF APPEALS OF KENTUCKY. 


PENN MUT. LIFE INS. i 


v8. 


BARNETT’S ADWM’R.* \ 


A statute provided that in case of default in premium the policy should 
be binding for paid-up insurance to an amount which the net value 
and dividends will purchase as a net single premium, according to 
the company’s tables of single premiums, provided that the reserve 


on the paid-up insurance shall not be less than two-thirds of the 
original reserve. 


Held, That where such statute was not in force at the inception of the 
policy, and the latter provided for a paid-up policy of as many twen- 
tieths as there were premiums paid, provided any outstanding lia- 
bility is paid, the company had no right to deduct 25 per cent of the 
reserve as a surrender charge, but the paid-up insurance must be 
computed strictly according to the terms of the policy, nor does the 
statute authorize such a change. 


Held, That an unpaid note representing a policy loan, conditioned on the 
application of the reserve to its payment and the application of the 
balance to a paid-up policy according to its cash value, did not au- 
thorize such surrender charge. 


Petitions for rehearing and modification of opinion. 


O’REAR, C. J. 

Appellant asks a modification of the opinion delivered herein 
on November 2, 1906, on the ground that the court, while apply- 
ing principles of law not further disputed, was in error in the ap- 
plication of the facts. The petition states as a fact, and quotes 
with assurance, certain testimony noted below, the practice of 
appellant and “all other standard life insurance companies”, in 
applying the reserves of lapsed policies to the purchase of paid- 
up insurance, that the companies retain 25 per cent of the re- 
serve as a surrender charge, and apply only the 75 per cent re- 
mainder, less indebtedness to the company, in buying paid-up 
insurance. It is also stated, in the petition for rehearing and in 
the testimony alluded to, that this practice is warranted by and 
in line with the Kentucky statutes on this subject. In the 
original opinion it was said that this deduction of 25 per cent of 
the reserve was irregular and unauthorized. It is argued in re- 
sponse that the court is in error in ignoring a practice by appel- 
lant which the statutes of this state warrant. 


* Decision rendered, Jan. 15, 1907. 
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The testimony alluded to ss the deposition of Mr. Jesse J. 
Barker in the record, as follows: “Here it seems necessary to 
explain what is meant by ‘reserve’ and ‘cash surrender value’, as 
used in the policy and note. The Penn Mutual Life Insurance 
Company, in common with all other standard life insurance com- 
panies, pursues the following course in regard to its policies: 
A level premium is charged to the insured throughout the period 
of the life of the policy. As the risk of death is constantly in- 
creasing, the level or average premium during the earlier years 
of the policy exceeds the amount of risk run by the company in 
any given year. During the latter years of the life of the policy 
the premium is less than the amount of risk in any given year. 
The difference between the premium charged in any one of the 
earlier years and the actual amount of risk run in that year is 
carried by the company into its ‘reserve’, and thus a fund is cre- 
ated to meet the years when the premium is less than the risk. 
When a policy ceases to be in force, either by virtue of a sur- 
render or lapse by reason of nonpayment of premiums or other- 
wise, it may happen that under the terms of the contract the in- 
sured is entitled either to receive a cash value for his policy or 
to paid-up insurance of such amount as said cash value will pur- 
chase. In order to ascertain the sum which will be paid to the 
insured in cash, the entire reserve derived from premiums paid 
under the policy in question is first ascertained and of the sum 
thus ascertained 75 per cent is paid to the insured. The remain- 
ing 25 per cent is retained by the company as part of its general 
reserve fund. ‘The reason for retention is that, if the full reserve 
were to be paid in cash to each policyholder upon demand (as few, 
if any, impaired risks would retire on these terms), there would 
be a disturbance of the average which lies at the whole business 
of insurance, and a consequent deficiency in the fund for the pro- 
tection of the policies which remain in force. The deduction or 
retention of 25 per cent of the principal just stated is a reason- 
able retention, and is about 8 per cent less than the retention 
authorized by the nonforfeiture statute of the state of Kentucky. 
In case it is the right of the insured to receive a paid-up policy, 
it is the custom of the company to apply to the purchase of such 
paid-up insurance the full reserve, less a deduction of only 20 
per cent; such deduction being found on the experience of the 
company to be sufficient for the protection of other policies. 
Where the company has made an advance to its policyholder 
upon the security of his policy, it may happen, in accordance with 
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the terms of the policy as modified by the contract of loan, that 
the policy lapses either by reason of failure to pay the loan or by 
reason of the failure to pay a premium. In the event of such a 
lapse, it is the custom of the company to divide the reserve into 
two parts. One part is such a sum that 75 per cent thereof is 
sufficient to meet the obligation of the insured upon its note, and 
the other part represents the balance of the reserve, and of said 
balance 80 per cent is applied to the purchase of paid-up insur- 
ance for the bénefit of the policyholder. The cash surrender 
value is thus not less than 75 per cent of the reserve.” 

As a matter of fact the policy in suit in this case was issued at 
a time when there was no statute of this state requiring life in- 
surance companies to allow or provide for issuing paid-up insur- 
ance upon lapsed policies. Section 659 (Ky. St., 1894), a part of 
the act of 1891-93, provided :— 


All policies hitherto issued by any domestic life insurance 
company shall be subject to the provisions of law applicable 
and in force at the date of such issue. No policy of lite or en- 
dowment insurance hereafter issued by any such company 
shall become forfeit or void for nonpayment of premium after, 
in ordinary insurance two, and in industrial insurance five, full 
annual premiums in cash have been paid thereon; but in case 
of default in the payment of any subsequent premium, then, 
without any further stipulation or act except as herein pro- 
vided, such policy shall be binding upon the company for the 
amount of paid-up insurance which the then net value of the 
policy and all dividend additions thereon, computed by the 
rule of section 653, less any indebtedness to the company on 
account of said policy, and less the surrender charge provided 
herein, will purchase as a net single premium for life, or en- 
dowment insurance maturing or terminating at the time and 
in the manner provided in the original policy contract; and 
such default shall not change or affect the conditions or terms 
of the policy, except as regards the payment of premiums and 
the amount pavable thereon: Provided, that policies of in- 
dustrial life companies shall be surrendered to the company, 
and application for said paid-up policy be made in writing 
within eight weeks after said default, on blanks obtainable 
from the company for that purpose. Said surrender charge 
shall be 8 per cent of the insurance value of the policy at the 
date of default, which insurance value is the present value of 
all the normal future yearly costs of insurance which by its 
terms and policy is exposed to pay in case of its continuance, 
computed upon the rate of mortality and interest assumed in 
section 653. Every such policy subject to the conditions as to 
policies of industrial life companies as hereinbefore prescribed, 
after the pavment of, in ordinary insurance two, and in indus- 
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trial insurance five, full annual premiums thereon, in cash, 
shall have a surrender value, which shall be not less than two- 
thirds of its net value, computed by the rule of section 653, less 
any indebtedness to the company on account of the said 
policy; and its holder may, upon any subsequent anniversary 
of its issue, surrender the same and claim and recover from 
the company such surrender value in cash. Upon the sur- 
render, on any anniversary of its issue, of a policy which has 
become paid up, by force of the statute upon default in pay- 
ment of premiums, after two full annual premiums have been 
paid, the holder shall be entitled to not less than two-thirds 
of its then net value, computed by the rule of section 653. On 
policies of industrial insurance, on which the weekly premiums 
are not more than fifty cents each, the surrender value in all 
cases shall be pavable in cash. Upon the surrender, on any 
anniversary of its issue, of a policy which has become paid up, 
aiter the payment of five full annual premiums, by force of the 
statute upon default in payment of premium, the holder shall 
be entitled to not less than two-thirds of its net value, payable 
in cash. Any condition or stipulation in the policy, or else- 
where, contrary to the provisions of this section, and any 
waiver of such provisions by the assured shall be void. 


It is suggested that the settlement in this case was had under 
this statute. But this isan error. For the statute is restricted in 
its application to policies issued subsequent to its enactment. 
So is the amendment of section 659, Ky. St. (the act of 1902), 
found in the edition of 1903, Carroll’s Statutes. That section, 
as now amended, reads :— 


All policies hitherto issued by any domestic life insurance 
company shall be subject to the provisions of law applicable 
and in force at the date of such issue. 

Subdivision 2. No policy of life or endqgwment insurance upon 
the ordinary plan hereatter issued by any domestic life insur- 
ance company shall become forfeit or void, for nonpayment of 
premiums, after three full years’ premiums, in cash, have been 
paid thereon; but, in case of default in the payment of any 
premium thereafter, then, without any further stipulation or 
act, except as herein provided, such policy shall be binding 
upon the company for the amount of paid-up insurance, which, 
according to the company’s published tables of single pre- 
miuims, the net value of the policy on such anniversary, and 
all dividend additions thereon, computed by the rule of sec- 
tion 116 of the act, to which this is amendatory, and which 
section is section 653, Kentucky Statutes, will purchase as 
a net single premium for life or endowment insurance matur- 
ing and terminating at the time and in the manner provided 
in the original policy; and such default shall not change or 
affect the condition or terms of the policy, except as regards 
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the payment of premium and the amount payable thereon: 
Provided, however, that any company may contract with its 
policyholders to furnish, in lieu of the paid-up insurance pro- 
vided for in this section, any other form of life insurance lawful 
in this commonwealth, of not less value. 


The reserve of such paid-up insurance shall not be less than 
two-thirds of the reserve of the original policy; but any out- 
standing indebtedness on the account of said policy shall op- 
erate to reduce the said paid-up insurance, computed by the 
rule of section 116 of the act, to which this is amendatory, and 
which section is section 653, Kentucky Statutes. 


Every such policy after the payment of three full years’ pre- 
mium thereon, in cash, shall have a surrender value, which 
shall not be less than 70 per cent of the reserve that would be 
required for the aforesaid paid-up insurance, after deducting 
any indebtedness as above provided, computed by the rule of 
section 116 of the act, to which this is amendatory, and which 
section is section 653, Kentucky Statutes. 

Subdivision 3. No policy of life or endowment insurance 
upon the industrial plan hereafter issued by any domestic life 
insurance company shall become forfeit or void, by nonpay- 
ment of premiums, after five full years’ premiums, in cash, 
have been paid thereon, but in case of default on above men- 
tioned or subsequent anniversary in the payment of any pre- 
mium thereafter, then, without any further stipulation or act, 
except as herein provided, such policy shall be binding upon 
the company for the amount of paid-up insurance, which, ac- 
cording to the company’s published table of single premiums, 
the net value of the policy on such anniversary, and all divi- 
dend additions thereon, computed by the rule of section 116 of 
the act, to which this is amendatory, and which section is sec- 
tion 653, Kentucky Statutes, will purchase as a net single pre- 
mium for life or endowment insurance, maturing or terminat- 
ing at the time and in the manner provided in the original 
policy, and such default shall not change or affect the condi- 
tions or terms of the policy, except as regards the payment of 
premiums and the amount payable thereon: Provided, that 
any company may contract with its policyholders to furnish, in 
lieu of the paid-up insurance provided for in this section, any 
other form of life insurance lawful in this commonwealth, of 
not less value. And provided, further, that on industrial poli- 
cies defaulting and surrendered to the company on their fifth, 
or any succeeding anniversary, application for said paid-up 
policy shall be made in writing within eight weeks after said 
default, on blanks obtainable from the company for that pur- 
pose. 


‘The reserve for such paid-up insurance shall not be less than 
two-thirds of the reserve of the original policy; but, any out- 
standing indebtedness on account of said policy shall operate 
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to reduce said paid-up insurance in proportion to its ratio to 
the reserve for such paid-up insurance, computed by the rule 
of section 116 of the act, of which this is amendatory, and 
which section is section 653, Kentucky Statutes. 

Every such policy, subject to conditions as to paid-up sur- 
render values, after the payment of five full years’ premiums 
thereon, shall have a surrender value which shall not be less 
than 70 per cent of the reserve that would be required for the 
aforesaid paid-up insurance, after deducting for all indebted- 
ness as above provided, computed by the rule of section 116 
of the act, of which this is amendatory, and which section is 
section 653, Kentucky Statutes. 

On policies of industrial insurance, where the weekly pre- 
miums are less than fifty cents each, it shall be optional with 
the company issuing said policy, to pay either the cash sur- 
render value or issue a paid-up policy of insurance, and upon 
such payments, the company shall be absolutely released from 
all further claims or demands whatsoever under or by reason 
of said policies, which shall then be canceled. 

The provisions of this section shall not apply to policies is- 
sued on the lives of persons under ten years of age, until five 
years after attaining that age. 

Subdivision 4. In construing the provisions of this act, ordi- 
nary insurance, or insurance upon the ordinary plan, shall be 
considered to be insurance which may be paid for by annual 
premiums, or by semi-annual, or quarterly, or other install- 
ments thereon at the option of the company, and industrial in- 
surance shall be considered as insurance purchasable solely by 
weekly premiums. 

Any condition or stipulation in the policy of insurance, or 
elsewhere, contrary to the provisions of this section, and any 
waiver of such provisions by the assured shall be void. 


Appellant’s contention is, sharply, that it had the right, and 
under the statutes quoted above the same right is given, to de- 
duct a surrender charge of not more than one-third of the re- 
serve when a paid-up policy is issued upon a lapsed policy. To 
this we are unable to agree. As there was no statute on the sub- 
ject in Kentucky when the policy in this case—the original con- 
tract—was issued, and as no statute of the parent state of the 
corporation is relied on, the contract set out in the policy is the 
sole measure of the parties’ rights concerning paid-up insurance. 
It will be seen from the quoted clauses found in the original 
opinion that, after five full premiums had been paid, the insured 
was entitled to a paid-up policy for as many twentieths of the 
original sum insured as there were premiums paid, “provided all 
outstanding liability on this policy is paid off’. As twelve pre- 
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miums had been paid, the insured would have been entitled to 
twelve-twentieths of $5,000 (the original insurance), if there had 
been no indebtedness. The only real question then was, where 
should the indebtedness be credited? - On the reserve, which 
was used in buying the paid-up insurance; or on the amount of 
paid-up insurance? We held that it should be credited on the 
reserve as of the date of the lapse. The policy, in this provision, 
deals with the application of the reserve to the purchase of the 
paid-up insurance. The reserve is that part of all the premiums 
paid on the policy, which, when increased by compound interest 
at 444 per cent, Actuaries’ Table of Mortality, will be sufficient 
to pay the assured or his estate the full amount assured when the 
policy matures. The principle is discussed at some length in 
the recent opinion of U. S. Life Ins. Co. of New York vs. Spinks, 
29 Ky. Law Rep., 960. In this policy there is no provision for a 
surrender charge in issuing a paid-up policy under paragraph 11, 
quoted in the original opinion. The agreement was to apply 
the “full reserve” of this policy to buying for the assured either 
extended or paid-up insurance. The assured elected to take, and 
the company to issue, paid-up insurance. The “full reserve” of 
this policy bought of paid-up insurance, under the provisions of 
clause 2 of section 11, above quoted, as many twentieths of $5,000 
as the number of premiums paid bore to the total number to be 
paid (20), after deducting from such reserve the indebtedness of 
the assured. As the assured had, by borrowing from his insurer 
a certain sum and not paying it back, already anticipated and 
consumed that much of his “reserve”, it would be manifestly un- 
just to allow him to get it again by making the insurer account 
for it as so much money due him, in giving him paid-up insur- 
ance. Had the insured then paid back in cash the loan, he would 
have been entitled to a paid-up policy for such sum as his “full 
reserve” would have bought under the agreement in the policy. 
The language of the policy does not admit of any other construc- 
tion. There is no suggestion in it that the company would ex- 
act or retain a surrender charge. On the contrary, the “full re- 
serve” is to be accounted for in paid-up insurance. 

sut the witness Barker says that it was and is the custom 
with appellant company and all other standard insurance com- 
panies to deduct 25 per cent of the reserve as a surrender charge. 
If such was the custom, then by the contract in this policy an 
exception is indicated. To apply the custom to this policy would 
be to take from the assured $375 which belonged to him, and 
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apply it contrary to the contract. Appellant complains at the 
expression in the opinion, “This reserve which belonged in full 
to the insured”. The reserve does belong in full to the insured, 
in the sense that it is the security, and in reality the only security, 
he had for the fulfillment by the insurer of its undertaking to him. 
He had contributed it in the payment of his premiums, and it is 
required as the very basis of all sound life insurance, and now 
by our statute (section 653), to be maintained and kept intact in 
order to make good the obligation to him. It cannot be applied 
to anything except his policy without impairing its security. In 
the statutes of some of the states it is allowed, and in the sec- 
tion 659 as it was originally this state recognized the right of, 
the insurer to deduct a surrender charge upon issuing a paid-up 
policy in lieu of one lapsed. But the present statute (section 659, 
supra) does not so provide now, and we perceive no reason for 
so providing. There is a reason for allowing a surrender charge 
in case a cash surrender is allowed. The reason is expressed in 
one form by Mr. Barker in his testimony quoted above. But it 
cannot apply to the case of issuing a paid-up policy; for then 
the policyholder does not withdraw anything from the com- 
pany’s assets. He does not “disturb the average” upon which 
the insurance was calculated. He stays in, and his money stays 
in, for the original purpose of the contract. 

Nor do our statutes warrant a contrary view. In the old sec- 
tion, the expression, “the holder shall be entitled to not less 
than two-thirds of its then net value computed by the rule of 
section 653”, had reference to cash surrender values alone. The 
present section 659 also deals with “cash surrender” values, and 
allows a charge to be reserved in such case; but as to paid-up 
insurance the present statute requires the whole of the reserve 
of the defaulted policy to be applied to the purchase of paid-up 
insurance, unless the parties agree to a cash surrender in lieu 
thereof. Appellant construes this expression in the section of 
the statute, “The reserve for such paid-up insurance shall not 
be less than two-thirds of the reserve of the original policy”, as 
indicating that one-third of the original reserve is not to be ap- 
plied to the purchase of the paid-up insurance. This is a com- 
plete misconception of the office of that phase. Section 653, Ky. 
St., 1903, requires all life insurance companies to maintain a cer- 
tain reserve for all their policies. That reserve is such part of all 
the premiums paid on each of the policies in force as will, when 
put at compound interest at the per cent and upon the mortal- 





1907. ] Penn Mut. Life Ins. Co. vs. Barnett’s Admn’r. 353 


ity tables named in section, be sufficient to redeem each of the 
policies as they mature. Pursuing that course, the “reserve’”— 
which may be likened to a redemption fund or sinking fund for 
the policies-—can be ascertained at any date as to any policy of 
the respective classes issued by the company. Now section 659, 
Ky. St., requires that after certain premiums have been paid 
there shall not be a forfeiture of that policy’s reserve because of 
future nonpayment of premiums, but that by virtue alone of such 
previous payments, and subsequent failure to pay any premium 
when due, the reserve—the whole of it—belonging to that policy 
shall be applied as a single premium in buying for the assured 
paid-up insurance of the same kind, and so forth. Applied how? 
By treating it as so much cash, and applying it upon the com- 
pany’s published rate of a “single net premium for life”. That 
expression is technical. No one nowadays ever pays a single 
net premium for life in buying life insurance. At least it may be 
safely assumed that it is extremely rare, if ever done. 

We know that all premiums are based upon three items: One, 
and always the first, the proportion of it necessary at interest 
compounded, based upon the expectancy of the life insured, to 
pay the assured the sum insured when the policy matures; two, 
the proportion necessary to pay its part of death losses occurring 
in its class (these two are the net premiums); and, three, enough 
more to pay its share of expenses and incidental losses in the 
business. ‘The latter is called “loading”. There is no limit to the 
amount of loading a company may do. It all depends on whether 
the insured will pay it. If he does, unless that which is charged 
in excess of actual expenses, and losses is returned to him in 
“dividends”, he never gets any benefit from it. So, after one is 
already in, and his policy has lapsed for default in premium, the 
statute automatically converts his reserve (and “dividend addi- 
tions’) into a fund to buy paid-up insurance. But the sentence 
last herein quoted from the statute is to keep the insurer from 
consuming too much of the insured’s reserve by loading it to 
death. It is therefore required that this single premium, as pub- 
lished, must in all events buy such insurance as that its reserve 
(for all sane and safe life insurance must have a reserve) shall 
not be less than two-thirds of the original reserve. In other 
words, the “single premium”, alluded to in the statute, must not 
consume more than one-third of the defaulting policyholder’s 
reserve for any other purpose than that of finally redeeming that 


identical policy. We have gone thus fully into a discussion of 
VOL, XXX VI.—23. 
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our statutes to show that there is no warrant for saying that they 
recognize that the insurer may charge an independent, arbitrary 
surrender charge in issuing paid-up insurance upon a defaulted 
policy. 

Finally, the note in this case, in so far as it attempted to allow 
such a charge, was usurious: N. Y. Life Ins. Co. vs. Curry & 
Bro., 115 Ky., 100. Where the original opinion uses the expres- 
sion, ‘““A true basis for the settlement is to ascertain the actual 
cash value of the policy at the time it lapsed”, it was meant the 
“net value” of the policy at that date; net value being equivalent 
to “reserve”. There is a distinction between the “net value” and 
the “cash surrender value” of a life insurance policy. 

Petitions for rehearing and for modification of opinion are 
overruled. 


SUPREME COURT OF NORTH CAROLINA. 


COGGINS 
v8. 


ETNA INS. CO.* 


The policy containing the iron-safe clause insured a storehouse and the 
goods contained under a single premium, and provided that failure to 
produce the books and inventories required by it rendered the policy 
void. The goods contained were shipped from another store of in- 
sured, and no separate account of them was kept except a memo- 
randum and certain partial invoices which had been copied in a led- 
ger, which were a mere general statement of the values of goods sent. 


Held, That the iron;safe clause was binding, and the copies of the in- 
voices were not an inventory within the meaning of the clause. 


Held, That where the premium was entire, failure to comply with the 
clause avoided the policy both as to building and contents. 


Appeal from Superior Court, Jackson County. Action by M. 
I. Coggins against the A‘tna Insurance Company. From a 
judgment for defendant, plaintiff appeals. 

Civil action to recover on a policy of insurance, tried before 
McNeill, J., and a jury at May term, 1906, of Jackson Superior 
Court. There was evidence tending to show that plaintiff, hav- 
ing conducted for several years a general mercantile business at 





%¥ Decision rendered, Feb. 19, 1907. 
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Fernhurst, Jackson County, N. C., in May, 1904, established a 
subsidiary business at Erastus, N. C., two miles distant from the 
other store, and conducted same till the loss hereafter referred 
to. This second enterprise was carried on in a small storehouse 
18 by 25 feet, and a side room 7 by 25 feet, making the entire 
floor space 25 by 25, the house being valued by estimate at $300. 
In January, 1905, the plaintiff procured a policy of insurance in 
defendant company on the structure at Erastus, N. C., and the 
merchandise therein contained, consisting principally of grocer- 
ies, boots and shoes, and clothing; the amount of insurance on 
the store being fixed in the policy at $200 and that on the goods 
at $1,500. On the night of the 17th of April, 1905, the storehouse 
at Erastus and all the goods therein contained was destroyed by 
fire, and defendant company, having failed and refused to pay 
the insurance, the plaintiff, claiming that his loss, by reason of 
destruction of store was $300 and that the goods destroyed at 
the time amounted to $2,100, instituted the present action to re- 
cover the amount due on the policy. At the close of plaintiff's 
testimony, on motion of defendant, the action was dismissed as 
on judgment of nonsuit, and plaintiff excepted, and appealed. 


WALTER E. Moork, SHEPHERD & SHEPHERD, and CoLEMAN 
C. Cowan, for Appellant. 

MERRICK & BARNARD and KING, SPALDING & LITTLE, /or 
Appellee. 


HOKE, J. 

Defendant resists recovery in this case by reason of alleged 
breach of certain stipulations of the policy comprehended under 
the general term, the “iron-safe clause”. These stipulations, as 
contained in the present policy, are as follows: “Ist. The as- 
sured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and unless such inventory has 
been taken within twelve calendar months prior to the date of 
this policy, one shall be taken in detail within thirty days of issu- 
ance of this policy, or this policy shall be null and void from such 
date, and upon demand of the assured the unearned premium 
from such date shall be returned. 2d. The assured will keep a 
set of books which shall clearly and plainly present a complete 
record of business transacted, including all purchases, sales and 
shipments, both for cash and credit, from date of inventory as 
provided for in first section of this clause, and during the con- 
tinuance of this policy. 3d. The assured will keep such books 
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and inventory, and also the last preceding inventory, if such has 
been taken, securely locked in a fireproof safe at night, and at all 
times when’ the building mentioned in this policy is not actually 
open for business; or, failing in this, the assured will keep such 
books and inventories in some place not exposed to a fire which 
would destroy the aforesaid building. In the event of failure to 
produce such set of books and inventories for the inspection of 
this company, this policy shall become null and void and such 
failure shall constitute a perpetual bar to any recovery thereon.” 
And the breach assigned is for violation of the first and second 
items of the clause; to wit, that the insured made no inventory 
and kept no books as required by these provisions of the contract. 
This “iron-safe clause”, frequently attached to policies of insur- 
ance, has been very generally upheld by the courts as a reason- 
able contract limitation on the risk which should be properly 
borne by the company: Ins. Co. vs. Knight, 111 Ga., 622; 
Sowers vs. Ins. Co., 113 Iowa, 551; Lozano vs. Ins. Co., 24 C. 
C. A., 85; Ins. Co. vs. Kearney, 36 C. C. A., 265. These deci- 
sions and the reasons given to support them are, we think, well 
considered, and the clause, therefore, when properly made a 
part of the contract of insurance, will be adjudged with us a valid 
and binding stipulation. 

In the two cases before this court where the question has been 
raised (Bray vs. Ins. Co., 139 N. C., 390, and Parker vs. Ins. Co., 
143 N. C., --), and in which recovery by the plaintiff was sus- 
tained, the fire occurred within thirty days from the date of the 
policy, and, by the express terms of the contract, the provision 
known as the “iron-safe clause’, while incorporated in the policy, 
had not become effective. In construing this clause the better- 
considered authorities seem to be to the effect that it should re- 
ceive a reasonable interpretation, and that only a substantial com- 
pliance should be required: Brown vs. Ins. Co., 89 Tex., 591; 
Ins. Co. vs. Kemendo, 94 Tex., 367; Ins. Co. vs. Redding, 15 C. 
C. A., 619; Ins. Co. vs. Kearney, 36 C. C. A., 265; Id., 180 U.S., 
132. There are decisions, however, which hold that a literal 
compliance should be exacted. But, whatever may be the cor- 
rect rule, there has been no compliance in the present case. 

The plaintiff, giving evidence in his own behalf (and his was 
the only oral testimony produced at the trial), testified as fol- 
lows: “The defendant’s agent asked me in regard to an inven- 
tory, and I said to him I did not have an inventory; that I only 
took an assay of the goods about once a year. He then asked 
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me if I had any inventory of my stock here at home and I told 
him ‘No’:” Record, p. 17. And again, on pages 21 and 22, 
plaintiff testified further as follows: “Yes; I had another store. 
The two stores were two miles—maybe a little further—apart. I 
have been running the other store about six or seven years. 
The first stock in the new store was made partly out of the old 
store, the goods were in boxes, and were just carried to the other 
store. I had moved these goods there in May, 1904. They had 
been in my other store, and had not been there but just a little 
bit. They consisted of dry goods, clothing, hardware, tin hard- 
ware, groceries and shoes. I never separated those bills. There 
were also some drugs—just a general line. No; I never kept 
any books of the Erastus store. Just a memorandum. I have 
the sale books. I have the memorandum of the books kept. I 
just tore the leaves out of the book and have them here in my 
vest pocket. Here are the credit accounts.” Plaintiff’s counsel 
endeavored to supply the data which would furnish an approxi- 
mate estimate of the amount of goods by offering as exhibits 
certain invoices of goods which plaintiff had sent from the prin- 
cipal store to the store at Erastus, and of some which he had 
purchased for the latter store after the enterprise was under way. 
A part of these invoices were burned in the store, but another, 
and much the greater, part had, it seems, been copied onto two 
or three leaves of the ledger of the home store. But these in- 
voices and the entries made from them do not all amount to an 
inventory of the goods. They are simply a general statement 
of the aggregate value of goods sent by plaintiff from one store 
to the other, and frequently the kind of goods is altogether 
omitted. Thus, the amount of bills of goods taken from Fern- 
hurst store to Erastus store: No. 1, shoes, $377.45; No. 2, dry 
goods, $259.86; No. 3, mixed bills, $83.29; No. 4, mixed bills, 
$68.89, etc.—showing five other (termed “mixed”) bills. Then 
three “bills for suits”; then bill for shoes, aggregating $1,342.34. 

In Roberts vs. Ins. Co. (19 Tex. Civ. App., 344) an inventory 
is defined to be “a detailed and itemized enumeration of the arti- 
cles composing the stock with the value of each”. And other 
decisions and law books generally give substantially a similar 
definition: Ins. Co. vs. Knight, supra; Ins. Co. vs. Calhoun, 28 
Tex. Civ. App., 409; Ins. Co. vs. Kemendo, 94 Tex., 367; 
Black’s Law Dict., 643. In Kemendo’s Case, supra, Brown, J., 
delivering the opinion, stated the object and purpose of inven- 
tory as follows: “The object of having an inventory made was 
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not to ascertain the gross value of the property insured, but to 
ascertain the different articles that went to make up the stock, 
in order that the insurance company might test the correctness of 
the claim in two respects: (1) Whether the articles of which the 
stock was composed all belonged to the class of goods covered 
by the policies; (2) Whether the valuations attached to the dif- 
ferent items, and which went to make up the total sum expressed 
was reasonable.” Speaking further on this subject—and the 
comment is appropriate to the facts before us—the judge said: 
“Tf the assured had furnished everything from which the informa- 
tion contracted for could be with reasonable certainty ascer- 
tained, then the question of substantial compliance would be 
before the court, but, where there is no compliance whatever, 
there can be no question of substantial compliance.” And so it 
is here. ‘There has never been any inventory taken of the goods 
comprising the stock of this Erastus store, the one covered by 
the policy. There is not now, and has never been, any data from 
which such an inventory could be reasonably approximated. 
The plaintiff himself, testifying to this question, very correctly 
and properly said: ‘No; I do not know how much hardware, 
groceries and shoes I had. I never separated these bills. There 
was also some drugs. Just a general line.” The court was right, 
therefore, in holding that on the evidence of plaintiff, there had 
been a breach of the first stipulation in the iron-safe clause. 
Plaintiff then takes the position that, while this ruling would 
prevent a recovery for the loss of the goods, he should still be 
allowed to recover for the loss of the storehouse, inasmuch as 
the policy placed a definite and distinct portion of the insurance 
on the building. But we cannot so interpret the contract. True, 
the amount of the insurance is apportioned, a definite sum being 
specified for the building and another for the goods. It is also 
true that the stipulations of the iron-safe clause are more espe- 
cially addressed to the insurance of the goods, but the premium 
on the policy is entire; the concluding stipulation is to the effect 
that if the insured fails to produce the set of books and inven- 
tories as required by the contract, the policy shall become null 
and void, and the “failure shall constitute a perpetual bar to any 
recovery thereon”. And furthermore, the goods are insured 
“while they are contained in the storehouse and not elsewhere” ; 
thus making the risk on the goods and on the building substan- 
tially identical. According to the evidence the goods were 
placed in a small frame structure 25 by 25 feet, not worth over 
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$300, where the destruction of the one would almost of a cer- 
tainty involve the destruction of the other, and the physical haz- 
ard of the risk and the moral hazard, as affected by these stipu- 
lations in question, were one and the same. In such case we are 
clearly of the opinion that the contract is not divisible, and that a 
breach of the stipulation will go to the entire measure of the 
obligation. 

We are aware that there is much conflict among the decisions 
on policies ofthis character, where separate amounts are named 
on different items or kinds of property, and the premium is one 
and entire. Many of the decisions are to the effect that, when- 
ever the premium is entire and undivided, the obligation is like- 
wise indivisible, and that a breach of a stipulation when it so 
provides will bar any and all recovery in case of loss. This was 
so held in the well-considered case of Ins. Co. vs. Knight (111 
Ga., 622), and in which many authorities are cited. There are 
cases to the contrary, as in Miller vs. Ins. Co. (14 Okla., 81), cited 
by plaintiff's counsel, in which a recovery for the building was 
sustained, notwithstanding there had been a breach of the iron- 
safe clause established, the clause being expressed in the exact 
language of the one contained in this policy, and quite a number 
of cases are cited as supporting authority. 

Without going into any extended review of these different de- 
cisions, we are of opinion that the great weight of authority, as 
well as the better reason, establishes the positions that when, to 
the fact that the premium is entire, there is added the fact of 
identity of risk, the obligation is single, and on breach of the 
stipulation all recovery is barred. This question of identity of 
risk being held the determinative factor in policies of this kind, 
where the amounts are separate and the premiums entire, is very 
weil treated in a note to Wright vs. Ins. Co. (31 Pac., 87), the 
case being taken irom 12 Mont., 474, where a number of deci- 
sions on this subject are considered and reviewed. There are 
cases in our own court where this identity of risk has been made 
a controlling feature in the decision: Cuthbertson vs. Ins. Co., 
96 N. C., 480; Biggs vs. Ins. Co., 88 N. C., 141. In this last case, 
Ruffin, J., for the court said: “But it is not necessary that we 
should further advert to them or attempt to reconcile them, for, 
according to no one of them is there a doubt, but that in a case 
like ours, in which the property insured consists of a single store- 
house and the goods kept therein, a breach as to part will work 
a forfeiture as to the whole. In such case it is impossible to 
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May, 1900, a policy of insurance, indemnifying him against loss 
by fire, wind or lightning to his property; that in August, 1903, 
appellant returned his policy for cancellation, and notified the 
company of his intention of withdrawing from it; that “section 
20 of the by-laws, which by-laws are made a part of the contract 
of membership, provides that any member of this company may 
withdraw at any time, giving the company thirty days’ notice and 
surrendering his policy and paying his pro rata of all claims 
against ‘the company at that time. Plaintiff states that it is pro- 
vided in said by-laws and contract that it shall be the duty of 
the executive committee of the company to make calls or assess- 
ments each year, one on the third Tuesday of each January and 
one on the third Tuesday of July of each year, the call to be on the 
basis of thirty cents on each hundred dollars of insurance. And 
that, by and under the terms and conditions of the contract and 
by-laws, the defendant, upon becoming a member of the com- 
pany, became and was liable for each of such assessments and 
calls so long as he remained a member thereof. Plaintiff states 
that the defendant surrendered his policy and it was canceled on 
the date aforesaid, and at the time of the cancellation of ‘the 
policy and the withdrawal of the defendant from the company 
there was due and owing by him for the proportionate part of 
the July, 1903, call the sum of seventy-one cents, and that he 
has failed and refused to pay the same or any part thereof, al- 
though payment has been demanded. Plaintiff states that the 
defendant has also failed and refused to pay his pro rata of the 
claims against the company at the time of his withdrawal from 
same and cancellation of his policy, which amounted to $14.10, and 
he is justly indebted to it in said amount, demand for which had 
been made and payment refused. It states that section 712 of 
the Ky. St., 1903, provides that an action may be brought by the 
company against any member thereof to recover all calls or 
assessments made by the company, and that, if the company is 
compelled to bring any suit to collect said call or assessment, it 
may recover the same with 50 per cent thereof to be added as a 
penalty, for the refusal to pay within the time required. It states 
that the defendant has failed and refused to pay the assessments 
and pro rata of the claims against the company within the time 
required or at all, and that it has been compelled to bring this 
suit to collect the same, and the penalty amounts to $7.40”. It 
further set up its lien upon the property insured, and asked for 
judgment for $23.23, the amount of principal, interest and pen- 
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introduce any new element of carelessness by lessening the in- 
terest of the owner in one species of the property, so as to in- 
crease the risk thereof, without at the same time adding to the 
hazard of the other. Every risk that can attend the one must at- 
tend the other and consequently the same rule must apply to 
both.” 


We hold that on the entire evidence no recovery could be had, 
and the action was properly dismissed. 


Affirmed. 


COURT OF APPEALS OF KENTUCKY. 


ACTON 
v8. 


FARMERS’ HOME INS. CO.* 


In an action to recover an assessment due the petition must aver the 
amount of the assessment, its purpose, and by whom made. 


A statute requiring notice to members thirty days after an assessment 
has been made does not require notice to one tendering his policy 


for cancellation, where the amount applies only to continuing mem- 
bers. 


Appeal from Circuit Court, Lincoln County. Action by the 
Farmers’ Home Insurance Company against J. W. Acton. From 
an order overruling a demurrer to the petition, defendant ap- 
pealed. 


P. M. McRoseErts and H. Heum, for Appellant. 
RAWLINGS & Voris, for Appellee. 


CARROLL, C. 
The principal question involved is the sufficiency of the peti- 
tion, to which a demurrer was entered and overruled. It is al- 
leged that the appellee, plaintiff below, was organized under the 
‘provisions of subdivision 5, c. 32, of the Kentucky Statutes of 
1903, embracing sections 702 to 722, inclusive, for the purpose of 
conducting a fire insurance company in certain named counties 
in Kentucky; that it issued to appellant, defendant below, in 
% Decision rendered, Feb. 21, 1907. 
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dollars of insurance. The money so collected to be used for 
losses, expenses and to restore the reserve fund. Such call 
shall be made in whole or in part only when needed to pay 
losses or to restore the reserve fund. 


Under section 709 the directors or executive committee may 
borrow money on the credit of the corporation sufficient to pay 
any loss, or may make an assessment upon all of the property 
sufficient to pay what the cash on hand falls short of paying, or 
for the whole loss or damage, in their discretion. They may 
also, under authority of this section, and with the assent of the 
requisite number of policyholders, make an estimate of such 
sums as in their judgment will be necessary to pay all losses, 
damages and expenses for the current year, as well as supply any 
deficiency in the preceding year. Under this section the directors 
or executive committee may make a single assessment to pay a 
loss or part of a loss, or a general assessment to cover generally 
losses, damages and expenses, and supply deficiencies in the pre- 
ceding year. The special assessments to defray a loss may be 
made at any time, but only one general assessment can be made 
in any one year. The only authority to the corporation to make 
assessments is found in this section, and, in making assessments, 
the corporation is limited to the powers granted it. We find no 
authority in the statutes giving corporations of this character 
the right to make two assessments each year, unless they are 
necessary to pay losses. ‘Therefore, the corporation had no 
power to enact section 13 of the by-laws, or to make two calls or 
assessments each year as therein provided. By-laws may be en- 
acted by the corporation, prescribing in detail the duties, powers 
and compensation of officers, and the mode and manner of mak- 
ing assessments, and relating to such other matters as may be 
necessary to direct and control the affairs of the corporation, but 
no by-law can be adopted in conflict with the statutes, nor can 
any by-law be enacted invésting the corporation with authority 
to make larger assessments than those authorized by the statute, 
or assessments or purposes not therein designated. When it is 
sought to recover from a delinquent policyholder the amount 
of any assessment due, it is a condition precedent to the recovery 
that the corporation shall have complied with the statute in mak- 
ing the assessment, and therefore the petition should aver the 
amount of the assessment, the necessity and purpose of it, and 
when and by whom it was made, so that the policyholder may be 
informed of the exact nature of the demand against him, and 
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alty. Judgment was rendered against appellant for the amount 
claimed, less the penalty, and a lien was adjudged upon the prop- 
erty covered by the insurance to secure the payment of the judg- 
ment. 

Section 709 of the Ky. St., 1903, provides that :— 


Should the amount of any loss or damage exceed the amount 
of money on hand, such of its officers as may be authorized by 
the by-laws to do so shall convene the directors or executive 
committee, who may borrow money on the credit of the cor- 
poration sufficient to pay the loss, but no more, or make an 
assessment upon all the property, issued pro rata according 
to its classification, and according to the amount insured, suffi- 
cient to pay what the cash in hand falls short of paying, or for 
the whole loss or damages, as the directors or executive com- 
mittee may decide to be for the best interest of the corpora- 
tion. If the directors or executive committee deem it to be for 
the best interests of the corporation, they may, with the author- 
ity of a majority in value of the insurance held by members of 
the corporation, conferred by resolution, by-law or otherwise 
previously given, make an estimate of such sums as in their 
judgment will be necessary to pay all losses, damages and ex- 
penses for the current year, and supply any deficiency in the 
preceding year, and proceed to assess, levy and collect the 
same of the members of the corporation, at such times, as, in 
their discretion, will be most advantageous to the corporation. 

Not more than one such general assessment shall be 
made in any one year, nor shall any such assessment be made 
if more than Io per cent of any previous assessment shall be 
in the treasury of the corporation, and not at the time required 
for losses actually suffered. 


Section 711 that :— 


The secretary shall within thirty days after any assessment has 
been made, notify every member of the corporation by written 
or printed notices signed by him, stating the amount due tie 
corporation from the members, the time when, and to whom, it 
shall be paid, and the use to be made of the money collected. 


Section 718 that :-— 

Every such corporation may make and enforce such by-laws 
not inconsistent with the laws of this state, nor those of the 
United States, by a vote of two-thirds of the directors at any 
meeting. 


The by-laws adopted by appellant provide, in section 13, that: 


It shall be the duty of the executive committee to make two 
calls or assessments each year. One on the third Tuesday of 
January, and one on the third Tuesday of July of each year. 
The call to be on a basis of thirty cents on each one hundred 
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make an issue concerning it if he desires. The petition in this 
respect is not sufficient. It merely avers the authority to make 
the assessment, but does not state in terms that the assessments 
were ever made, nor that they were necessary to pay losses, sup- 
ply deficiencies, defray expenses, or repay borrowed money, or 
the other essential facts necessary to constitute a cause of action. 
The allegations that “there was justly due and owing by him to 
the company for the proportionate part of July, 1903, call ithe 
sum of seventy-one cents”, and that “he was justly indebted to 
it in the sum of $14.10”, are mere conclusions of the pleader: 
American Mutual Aid Soc. vs. Helburn, 85 Ky., 1. 

We do not think it necessary that the company shall give to 
a member who tenders his policy for cancellation the thirty days’ 
notice of the assessment provided for in section 711. This no- 
tice is designed for the benefit of persons who continue to be 
members of the corporation. When a member, as authorized in 
section 716, desires to withdraw from the corporation, he may 
do so by surrendering his policy and paying his share of the 
claims against the corporation. And all that is required of the 
corporation is that it shall inform him at the time he asks to 
withdraw of the amount due by him. The officers of these cor- 
porations are invested with discretionary powers in the assess- 
ment of policyholders, and this discretion should be exercised 
strictly within the limits of the statute, and when an assessment 
is made, the policyholder is entitled to know the reason and 
necessity for it, and that it was made by the proper officers. 

The demurrer to the petition should have been sustained. 
Wherefore the judgment is reversed for proceedings not incon- 
sistent with this opinion. 
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COURT OF APPEALS OF KENTUCKY. 


CRAWFORD’S ADM’R 
vs. 
TRAVELERS INS. CO. or Hartrorp, Conn.* 


The insured under an accident policy purchased the policy of an agent 
just as he was about to go on the train on which he was killed. The 
policy provided that it did not insure persons older than sixty-five 
years. The seller had received the ticket from the regular agent of 
the company to sell. 


Held, That the seller being authorized to sell the policies, must be deemed 
the agent of the company for that purpose, whose knowledge was 
that of the company. 


Held, That it was a question for the jury whether the insured knew of 
the policy stipulation limiting the age, and that the seller exceeded 
his authority, and of not whether the latter knew that the insured 
was Over sixty-five. 


Appeal from Circuit Court, Nelson County. Action by Alex- 
ander Crawford’s administrator against the Travelers Insurance 


Company of Hartford, Conn. From a judgment for defendant, 
plaintiff appeals. 


Joun S. KEeiiey, for Appellant. 
Joun A. Futon, for Appellee. 


Nunv, J. 

The judgment appealed from was rendered by the Nelson Cir- 
cuit Court in an action instituted by the appellant against the 
appellee to recover $5,000 on an accident insurance policy issued 
to Dr. Alexander Crawiord, appellant’s intestate. On the trial, 
after the introduction of testimony by both parties, the court 
gave the jury a peremptory instruction to find for defendant, and 
of this ruling the appellant now complains. 

The policy was sold to Dr. Crawford by the agent of appellee 
on September 23, 1904, which insured him against accidental 
death for a term of twenty-four hours. Within that time he was 
killed by reason of a collision of two trains, on one of which he 
was riding. In its answer appellee relied solely upon the follow- 
ing clause in the policy; to wit: “This ticket, and the insurance 
thereunder, shall be wholly void as to persons under eighteen 
and over sixty-five years of age.” It is alleged that Dr. Craw- 
"% Decision rendered, Fed.26,1907. 
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ford was over the age of sixty-five years at the time he pur- 
chased the ticket or policy, that he failed to disclose that fact, 
and for this reason appellee was not bound to pay the policy. The 
appellant, in reply, admitted that Dr. Crawford was over the age 
of sixty-five years at the time; but alleged that the agent of ap- 
pellee who sold him the ticket knew that fact, and that his in- 
testate did not know that the ticket or policy contained such a 
clause. The appellee, by rejoinder, controverted the affirmative 
matter in the reply, and for the first time questioned the au- 
thority of the agent of appellee on selling the ticket to waive any 
provision of it. It is not necessary to consider the effect of this 
plea in rejoinder; for, as we understand the briefs of counsel, 
the question of the limited powers of the agent who sold the 
ticket is abandoned. But, if not, the principle is so well settled 
that such an agent, while acting in the apparent scope of his au- 
thority, will bind his principal as firmly as could its general offi- 
cer while acting in that capacity. His knowledge, therefore, re- 
specting any material fact which affects the risk is imputed to 
the company, and it is estopped from setting it up in defense 
unless the party dealing with the agent knew of his limited 
power, and that he was exceeding the power conferred upon him 
by his principal. See May on Insurance, § 143; Phenix Ins. Co. 
of Brooklyn vs. Phillips, 16 Ky. Law Rep., 123; German Ins. Co. 
vs. Hart, 16 ky. Law Rep., 346: Phoenix Ins. Co. vs. Spiers & 
Thomas, 87 Ky., 285; London & Lancashire Fire Ins. Co. vs. 
Gerteisen, 21 Ky. Law Rep., 471; Teutonic Ins. Co. vs. Howell, 
21 Ky. Law Rep., 1245. J. Tyler Davis was the agent of appellee 
in the district which included Nelson County. He left these 
tickets or policies in the hands of B. J. Hubbard prepared to be 
delivered to purchasers; Hubbard only having to insert the date 
and the name of the purchaser of the ticket. The facts of this 
case are similar to the facts of the London & Lancashire Fire 
Ins. Co. vs. Gerteisen, supra. In that case the court said: “It 
is also well settled that knowledge of the agent who represents 
the company in the transaction is the knowledge of the company. 
It is insisted, however, that Rudd alone was appellant’s agent, 
that Haws had no authority from it, and that it is not chargeable 
with facts known to Haws, unless communicated to Rudd. This 
is the decisive question in the case. According to the testimony, 
Haws was in effect the partner of Rudd in effecting this insur- 
ance. The rule that a delegated authority cannot be delegated 
has some limitations. It is usual for insurance agents who issue 
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policies to send out solicitors to take applications on which the 
policies may be issued; and authority to do so may be inferred, 
nothing appearing to the contrary, for this is the common way 
the business is done. When Haws came to appellee professing 
to be an insurance agent, and took his application and obtained 
for him the policy of insurance, he had a right, without notice of 
a deiect in his power, to regard him as the agent of the company 
for this purpose, and appellant, by accepting the application, is- 
suing the policy and keeping the premium, is estopped to say his 
act was unwarranted, and must take the benefit with the burden.” 

In the case at bar Hubbard, the agent who sold Crawford the 
ticket, stated in effect that he knew at the time he sold the ticket 
that Crawford was over the age of sixty-five years. J. Tyler 
Davis testified that about a week before the sale of this ticket 
Dr. Crawford came to him in a certain drug store in the town of 
Bardstown, and applied to him for the purchase of a ticket of 
insurance, and he informed him at the time that his company 
would not insure persons over sixty-five years of age; but there 
was no proof introduced showing that Dr. Crawford knew at the 
time he purchased the ticket sued on that it was a policy or ticket 
in the company that J. Tyler Davis represented. Hubbard testi- 
fied that, when he sold Crawford the ticket, the train on which he 
(Crawford) took passage was about due, and that Crawford re- 
ceived the ticket, put it in his pocket, and started to the train. 
Under these facts, in our opinion, there was sufficient evidence 
to authorize the court to submit the case to the jury. It was er- 
ror to give a peremptory instruction. In the case of Travelers 
Ins. Co. of Hartford vs. Ebert (20 Ky. Law Rep., 1009) the court 
said: “It is evident that the agent was authorized to issue acci- 
dent policies of some kind, and it nowhere appears that appellee 
had any notice or information to the effect that his power in that 
respect was limited! hence we are of opinion that appellant is 
bound by the representations and contracts in respect to insur- 
ance made by an agent authorized to make any contract of in- 
surance. It would be unreasonable to expect the community at 
large to be cognizant of the authority and restrictions which an 
insurance company might impose upon an agent, and we deem it 
no more than reasonable and just that appellant should be bound 
by the contract and representations of its agent in respect of the 
kind of insurance sold to the appellee, and for which the agent 
received pay.” In the case of Standard Life & Accident Ins. Co. 
vs. Holloway (Ky., 72 S. W., 796) the insured was crippled, and 
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the policy contained the provision avoiding it as to cripples, just 
as in the case at bar the provision makes it void as to persons 
over sixty-five years of age. The court held that it was proper 
to submit to the jury for its determination, under the evidence, 
whether the agent who issued the policy had knowledge of the 
insured’s crippled condition. The court in that opinion said: 
“So, in view of the authorities referred to, we are constrained 
to hold that if Rogers, appellant’s agent, at the time he delivered 
to appellee the policy sued on, knew that he was maimed or 
crippled, the provision in the policy intended to exclude cripples 
was waived in this case; and we think appellant is estopped to 
deny the waiver. It was for the jury to determine from the evi- 
dence presented whether the agent had such knowledge or not, 
and, though he denied having any knowledge thereof, appellee 
testified that he walked in before him with his usual limp, and 
that upon reaching the ticket office window he laid his cane upon 
the base or shelf thereoi in plain view of the agent. From these 
facts the jury doubtless found that the agent saw, and had op- 
portunity to know of, appellee’s crippled condition; and, upon 
the other hand, that the latter did not know, and had no means of 
learning, of the provision of the policy intending to exclude per- 
sons of his class from its benefits, as he took the passenger train 
immediately after receiving it for the purpose of going to Louis- 
ville.” 

We are of opinion under these authorities that it was proper 
for the court to submit to the jury the question of the agent’s 
knowledge as to the age of the insured; and, if at the time the 
policy was issued he knew that the insured was over the age of 
sixty-five years, that then the company was bound, unless the 
jury believe from the evidence that Dr. Crawford at the time 
knew that the agent was exceeding his authority. 

For these reasons, the judgment of the lower court is reversed, 
and the cause remanded for further proceedings consistent with 
this opinion. 





Butler vs. New York Life Ins. Co. 


SUPREME COURT OF WASHINGTON. 
BUTLER 


vs. 


NEW YORK LIFE INS. CO.* 


The agent’s contract stipulated that he should receive commissions on 
original premiums and a certain per cent on second-year premiums 
collected while he continued as agent. 


Held, That he was not entitled to second-year percentages where his re- 
lations were terminated by mutual agreement at the end of the first 
year. 


Appeal from Superior Court, King County. Action by Frank 
J. Butler against the New York Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 


H. T. GRANGER, for Appellant. 
ByErS & ByErs, for Respondent. 


FULLERTON, J. 

The appellant, a life insurance company, appointed the re- 
spondent as its agent to solicit insurance on its behalf. The con- 
tract between the parties was in writing, and provided that the 
respondent should receive for his services a certain per centum 
on all original cash premiums for the first year of insurance, and 
a certain per centum on second-year premiums which should be 
collected during the time the respondent continued as agent of 
the appellant. The parties by mutual consent terminated their 
relations on January 1, 1905, the respondent entering into the 
service of another company and severing in toto his connection 
with the appellant company. During the year 1905, the appel- 
lant collected second-year premiums on policies secured by the 
respondent, the commissions on which at the rate specified in 
the contract amounted to the sum of $402.17. This action was 
brought by the respondent against the appellant to recover that 
sum. The court below awarded him judgment, and the insur- 
ance company appeals. 

The record does not disclose the ground upon which the trial 
court rested its judgment, but possibly it was thought the com- 
missions were earned, and that the right to them would not 
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terminate on the termination of the relations of the parties cre- 
ated by the contract. What would be the rights of the parties 
under the circumstances were the contract silent on the question 
might be debatable; but the contract is not silent. It plainly 
provides that the respondent shall recover commissions only on 
second-year premiums, which are collected during his continu- 
ance as agent of the appellant, not those that might be collected 
after his agency ceased. The parties had a right to make their 
own contract with reference to the compensation to be paid by 
the one to the other, and their contract must be upheld by the 
courts in the absence of a showing that, by mutual mistake or 
fraud, the writing does not express the actual agreement made 
by the parties. There was no such showing here. 

The judgment is reversed and remanded, with instructions to 
enter a judgment for the defendant. 

Mount, C. J., and Hadley, Dunbar, Root and Crow, JJ., concur. 





1907. ] Stephens us. Springfield F. & M. Ins. Co. 


SUPREME COURT OF RHODE ISLAND. 


STEPHENS 
vs. 
SPRINGFIELD FIRE & MARINE INS. CO.* 
A policy provision regarding arbitration is not unconstitutional and in- 


valid as depriving the insured of recourse to law and the right of 
trial by jury. 


Action by Samuel H. Stephens against the Springfield Fire 
& Marine Insurance Company. 


Henry J. Duzors, for Plaintiff. 
Cyrus M. VAN Stycxk, for Defendani. 


PER CURIAM. 
We do not find anything in the record which raises a constitu- 
tional question. The plaintiff’s demurrer to the defendant’s sec- 
ond plea assigns for cause, amongst other things, the provisions 
of the policy set forth in the plea are invalid because they operate 


to deprive the plaintiff of his remedy of recourse to law, and in 
that they operate to deprive the plaintiff of his constitutional 
right of trial by jury. It cannot be doubted, and is probably not 
intended to be denied, that a party may, by his voluntary act, 
waive trial by jury or submit to arbitration. There is no alle- 
gation that any statute applies to the case, nor that any statute of 
this state is unconstitutional. The cause must be remanded to 
the Superior Court for further proceedings. 
% Decision rendered, May 25, 1906. 
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LOWER COURT DECISION. 


TITLE TO WIFE’S POLICY. 


Court of Common Pleas, No. 3, of Philadelphia County, Pa. 


DECEMBER TERM, 1905. 


BRADDOCK 
v8. 
MANHATTAN LIFE INS. CO.* 


Life insurance policies should be construed according to the rules ap- 
plied in the construction of contracts, not those governing estates 
created by wills. 

The policy upon the life of L. was issued to his wife, who was recited as 
having paid the premium, and promised and agreed to and with her, 
her executors, administrators and assigns, to pay to them the sum 
assured after the death of L. for her sole use, and in case of her 
death before that of L., the amount should be payable to her chil- 
dren for their use, or to their guardian. She had one child, the step- 
son of L. He died before his mother, and she in turn died, leaving 
L. surviving. 


Held, That the proceeds of the policy were payable to her representa- 
tives, and not to those of her son. 


Rule for judgment for want of a sufficient affidavit of defense. 


JosEPH W. KENWORTHY, for Rule. 
EDWIN JAQUETT SELLERS, Contra. 


VON MOSCHZISKER, J. 

This case is before the court on a rule for judgment for want of 
a sufficient affidavit of defense. The facts shown by the state- 
ment and supplemental statement of claim are as follows: The 
defendant company issued a policy of insurance upon the life of 
one Enoch Leeds to his wife, Fliza R. Leeds, wherein it is pro- 
vided: “This policy of insurance witnesseth, that the Manhattan 
Life Insurance Company, in consideration of the sum * * * 
paid by Mrs. Eliza R. Leeds, * * * do assure the life of 
Enoch Leeds * * * for the sole use of the said Eliza R. 
Leeds, in the amount of $2,000. * * * And the said company 
do hereby promise and agree to and with the said assured, her 
executors, administrators and assigns, * * * topay * * * 
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the said sum insured to the said assured, her executors, admin- 
istrators and assigns, for her sole use * * * after * * * the 
death of the said Enoch Leeds and proof of the just claim of the 
assured under this policy, * * * and in case of the death of 
the said Eliza R. Leeds before the decease of the said Enoch 
Leeds, the amount of the said insurance shall be payable to her 
children, for their use, or to their guardian, if under age, * * * 
after * * * the death of the said Enoch Leeds and proof of 
the just claim of the assured as aforesaid.” The policy provides 
that the premiums shall be paid by Eliza R. Leeds, she being 
referred to therein as the applicant, and the said Eliza R. Leeds 
is treated throughout the entire policy as the party contracting 
with the insurance company. At the time the policy was issued, 
Eliza R. Leeds was the wife of Enoch Leeds, but, by a former 
husband, had one son seventeen years of age, named William W. 
Braddock. Eliza R. Leeds has no children by Enoch Leeds, and 
the latter maintained and educated the said William W. Brad- 
dock until he was of sufficient age to earn a livelihood. There- 
after, William W. Braddock was an employee of the firm con- 
sisting of Enoch Leeds and John C. Leeds, and was also a 
copartner with Enoch Leeds in another business. William W. 
Braddock died September 22, 1886, leaving him surviving a 
widow and one son, George E. Braddock. Eliza R. Leeds died 
May 21, 1898. Enoch Leeds, the insured, died July 16, 1904. 
Letters of administration upon the estate of William W. Brad- 
dock were granted to the plaintiff herein. 

In answer to these facts, the insurance company in its affidavit 
of defense avers that any possible interest of the said William 
W. Braddock in the said insurance was divested by his decease 
prior to that of his mother, the said Eliza R. Leeds. That the 
said William W. Braddock did not possess an insurable interest 
in the life of Enoch Leeds, as the relationship between the said 
Braddock and said Leeds was exclusively that of stepfather and 
stepson, and that at no time did any other relationship exist. 
That after the death of Eliza R. Leeds, the policy was assigned 
by her administrator to John C. Leeds, the brother of Enoch 
Leeds, who paid the premiums on the policy and subsequently 
collected the amount thereof, receipting therefor individually and 
as the administrator of the estate of Enoch Leeds, deceased. 

Two questions are raised in this case: First, upon the death 
of Enoch Leeds, the insured, was the amount of the insurance 
payable to the plaintiff herein as the personal representative of 
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the estate of William W. Braddock, deceased? Second, had 
William W. Braddock an insurable interest in the life of Enoch 
Leeds? Two distinct lines of cases are found in the reports con- 
struing policies of insurance made payable to the widow of the 
insured, and in the event of her death prior to that of the in- 
sured, then to her children. One line follows what may be called 
the Connecticut view, while the other line stands for that which 
may be called the New York view. In Pennsylvania, the proper 
construction of the clause seems to be still an open question. 
The Connecticut view holds that upon the issuance of the policy 
a transmissible interest immediately vests in the children, and 
that if a child should die before the insured and then the wife 
should likewise predecease the insured, the interest of the de- 
ceased child would continue and pass by descent. The leading 
Connecticut case which maintains this construction is Conti- 
nental Life Ins. Co. vs. Palmer (42 Conn., 60), wherein a wife 
insured the life of her husband, the policy containing a clause 
similar to that in the case at bar. A child who was living at the 
date of the issuance of the policy died, leaving a son. Subse- 
quently the mother died, and then the insured died. The court 
held that the child of the deceased child took by descent, stating, 
with reference to the policy of insurance: “In form it is a con- 
tract for the payment of money. In substance it closely resem- 
bles an estate left by a deceased person. * * * There is an- 
other view which may be taken, * * * and which will lead us 
to the same result. The moment this policy was executed and 
delivered, it became property, and the title to it vested in some 
one. * * * It must have vested then in all or in a part of the 
payees. The payees consist of two parties, the wife and the chil- 
dren. * * * Each party took a conditional, not an absolute, 
right to the whole policy. It was not a condition precedent, but 
subsequent. The title vested in point of right immediately, but 
was liable to be divested upon the happening of a subsequent 
event. The right to the policy, in a strict sense, was not con- 
tingent; the possession and enjoyment of the fund thereby cre- 
ated were postponed to the future and were contingent. This 
contingency applied to both parties—to the wife as well as to the 
children. Her enjoyment of the fund depended upon her sur- 
viving her husband; the children’s, upon her husband surviving 
her. In respect to each, it was a then present right to the future 
enjoyment of property, but it was liable to be defeated by a sub- 
sequent contingency, and was certain to be defeated as to one of 
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them.” This case is closely followed in several jurisdictions, and 
the same rules of interpretation are applied, but in all of the 
other cases the reports seem to show that the clause in question 
is not in the form of a covenant with the assured and her execu- 
tors, administrators and assigns, but merely with the assured 
without the use of other words: Glenn vs. Burns, too Tenn., 
295; Duvall vs. Goodson, 79 Ky., 224; Estate of Conrad, 89 
Iowa, 396; Boss vs. Life Ins. Co., 119 Mich., 161. 

The New York rule is that only such of the children as survive 
the mother can take, and the issue or personal representatives of 
a child who dies before her are excluded. There it is held that 
the rules which obtain regarding the vesting of estates created by 
wills have no application; that a will is in no sense a contract 
and an insurance policy is, and that in the construction of a con- 
tract courts are not permitted to depart from precise or strict 
conformity: Lerch vs. Freutel, 36 N. Y. Miscellaneous Reps., 
581; United States Trust Co.vs. The Mutual Benefit Life Ins. Co., 
115 N. Y., 152. In Walsh vs. The Mutual Life Ins. Co. (133 N. 
Y., 408) the defendant issued a policy of insurance upon the life 
of T. for the sole use of his wife, the amount to be paid, upon 
his death, to her, if living, and if not living, to her children. T. 
and his wife at the time had three children living. B., a daughter, 
died first, intestate, leaving a husband and children; then the 
wife died; then S., a son died, intestate, leaving a widow and 
children; then T. died, leaving C., a daughter, surviving. It was 
held that B. had simply a contingent interest in the property, 
which was defeated by her death prior to that of her mother, and 
so no interest was transmitted to her personal representatives ; 
that upon the death of the mother, all interest in the policy vested 
at once in her children then living. In this case the difference, as 
pointed out, is between the rules governing where a contractual 
relation exists between the parties and those principles applicable 
to a case relating to the vesting of an estate created by a will. 
Although it is true that the judge who wrote the opinion states 
that the arguments on the other side are cogent and not easily 
overcome, yet he not only upholds the New York view, but ar- 
gues the matter out at great length, giving many authorities, 
and in treating of the interests of the children, he, states: “Ina 
certain sense, upon the issuance of the policy, such an interest in, 
or right to, its continuance as an obligation did vest or, more 
properly, inure to her children. It did not vest in the technical 
sense of the term, as it is used in connection with estates created 
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under testamentary devises; but the interest was such as that 
when the contractual relation with the mother ceased by her 
death, they who were her children, could, by the terms of the 
contract with the company, as authorized by the statute, assert 
and enforce it for their protection, as substituted parties in the 
place of the first assured. * * * Asa contract, then, the pro- 
visions of this policy are to be construed as contracts ordinarily 
are construed. They should be read and enforced, if unambigu- 
ous, according to the plain meaning of the words used. This 
policy, in the respect we are considering, used clear and definite 
words. The defendant contracted with the wife and assured her 
thereby of a certain payment in the event that she survived her 
husband, and the parties further agreed that if she failed to live 
till then, the payment was to be made to her children or their 
guardian. The ordinary meaning of the word children is indis- 
putable. * * * The instant the mother died, those who an- 
swered the description of her children became the parties as- 
sured by the policy. The personal representatives of the child, 
who had predeceased the wife, could not be substituted as par- 
ties to a contract which expressly describes ‘children’.” This 
view is followed in Smith vs. 7Ztna Life Ins. Co., 68 N. H., 405; 
Winsor vs. Odd Fellows’ Beneficial Association, 13 R. I., 149. 

In Pennsylvania we find the case of Brown’s Appeal (125 Pa., 
303), which is referred to in the New York case just discussed, 
and in which a policy of life insurance was issued, payable to the 
wife of the insured, and in case of her death before the insured, 
then to her children. The insured and his wife joined in an as- 
signment of the policy, and afterward the wife died, leaving the 
insured and seven children to survive her. On the death of the 
insured, the question arose between the assignee of the policy 
and the surviving children as to who was entitled to the insur- 
ance money. Here the clause in the policy was as follows: 
“And the said company do hereby promise and agree to and 
with the said Diana Sandt * * * to pay * * * the said 
sum assured to the said Diana Sandt for her sole use * * * 
after the death of Daniel P. Sandt; and in case of the death of 
said Diana Sandt before the decease of the said Daniel P. Sandt, 
the amount of the said insurance shall be payable after her death 
to her children for their use or to their guardian if under age.” 
Mr. Justice Williams, in treating of the title of the widow, states: 
“The extent and character of her title appeared plainly on the 
face of the policy. She was the payee named in the first instance, 
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but the promise to her was not an absolute and unconditional 
promise to pay to her, or to her administrators, executors or 
assigns, but a promise to pay her upon condition that she was 
living when the policy should fall due. If she survived her hus- 
band, the insurance money was payable to her; but if she did 
not, it was payable to her children then living. Their right to 
the money depended upon the terms of the contract, which was 
payable to them if she was not living at the death of the insured. 
They were parties to the contract as truly as she was, and with as 
clear a right to sue upon it, upon the happening of the conting- 
ency that made them the payees, as she could have had if living. 
* * * Her death in the lifetime of her husband extinguished 
her interest in the policy, and it can no more survive in the hands 
of her assignee than in her administrator. The condition on 
which her right to recover was to end and that of her children 
was to arise has happened, and the contract of the insurance 
company is now with the children, and must be enforced by them 
for their benefit.” 

Although this is not a parallel case with the one at bar, as the 
children were all alive at the time of the death of their mother, 
still the opinion of the Supreme Court clearly indicates that at 
that time the court viewed this clause in the policy in question 
as a contract to be construed as such and not as a testamentary 
disposition; and, further, that had the covenant to ‘pay been 
made with the wife and her ‘administrators, executors or as- 
signs”, that these latter words would have been considered sig- 
nificant, and the court clearly indicates in this case that the word 
“children” should be read in its ordinary sense, and that only 
the children living at the time when the right to recover the 
money arose could recover the money from the insurance com- 
pany. In Entwistle vs. Travelers Ins. Co. (202 Pa., 141) the 
policy was payable to the wife if she survived her husband, or, in 
the event of her prior death, to the children, and an attempt was 
made to convert the policy into cash under an option given, with- 
out securing the assent of the children then living. It was held 
that not only the wife but the children of the assured were the 
beneficiaries or holders of the policy, and that the right of the 
children could not be so destroyed. It is also noticeable in this 
case that no mention is made of the executors, administrators or 
assigns of the wife in the covenant to pay. Mr. Justice Potter, 
in his opinion, states: ‘‘The interest of the wife was wholly con- 
tingent upon her surviving her husband, and she could convey no 
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greater interest in the policy than she herself had. The interest 
of the children of the insured, which was created for them by the 
contract when the policy was issued, vested in them at the same 
time that the interest of the wife became vested in her. Both in- 
terests were contingent. If the wife died before the insured, 
they will take nothing under the policy. Ifthe insured should die 
before the wife, then the children take nothing under the policy. 


* * * Neither the husband nor the wife, nor both together, 
had power to destroy the vested interest of the children in the 
policy. * * * The interest of the children remains outstand- 


ing, and this interest would take all the benefits under the policy 
in case of the prior death of the wife and the survival by the 
children of the insured.” 

Although this is by no means a parallel case with the one at 
bar, in that all the children were alive at the time the question 
arose, and the promise to pay is not in the same terms as the 
promise in the policy here in question, still this opinion also indi- 
cates that the Supreme Court of our state continues to view such 
a clause as a right to be construed under the rules applicable to 
contracts rather than under the rules applicable to testamentary 
dispositions; and there is, further, an indication here given that 
only the surviving children have the right to recover from the 
insurance company. The most recent time this general clause 
was before our Supreme Court appears to have been in the case 
of Herr vs. Reinoehl (209 Pa., 483), in which case it was held 
that where the wife survived the husband her contingent interest 
vested and became indefeasible at the time of the death of her 
husband, and where a prior transfer of her rights had taken place 
the title of her assignee thereby became absolute. 

In Watt vs. Gideon (8 District Reps., 395), cited by the plain- 
tiff it is stated in the opinion of the court that the main question 
to be determined was whether or not, upon the death of the wife 
during the lifetime of the insured, the interests of her children 
then became vested, and the case differed from the case at bar 
in that the only children who were claiming were those who were 
alive at the date of the death of the wife. 

In Clark vs. Dawson (195 Pa., 137) a policy of insurance was 
made for the benefit of the wife of the insured, naming her, “and 
his children”, without naming them. The policy further pro- 
vided: “In case of the death of said beneficiary before or at the 
time of the death of the person whose life is insured, the amount 
of the assurance shall be payable at maturity” to the executors, 
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etc., of the insured. In another clause it was specified that the 
sum insured should be paid “to the said beneficiary or their ex- 
ecutors”. The insured had four children at the date of the 
policy. Two of these died during his lifetime unmarried and 
without issue. A case stated was framed between the executor 
of the insured and the guardian of one of the two surviving 
children, to determine the ownership of one-fourth of the fund. 
It was held that the court committed no error in awarding the 
fund in dispute to the guardian, and that no part of the insur- 
ance would go to the estate of the insured, unless during his life 
all the beneficiaries specifically provided for failed. The lower 
court, in its opinion, which was affirmed per curiam above, 
states: “It will be noted that we do not undertake to say 
whether the interest of each beneficiary under the terms of the 
policy is a vested interest or whether one takes from the other 
by right of survivorship on account of the gift being to the whole 


of them as a class. * * * The case stated * * * only 
submits to us whether the guardian or the estate of the decedent 
is entitled to the one-quarter spoken of. * * * Weare of the 


opinion that it does not belong to the estate, and we therefore 
give it to the guardian. This is a short cut to where it would ul- 
timately go, * * * instead of going into the question of vested 
interests and the right of survivorship, which the other course 
would involve. On that point we do not attempt to pass, and 
these observations are made so that it may clearly appear that 
we have not.” 

Thus it will be seen that the proper construction to be placed 
upon this insurance clause, under the facts of the present case, 
is an Open question in Pennsylvania. The standard text-books 
on the subject of insurance discuss the two lines of cases, but 
give little aid to the solution. 

It is undoubtedly true that under the ordinary policy of life 
insurance, in which there is no reservation of a right to modify 
the interest of or change the beneficiary, that the latter has a 
vested interest in the policy, which, upon the decease of the 
beneficiary prior to that of the assured, will go to the personal 
representatives of the beneficiary: Anderson’s Estate, 85 Pa., 
202; Barner vs. Lyter, 31 Pa. Superior Ct., 435; Deginther’s 
Appeal, 83 Pa., 337. In this latter case a married woman took 
out a policy of insurance upon the life of her husband, which was 
made payable to her, her executors, administrators or assigns, 
and died intestate during the lifetime of the husband, leaving two 
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children. After the husband’s death, upon the distribution of the 
proceeds of the policy, it was held that the insurance became a 
part of the estate of the wife. Mr. Justice Sharswood, in deliv- 
ering the opinion, states: ‘The policy of insurance is not within 
the provisions of the Act of April 9, 1850, entitled ‘An act to in- 
corporate the American Life & Health Company’ (P. L., 429), 
the corporation by which the policy was granted. By the 14th 
section of that act it is enacted that ‘It shall be lawful for any 
married woman * * * to cause to be insured for her sole use 
the life of her husband; and in case of her surviving her hus- 
band, the * * * insurance * * * shall be payable to and 
for her own use, free from the claims of the representatives of 
her husband or of any of his creditors’; and by section 15, ‘In 
case of the death of the wife before the decease of her husband, 
the amount of the insurance may be made payable after death, to 
her children, for their use, and to their guardian if under age’. 
3y the policy out of which this controversy has arisen, the com- 
pany did promise to pay * * * to Christianna Haas, wife of 
John Haas (whose life was insured), her executors, adminis- 
trators and assigns, * * * after the death of John Haas. 
The 14th section does not apply, for the policy is not for the sole 
use of Christianna Haas, and she did not survive her husband; 
and the 15th section is equally inapplicable, for the policy was 
not made payable after death to her children for their use, and 
to their guardian if under age. It was payable to her, if she sur- 
vived her husband, but if she were dead when it became payable 
at his death, then to her executors, administrators and assigns. 
It has accordingly been paid to her administrator, and he holds 
in trust for distribution among the persons entitled under the 
laws of this Commonwealth to her estate, she having died in- 
testate.”” This case is important, in that it puts a construction 
upon and gives force to the words “executors, administrators 
and assigns”, as they appear in the clause in the present policy. 
Another case which dwells upon the significance of the words 
“executors and administrators” in such a clause is that of Ful- 
ler vs. Linzee (135 Mass., 468), wherein it is said as to the policy: 
“The promise is to the said assured and to pay to her or her as- 
signs”, omitting the words executors and administrators, obvi- 
ously intending to follow the statute and provide for the pay- 
ment to the wife only in case she survived her husband. It is 
apparent by the opinion in this Massachusetts case that if the 
words “executors and administrators” had been present they 





1907.] Braddock vs. Manhattan Life Ins. Co. 381 


might have had a controlling effect upon the interpretation of 
the clause. ‘ 

This brings us to the construction to be placed upon the clause 
in the present policy under the facts in the case at bar, where the 
only child predeceased his mother, the assured, who subse- 
quently predeceased her husband, the insured. In this connec- 
tion we are of the opinion that the provisions of the policy must 
be construed under the rules usually applied in the interpreta- 
tion of contracts and that the technical rules governing estates 
created by testamentary devises are not to be applied, and, fur- 
ther, that in ‘construing the instrument, if possible, a construc- 
tion must be adopted that every part will be in harmony there- 
with. 

The main object of an attempt to interpret or construe an 
instrument is to ascertain and determine the meaning of the 
language incorporated therein, and thus to determine the inten- 
tion of the parties. This intention must be ascertained by a con- 
sideration of the whole instrument, rather than of a part alone, 
and an attempt should always be made to give effect not only to 
every clause and every part of a clause, but to every word, so 
far as possible. A construction should be avoided, if at all pos- 
sible, which will render words used frivolous and ineffectual, it 
being presumed that all words used are intended to have opéra- 
tion and effect, and, as far as possible, the words used are to be 
given their plain, ordinary and popular meaning. Words not 
plainly inserted by accident or mistake are never to be thrown 
out and discarded when there is a plain and natural construction 
which can be given to them, not manifestly destructive to the 
general intent of the part of the instrument in which they occur. 
In the policy here for consideration the wife is described as the 
applicant and the husband appears simply as the person whose 
life is to be insured. The policy refers to the declarations made 
by Eliza R. Leeds in the application, and the obligation to pay 
the premiums is placed squarely upon her in every part of the 
policy, which provides that in case the said Eliza R. Leeds shall 
not pay the premiums that the policy shall cease. The claim for 
the ultimate payment of the insurance money is always referred to 
as the just claim of the assured, who is indicated throughout the 
policy to be Eliza R. Leeds, the company therein covenanting 
by and with the said assured, her executors, administrators and 
assigns, to pay the amount of said insurance to the said assured, 
her executors, administrators and assigns, for her sole use, with 
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the proviso that in case of her death before the decease of the 
insured, the amount is to be paid #o her children for their use. 
As is said in the ease of Millard vs. Brayton (177 Mass., 533), 
under a policy not so strong in this respect as the present one: 
“The only proper conclusion is that the promise is made to the 
one * * * who is acknowledged by the promisor to be the 
person who pays for it, and who receives and accepts it upon 
the conditions upon which it is made. * * * It appears, there- 
fore, * * * that the contract was in law between the company 
and the wife.” 

In our view, the policy must be construed as a contract pri- 
marily between the insurance company and Eliza R. Leeds, 
whereby she caused to be created certain property primarily for 
her own benefit. The first part of the covenant to pay clearly 
creates an absolute right to the money in Eliza R. Leeds, the 
assured, for the defendant company not only enters into its cove- 
nant with her but with her executors, administrators and as- 
signs, and agrees to pay to her, her executors, administrators 
and assigns, for her sole use. We cannot adopt the idea that 
these words were intended to have a purely restricted meaning, 
to the effect that in case the assured survived the insured but 
died before the money was paid, that such money would be col- 
lectible by her executors, administrators or assigns, for the in- 
sertion of such words would not have been at all necessary to 
effect that purpose, and their use for such a purpose would have 
been idle and frivolous; further, it is to be particularly noted 
that here these words are not only used after the name of the 
assured in the promise to pay, but, as before noted, the very 
covenant of the insurance company with the assured is stated as 
being not only with her but with her “executors, administrators 
and assigns”, words apt and proper, and usually employed to in- 
dicate an absolute estate in personal property. In the present 
instrument the words are used to create an absolute right or es- 
tate in Eliza R. Leeds to the insurance money in question, and 
this absolute estate is then made subject to be diminished in 
quantity by that paragraph of the clause which provides, “and 
in case of the death of the said Eliza R. Leeds before the decease 
of the said Enoch Leeds, the amount of said insurance shall be 
payable to her children for their use, or to their guardian if un- 
der age”. Now, even though we grant that this latter paragraph 
would give a vested right in the insurance money to such of the 
children as might have been in being at the time of, and subse- 
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quent to, the issuance of the policy, still the real question to be 
determined is not only what was the quality of the right of such 
children, but what was the quantity of it; in other words, how 
far was the absolute right or estate of Eliza R. Leeds diminished 
by the right given to the children? The word “children” does 
not, ordinarily and properly speaking, comprehend grandchil- 
dren or issue generally. It can be construed in an extended 
sense only where there is an absolute necessity so to do in order 
to make the words used at all operative, or where the whole 
document clearly shows that the word was not used according 
to its proper and actual meaning but in an extended sense: 
Steinmetz’s Estate, 194 Pa., 611. Where, in several of the Penn- 
sylvania cases reviewed in this opinion, the interest of the chil- 
dren is referred to as vesting in them upon the issuance of the 
policy, this does not mean any more than that the right given 
to the children is such a right as will be protected so long as 
there is a possibility of it eventually inuring to their benefit; 
but this right, although in this sense vested, is always liable to 
open and let in other children, and likewise liable to be defeated 
by the death of the children in the lifetime of the wife, or by the 
death of the insured before the decease of the wife. 

It is a general rule that where an absolute property right is 
once granted it will not be held to be cut down, restricted or 
nullified by words that follow in the same grant or by a subse- 
quent clause in the same instrument, except to such an extent as 
is made absolutely necessary by the words used. Here the grant 
or promise to pay the children is a part of and must be viewed in 
connection with the general and absolute grant or covenant to 
pay the insurance money to Eliza R. Leeds, her executors, ad- 
ministrators and assigns, and the plain meaning of the word 
“children” should not be extended by the application of any 
rules as to the inheritable quality of vested rights, so as to de- 
stroy the estate of the mother, now deceased, for the benefit of 
the estate of the child, now deceased, when such a construction 
of the clause is not essential to a logical or sensible interpreta- 
tion thereof, and when its only effect would be to cut down the 
general and absolute grant to the mother, the real promisee in 
the policy, to an extent not required by the plain and ordinary 
meaning of the words employed. 

The covenant to pay is made with the assured, Eliza R. Leeds, 
her executors, administrators and assigns, and the provision that 
in case of her death before that of the insured the payment shall be 
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to her children, is stated to be “for their use, or to their guardian 
if under age’, and nothing is said as to the “executors, adminis- 
trators or assigns” of the children. The other words employed 
clearly indicate that the word “children” is used in its ordinary 
sense, and therefore if, at the time of the death of the insured, 
there should not be any of the class named; to wit, “children”, 
the only child having predeceased the wife, the absolute estate 
in Eliza R. Leeds would stand without restriction, and the in- 
surance money would be payable to her, or to her “executors, 
administrators or assigns’, as the case might be. In other words, 
the clause must be read as an absolute grant or promise to pay 
to Eliza R. Leeds, her executors, administrators and assigns, 
with a provision to the effect that if she die before the insured, 
leaving a child or children then living, that the insurance shall 
be paid to such living child or children rather than to her execu- 
tors, administrators or assigns. We think that this reading of 
the clause is not only in accordance with the plain meaning of 
the words used, under the proper rules of construction, but that 
it is strictly in accordance with the view indicated as the proper 
one to be taken in the interpretation of the clause by the Penn- 
sylvania cases which we have reviewed. This being our opinion, 
the plaintiff in the present case has not any standing in a suit 
against the defendant company to recover on the policy in ques- 
tion, and therefore it becomes unnecessary to discuss the ques- 
tion of the insurable interest of William W. Braddock, a stepson, 
in the life of the insured. 

The rule for judgment for want of a sufficient affidavit of de- 
fense is discharged. 
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SUPREME COURT OF CALIFORNIA. 


FIREMAN’S FUND INS. CO. ET AL. 
vs. 
PALATINE INS. CO. ET AL.* 


The policies covered printing presses, stereotype machinery and other 
fixed and movable machinery, implements, tools and fixtures. 


Held, That under the contribution clause such policies should contribute 
with policies on a printing plant insuring five typesetting machines, 
with their fixtures and appurtenances. 


Held, That under the contribution contract each set of policies were 
independent contracts on which only their pro rata of liability could 
be recovered, and where more than its proportionate liability was 
paid by one insurer, did not affect the liability of the other insurers. 
nor entitle it to recover back from them the excess. 


Where, however, in such case, an adjuster representing all parties agreed 
with insured as to amount of loss and incorrectly made the appor- 
tionment from a mistaken view as to the property covered, a new 
agreement was made under which the parties were bound to pay 
the insured the amounts proportioned, and any excess paid could be 
recovered back by the companies erroneously assessed for it from 
the others. 


Department 1. Appeal from Superior Court, City and County 
of San Francisco. Action by the Fireman’s Fund Insurance 
Company and another against the Palatine Insurance Company 
and others. From a judgment in favor of defendants, plaintiffs 
appeal. 


GoopFELLOW & EELLS, for Appellants. 
VAN NEss & REDMAN, for Respondents. 


ANGELLOTTI, J. 

This is an appeal from a judgment for defendants entered upon 
the sustaining of a general demurrer to plaintiffs’ complaint, and 
the refusal of plaintiffs to amend. 

This action was one brought by two insurance companies 
against six other insurance companies, all of which companies, 
both plaintiffs and defendants, had insured by their several poli- 
cies certain property of the Standard Publishing Company, also 
a defendant, against loss by fire. The policies issued by plain- 
tiffs in terms covered 


Five typesetting machines, with fixtures and appurtenances 


* Decision rendered, Jan. 10, 1907. 
VOL. XXXVI.—25. 
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thereunto belonging, contained in the said building of the said 
insured, 


And the policies issued by defendant companies in terms covered 


2? 


Printing presses, stereotyping machinery and other fixed and 
movable machinery, implements, tools, furniture and fixtures 
contained in the building of the said insured. 

The policies of plaintiffs were each for $2,500, and the policies 
of the defendant companies were each for smaller amounts. 
Each policy contained a provision to the effect that the insuring 
company should not be liable under its policy for a greater pro- 
portion of any loss than the amount thereby insured should bear 
to the whole insurance covering said property. The property 
having been “damaged or destroyed” by fire, plaintiff and de- 
fendant companies “jointly authorized an adjuster of losses to 
act as their agent in adjusting and settling the loss with the de- 
fendant Standard Publishing Company”. This adjuster, on be- 
half of the insurers, agreed with the insured that the total loss 
was $4,373.68, and that the loss on the typesetting machines was 
$2,859, and the loss on the other property $1,514.68. Upon the 
supposition and theory, induced “by inadvertence and mistake”, 
that the policies of defendant companies did not by their terms 
cover the typesetting machines, said adjuster agreed with the 
insured, on behalf of ali the companies, that plaintiffs would pay 
the whole !oss thereon; viz., $2,859, and the defendant companies 
would pay, each in proportion to the amount of its policy, the 
loss on the other property; viz., $1,514.68. Upon the same sup- 
position and theory, proofs of loss against all the companies were 
thereupon prepared by the adjuster, and executed and presented 
by the insured in accord with the terms of said agreement. The 
defendant companies forthwith paid the amounts stated in said 
proofs of loss and claimed from them, and received from the in- 
sured releases in full of all liability in respect of said loss. The 
typesetting machines were machinery contained in the building 
of insured, and it is claimed that they were covered by the de- 
scription of property insured contained in the policies of the de- 
fendant companies, and that such companies were liable to the 
insured for a proportionate part of the loss thereon. Neither 
plaintiffs nor insured knew of the mistake of the adjuster at the 
time of the payment by and release of defendants, nor until a 
long time thereafter. Upon discovery of the facts, plaintiffs de- 
manded of defendants that the adjustment be reformed, and that 
they contribute to the payment of the loss upon the typesetting 
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machines, which they refused to do. It is alleged that thereafter 
“the plaintiffs were compelled to and did pay the said insured”, 
the whole of the loss on said typesetting machines, $2,859, each 
paying one-half, and the defendants have not contributed or paid 
plaintiffs any portion thereof. 

This is the case made by the complaint. Upon these facts, 
plaintiffs asked that the adjustment be set aside and reformed, 
that an accounting be had between plaintiffs and defendants in 
respect to the amount of said loss and the moneys paid and which 
should be paid bv the several plaintiffs and defendants, re- 
spectively, and that defendant companies be required to pay 
plaintiffs such proportion of the loss on the typesetting machines 
as was due the insured from them under the terms of their re- 
spective policies." We think there can be no doubt, under the 
allegations of the complaint, that the policies of the defendant 
companies, by their terms, covered the typesetting machines. 
There can be no question as to the fact that if plaintiffs’ policies 
had not been issued at all, the broad terms ‘of defendants’ poli- 
cies would necessarily have included not only the property 
specifically mentioned, but also all other fixed and movable ma- 
chinery contained in the building of insured, for it is so expressly 
declared thereby. The language could not have been more in- 
clusive. The mere fact that plaintiffs’ policies were limited in 
terms to a portion of the property not specifically mentioned in 
defendants’ policies, and only included in the general designation 
of machinery, does not authorize us to exclude from defendants’ 
policies property coming clearly within their provisions. There 
was no connection between the contracts of plaintiffs and de- 
fendants. Each of the companies had a separate, independent 
contract with the insured, which must be separately construed. © 
Defendants’ contracts were clear and free from ambiguity so far 
as the descriptions of property insured were concerned, and must 
be read according to their terms, regardless of the manner of de- 
scription used in other contracts to which defendants were not 
parties. 

Defendants’ policies, therefore, covered not only the property 
other than typesetting machines, but also, concurrently with 
those of plaintiffs, covered such machines. Under the pro rata 
clause contained in all the policies, each of the insurers, plaintiffs 
and defendants, was originally liable to the insured for such pro- 
portion of the loss on such machines as the amount of the insur- 
ance thereon bore to the whole of the insurance covering the 
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same. Plaintiffs have, therefore, in paying to insured the whole 
amount of the loss on the typesetting machines, paid not only 
the amounts for which they were liable under their policies, but 
also the amounts for which defendants were liable under their 
policies. If this were all, whatever might be said as to moral 
reasons in favor of the reimbursement of plaintiffs by defendants, 
plaintiffs would have no legal cause of action against defendants. 
It is well settled that there is no right of contribution among in- 
surers whose policies contain such a clause. Each of the con- 
tracts of insurance is entirely separate and independent of all the 
others. Each insurer is liable directly to the insured for its pro- 
portion of the loss, and the insured can recover from any insurer 
only such proportion of the loss as it is liable for under the terms 
of its policy. The payment by one of such insurers of a larger 
amount than it is bound to pay in no way affects the liability of 
the other insurers for their proportion of the loss, and gives the 
party so paying no right to recover the excess so paid from the 
other insurers. See 4 Cooley’s Briefs on Laws of Ins., 3099, 
3108, 3862; Hanover Fire Ins. Co. vs. Brown, 77 Md., 64; Good 
vs. Buckeye, etc., Co. (Ohio), 2 N. E., 420. 

We are of the opinion, however, that the contract made by the 
insurers for the payment of the loss materially changed the situa- 
tion. The insurers came together for the purpose, both of deter- 
mining the amount of loss, and apportioning the same among 
themselves as their policies might require. It was immaterial 
whether they did this each by its own agent, or by a common 
agent jointly authorized to act for all. Having determined the 
total amount of loss satisfactorily to the insured and to them- 
selves, they jointly agreed with the insured as to the respective 
amounts each insurer should pay. It was entirely immaterial to 
the insured in what proportion the various insurers paid, as long 
as the aggregate amount paid equaled the total loss. The in- 
sured was at liberty to accept whatever apportionment of lia- 
bility the insurers jointly proposed, regardless of its own views 
as to whether thereunder each company was paying its proper 
proportion. If the insured was satisfied with the apportionment 
made, that was a matter which only concerned the insurers 
among themselves, and it is immaterial whether or not the in- 
sured believed each company was paying its proper proportion. 
Any mistaken theory of the insured in that behalf would not af- 
fect the validity of the settlement as to it, so long as it was satis- 
fied therewith. It had the right to accept the joint proposition of 
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the insurers as to the amount each should pay, and when it ac- 
cepted it, the adjustment and apportionment of liability consti- 
tuted as to it a new agreement, upon which it was entitled to rely, 
and upon which a separate action might have been maintained 
against each insurer for the amount it had promised to pay there- 
under. See Stockton, etc., Works vs. Glens Falls Ins. Co., 98 
Cal., 557,°569. In view of the allegations of the complaint, we 
can conceive of no defense that could have been successfully 
made by plaintiffs here to an action by the insured against them, 
based on such agreement jointly made by all the insurers, and 
relying upon which the insured had made his demands against the 
various insurers, and had released the defendants upon payment 
by them of the amounts agreed upon as to them. Solely by rea- 
son of that agreement (which as to apportionment was one 
among the insurers, as well as one with the insured), plaintiffs 
were compelled to pay to insured amounts for which they were 
not liable under their policies, and for which defendants were lia- 
ble. This burden was imposed upon them by the agreement to 
which all the insurers were parties, and, according to the allega- 
tions of the complaint, was entirely the result of inadvertence 
and mistake on the part of all the insurers. It was the intention 
of all the insurers to apportion the liability among themselves 
in accord with the terms of the respective policies, and it was 
inadvertently and mistakenly supposed and assumed by all the 
insurers, in the person of their common agent, that defendants* 
policies did not cover the typesetting machines, and for that, 
reason alone the whole loss thereon was apportioned to plain- 
tiffs. Solely in consequence of this mutual mistake on the part 
of the insurers, plaintiffs were compelled to pay the insured 
moneys for which they were not liable under their policies and 
for which defendants were liable. We know of no good reason 
why relief may not be obtained against the defendants from the 
results of such a mistake, entirely independent of any doctrine 
of assignment, contribution or equitable subrogation, and none, 
in our opinion, is given in the brief of learned counsel for defend- 
ants. As said by their counsel, plaintiffs, according to their com- 
plaint, have a standing in equity as original parties to a contract 
entered into under mutual mistake of all the parties, to be re- 
lieved from the unjust and inequitable burden to which they have 
been subjected through such mistake, and to be restored, so far 
as they can be without injury to innocent persons, to the position 
they would have occupied had it not been for such mistake. 
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We are of the opinion that the complaint sufficiently states a 
cause of action as against a general demurrer. 

The judgment is reversed. 

We concur: Shaw, J.; Sloss, J. 


SUPREME COURT OF NEBRASKA. 


FARMERS’ & MERCHANTS’ INS. CO. 





v8. 


BODGE.* 


A stipulation in a contract for tornado, cyclone and windstorm insurance, 
that the policy shall be void in case the buildings insured become va- 
cant, is material to the hazard, and will be enforced. 


The cancellation of a policy of insurance after loss and notice of facts, 
occurring before loss, constituting a forfeiture, coupled with the re- 
turn of unearned premium from date of forfeiture, does not constitute 
a waiver of the forfeiture. 


On rehearing. 


Jackson, C. 

A former opinion in this case is reported in 106 N. W., 1004. 
Our conclusion was there put upon the ground that the insur- 
ance company had waived a forfeiture of the policy by an at- 
tempted cancellation after notice of loss and retaining the pre- 
mium up to and including the time of loss. A rehearing has been 
allowed, and we find, from further consideration, that, owing to 
a mistaken method of calculating the unearned premium, we 
were in error in holding that the insurance company retained the 
premium to cover the period of the loss. The case must‘there- 
fore stand upon the other questions presented on behalf of the 
plaintiff in error. 

It appears that, after notice of loss, the company sent a repre- 
sentative to make an investigation, and, after receiving his re- 
port, wrote the assured the following letter :— 


Lincoln, Neb., April 19, 1904. 
Sarah R. Bodge, Kearney, Neb—Dear Madam: We re- 
ceived a note from S. S. St. John of a claim purporting to have 


% Decision rendered, Feb. 8, 1907. Syllabus by the Court. 
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been made by you on property covered by policy 101,634, hav- 
ing been alleged to have been occasioned by wind. We sent a 
representative of this company to investigate the matter, and 
upon arriving he found the place vacated, no one living in the 
house, barn or on the premises, and from inquiry from the 
neighbors he learned that no one had been living there since 
last February. You are aware that such vacancy is in direct 
violation of the conditions of your policy, and no company 
without special permission ever intends to cover such a risk. 
In addition, our representative ascertained that the property 
was in poor condition and in most places uninsurable. Re- 
pairs had long been needed, but nothing seems to have been 
attended to. We are inclosing you a draft for $6.35, which is 
the unearned part of the premium on your policies $3.10 and 
$3.25 and desire to cancel same immediately. Upon receipt of 
this, kindly forward the policy, and oblige, 
Yours truly, L. P. Funkhouser, Secretary. 
Cancellation of policies 101,634—$3.10, 
99,630—$3.25. 


It is insisted on behalf of the defendant in error, that his letter 
amounts to a waiver of the forfeiture provisions of the policy, 
and we are cited to the case of Home Fire Ins. Co. vs. Kuhlman 
(58 Neb., 488) in support of this contention. Some of the lan- 
guage employed in the opinion would seem to sustain the posi- 
tion of the defendant in error; but a careful reading of the en- 
tire opinion has convinced us that the decision was grounded 
upon the fact that the insurance company in that case, after no- 
tice of loss, undertook to cancel the policy, and in so doing re- 
tained the premium up to a time after the loss occurred—a state 
of facts altogether different from those here presented. 

The contract involved covers loss by cyclones, tornadoes and 
windstorms. The policy is written on what is termed a combina- 
tion form that might be used either for fire and lightning, or 
cyclone, tornado and windstorm insurance, or for all. The stipu- 
lations of the policy, in so far as they are important to the de- 
termination of the case, are as follows :— 


And it is agreed that if the assured shall have, or hereafter 
accept, any other insurance on the above-mentioned property, 
whether valid or not; or if the above-mentioned buildings be 
or become vacant or unoccupied, or be used for any other pur- 
pose than that mentioned in said application, without consent 
indorsed hereon; or if the property be or shall hereafter be- 
come mortgaged or incumbered; or if the same be or here- 
after become involved in litigation; or upon the commence- 
ment of foreclosure proceedings; or in case any change shall 
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take place in the title, possession or interest of the assured in 
the above-mentioned property; or if this policy shall be as- 
signed; or if the risk be increased in any manner, except by 
the erection of additions and repairs to dwelling and of ordi- 
nary outbuildings, without consent indorsed hereon—then, in 
each and every one of the above cases, this policy shall be null 
and void. Nor will this company be liable for any cyclone, 
tornado or windstorm loss or damage on buildings in course 
of erection except fully inclosed, nor for buildings or their 
contents, except said buildings rest on good and substantial 
foundations, securely inclosed so as not to admit of an un- 
necessary current of wind circulating through or under them; 
nor for buildings or their contents, covered in whole or in part, 
with hay, straw, thatched or board roof; nor for the blowing 
down of defective chimneys, loose clapboards, shingles or win- 
dow blinds. 


it will be observed that some of these provisions are general, 
and others limited, in their application; and it is argued on be- 
half of the defendant in error, that only such provisions as are 
limited to cyclone, tornado and windstorm insurance apply to 
that class of insurance. We cannot, however, so construe the 
contract. It is plain that the special provisions quoted as appli- 
cable to tornado, cyclone and windstorm insurance were in- 
tended as additional conditions to those that are general in terms. 
We do not wish to be understood as saying that a disregard of 
any one of the general provisions would work a forfeiture of 
windstorm or cyclone insurance, but we should give effect to 
those stipulations which are material to the risk. 

At the time the policy in suit was issued, the buildings cov- 
ered by the insurance were occupied by a tenant. They later be- 
came vacant, and were vacant at the time of the loss. The ques- 
tion as to whether the vacancy of the buildings increased the 
hazard is the vital question in the case, and we think it did. In 
Sexton vs. Hawkeye Ins. Co. (69 Iowa, 99), and Republic Mutual 
Fire Ins. Co. vs. Johnson (Kan., 76 Pac., 419) the identical ques- 
tion was involved, and in each case it was held that the stipula- 
tion against vacancy was material. They are both well reasoned 
cases, and we are satisfied that the conclusion reached is correct. 

The plaintiff had judgment, from which the insurance com- 
pany prosecuted error. Giving effect to the stipulation against 
vacancy contained in the contract, the judgment was erroneous, 
and we recommend that our former opinion be vacated, the judg- 
ment of the District Court reversed, and the cause remanded. 

Duffie, C., concurs. 
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PER CURIAM. 
For the reasons stated in the foregoing opinion, the former 
judgment in this case is vacated, the judgment of the District 
Court reversed, and the cause remanded. 


COURT OF APPEALS OF KENTUCKY. 


WOODMEN OF THE WORLD 

v8. 
WALTERS.” 

Where, as the result of a quarrel between insured and another man, they 
began firing at each other, and both were killed, if the other party 
was the aggressor, firing the first shot, and insured fired in order to 
save his life, it was not a death in violation or attempted violation of 


the laws of the state or of the United States within the meaning of 
the policy. 


Appeal from Circuit Court, Fulton County. Action by Maude 
Walters against the Woodmen of the World. From a judgment 
for plaintiff, defendant appeals. 


HERSCHEL T. SmitH and BROME & BuRNETT, for Appellant. 
LEE & HEsTER, for Appellee. 


CARROLL, C. 

Joel Q. Walters, the husband of appellee, was a member of 
appellant, the Woodmen of the World, a life insurance company, 
and under the terms of his membership was entitled at the time 
of his death to $750. In the certificate issued to him, it was pro- 
vided that: “If the member holding this certificate shall be con- 
victed of a felony, or shall be expelled from the order, or become 
so far intemperate, or use opiates, cocaine, chloral, or other nar- 
cotic poisons to such an extent as to impair his health, or to 
produce delirium tremens, or should die in consequence of a 
duel or in consequence of the violation or attempted violation of 
the laws of the state, or of the United States, this certificate shall 
be null and void and of no effect, and all moneys which shall 
have been paid, and all rights and benefits which have accrued 
on account of this certificate shall be absolutely forfeited without 
~® Decision rendered, Feb.21,1907... 22 2 
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notice or service.” In an action by appellee, the beneficiary in 
the certificate of membership issued to Walters by appellant, it 
interposed as a defense the plea that Walters died “in conse- 
quence of a duel, or in consequence of the violation, or attempted 
violation, of the laws of the state’, and on these grounds sought 
to avoid the payment of the amount due on the certificate. A 
trial was had before a jury, resulting in a verdict and judgment 
in favor of appellee for the full amount claimed, to reverse which 
this appeal is prosecuted. 

The death of Walters occurred as the result of a quarrel, in 
which he engaged with his brother-in-law, J. W. Spinks, who 
was killed by Walters. This awful tragedy took place in the 
house in which Walters and Spinks and their families were living 
at the time, and the only evewitnesses competent to testify were 
their wives and a colored servant girl. The evidence as to who 
commenced the difficulty and fired the first shot is somewhat 
conflicting. The substance of the facts detailed by the witnesses 
are as follows: Walters had been absent from home for a few 
days, and, upon his return, went into the room occupied by 
Spinks and his family, where his wife was. The wife of Spinks 
was sick in bed at the time, and his little baby was in the room in 
a dying condition. Walters only remained a few moments, mak- 
ing some inquiry about the condition of the baby and the wife of 
Spinks, and then he and his wife went into the dining room. In 
a short while Walters and his wife came back to Spinks’s room; 
Walters carrying his baby in his arms. A few words—not of 
serious import—passed between Spinks and Walters, and imme- 
diately the shooting commenced, and in a few moments both of 
the men were lying dead in the hall adjacent to the room. On 
the evening of the tragedy, and shortly before it occurred, Spinks 
took his pistol out of the drawer in which it was kept, went out 
of the room, and snapped it several times. The evidence leaves 
the impression that Spinks was the aggressor, and started toward 
Walters, firing the first shot before Walters returned the fire. 
If Walters was the aggressor, or commenced the difficulty, his 
death would have been due to a violation of the laws of the state, 
and consequently appellant would not be liable on the certificate 
issued to him; and so, if Walters’s death was the result of a duel 
or mutual combat engaged in between himself and Spinks. On 
the contrary, if Spinks was the aggressor, and first attacked 
Walters, Walters had the right to defend and protect himself 
from the assault, using such means as were necessary, or reason- 
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ably appeared to him to have been necessary, for that purpose, 
and his conduct would not be a violation of the conditions in the 
certificate. There is not sufficient evidence to support the theory 
that Walters’s death was the result of a duel, or a voluntary com- 
bat engaged in between him and Spinks. The real, in fact only, 
question in the case is: Was Walters, at the time he was killed, 
acting in his self-defense, or was he the aggressor or in fault in 
the difficulty that ended in his death? 

This being the issue in the case, the trial judge instructed the 
jury as follows :— 

“The court instructs the jury to find for plaintiff the sum of 
$750, unless you believe from the evidence that the death of Joel 
©. Walters was the result of a duel entered into between himself 
and J. W. Spinks, and that said Walters voluntarily entered into 
and engaged in said duel with said Spinks, or unless you believe 
from the evidence that the proximate cause of the death of said 
Walters was in consequence of the violation or attempted viola- 
tion, of the laws of this commonwealth, in taking or attempting 
to take the life of J. W. Spinks, or of inflicting great bodily harm 
upon him, or of provoking said Spinks to attack him by hostile 
words or demonstrations. Then, and in any of such events, the 
law is for the defendant, and you could so find.” 

“The court instructs the jury that if, at the time Walters and 
Spinks engaged in the combat which resulted in shooting each 
other, the decedent, Walters, was in danger of losing his life, or 
of suffering great bodily harm at the hands of Spinks, or he had 
reasonable grounds for believing, and did in good faith believe, 
that his life was in danger, or in danger of suffering great bodily 
harm at the hands of Spinks, and that said Walters used no more 
force than was necessary, or seemed to him to be necessary, in 
the use of a reasonable discretion, to rid himself of the danger 
to him, which was real, or to him appeared to be real, or reason- 
ably apparent, then the law is for the plaintiff, and you will so 
find, although you may believe that the death of Joel Q. Walters 
was the result of his attempt to kill Spinks, unless you should 
further find from the evidence that the decedent, Walters, began 
the difficulty which led up to the shooting, and was the active, 
proximate cause of the attack upon himself by Spinks, in which 
latter event the law is for the defendant, and you should so find, 
although you may believe that at the time Walters shot Spinks 
he acted in self-defense, as laid down in the first part of this in- 
struction.” 
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These instructions in some of the language used are inaccu- 
rate; but, upon the whole, they presented fairly to the jury the 
issue between the parties. The rule is too well established to 
need citation of authority that this court will not interfere with 
the verdict of a properly instructed jury, unless it is flagrantly 
against the evidence, and it cannot be said that the verdict re- 
turned is unsupported by evidence. It is true that the testimony 
is meager and unsatisfactory; but the weight of it tends to sup- 
port the theory that Spinks, and not Walters, was the aggressor, 
and that, although Walters killed Spinks, he believed that Spinks 
was then about to take his life, or inflict upon him great bodily 
harm. ' 

It is not a violation or attempted violation of the laws of the 
state for a man in defense of his own person to take the life of 
another, and the person who thus slays his adversary will be ex- 
cused, if he believed, or had reasonable grounds to believe, that 
the danger to himself was real, or in the exercise of a reasonable 
judgment appeared to him to have been real, whether it was or 
not. It is not true, as a matter of law, that it is a violation of 
the laws of this commonwealth to take the life, or attempt to take 
the life, of any human being, as cases unfortunately arise in 
which it becomes necessary to take human life in defense of 
one’s own person. The provision in the certificate is a reason- 
able and proper one, and it should be fairly interpreted, as it ac- 
complishes the double purpose of protecting the company and 
exercising a restraining influence upon the members, who know 
that if they engage in violations of the law they will forfeit their 
rights to insurance under the policy or certificate. 

Under the facts of this case as exhibited by the record, and in 
the face of the verdict returned by the jury, we do not feel war- 
ranted in holding that either a peremptory instruction should 
have been given on behalf of appellant, or that there is in the 
record any error prejudicial to its substantial rights. 

Wherefore the judgment of the lower court is affirmed. 
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SUPREME COURT OF IOWA. 


PARSONS & ARBAUGH ET AL. 
v8. 
NORTHWESTERN NAT. INS. CO.* 
The statute required that the policy shou!d contain an equitable provi- 
sion for cancellation at the request of the insured, and for the return 
of premium in such case in excess of short rates. The policy pro- 


vided for such cancellation and, if canceled, that the excess premium 
should be returned on the surrender of the policy. 


Held, That the return of premium was not a condition precedent to can- 
cellation by the insured, and the policy terminated on its surrender 
though the premium was not returned until after the loss. 


Appeal from District Court, Van Buren County. 

The defendant issued its policy of insurarice to the plaintiff for 
a term of one year commencing December I, 1904, covering a 
stock of merchandise. The entire premium was paid. On Janu- 
ary 31, 1905, plaintiff “delivered and surrendered up” the policy 
to the agent who took the application with the request and de- 
mand that it be canceled and the balance of the unearned pre- 
mium returned to plaintiff. On the same day the agent mailed 
the policy to the company accompanied with a letter requesting 
that the policy be canceled and the portion of the premium due 
plaintiff be returned. The policy was received by the company 
the following day and immediately indorsed “canceled” and filed 
with canceled policies. The vice-president then caused a letter 
to be written to the agent saying the policy had been canceled, 
that the return premium would be $21, less his commission, and 
requesting him to pay plaintiff and retain the same from his next 
remittance to the company. The property was destroyed by fire 
February 6, 1905, and some days later the company tendered to 
plaintiff the unearned premium which was refused. Appropri- 
ate proofs of loss were served. Upon the foregoing facts being 
stipulated, and the extent of the loss proven, judgment was en- 
tered as prayed. The defendant appeals. 


Carr, HEWITT, PARKER & WRIGHT and WHERRY, WALKER 
& McBetu, for Appellant. 
W. S. ALLEN and MITCHELL & HUNTER, for Appellees. 


* Decision rendered, March 6, 1907. 
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LADD, J. 

The policy of insurance was surrendered to the company for 
cancellation by the insured several days before the fire and by it 
accepted for that purpose, but the unearned premium had not 
been returned. The insured had done all he could to effect the 
cancellation of the policy prior to the loss and so had the com- 
pany, save that the unearned premium had not been actually 
paid to the insured. Though the assent of two is required to 
make a contract, one can terminate it. To facilitate doing so 
is the object of provisions concerning cancellation contained in 
insurance policies for these are not needed where parties can 
mutually agree. The policy in suit contained the following para- 
graph :— 

This policy shall be canceled at any time at the request of 
the insured; or by the company by giving five days’ notice of 
such cancellation. If this policy shall be canceled as herein- 
before provided, or become void or cease, the premium hav- 
ing been actually paid, the unearned portion will be returned 
on the surrender of this policy or at the last renewal, this com- 
pany retaining the customary short rate; except that when 
this policy is canceled by this company by giving the notice 
it shall return the pro rata premium. 

The insured having so requested, cancellation necessarily fol- 
lowed. He could do no more save surrender the policy. Hav- 
ing done so, the contract was canceled—was at an end. Surely 
the company may not, by delay in remitting the unearned pre- 
mium, continue the policy in force against the demand of the in- 
sured. If so, is the amount to be returned to be computed from . 
the day of the request or that when remittance is made? If he 
procures other insurance shall it be invalidated because the 
policy surrendered has been continued in effect by the company’s 
neglect to remit? The language of the paragraph quoted plainly 
indicates that the unearned premium is to be returned as a con- 
sequence of cancellation and not as a condition precedent. “Ti 
this policy shall be canceled as hereinbefore provided”—that is, 
“at the request of the assured”’—* * * the unearned pre- 
mium will be returned on the surrender of this policy.” The 
request is all that is essential to a cancellation, but the policy 
must be surrendered to secure the return of the unearned pre- 
mium. The design of the paragraph was to enable one party to 
the contract to cancel it without the consent of the other, and, to 
this end, precisely what was necessary to accomplish this result 
was prescribed. Section 1745 of the Code requires the Auditor 
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of State to refuse authority to insurance companies to do busi- 
ness in the state unless the form of policy issued shall 
Provide for the cancellation of the same at the request of the 
insured upon equitable terms, and the return to the insured of 


any premium in excess of the customary short rates for in- 
surance up to the time of cancellation. 


This cannot be construed as a provision to hamper the insured 
in ridding himself of an undesirable contract by placing it in the 
power of the insurance companies to postpone cancellation in- 
definitely by failure to make return of the unearned premium. 
The object had in its enactment was to prevent unconscionable 
exactions from the insured for the time the policies have run 
and to fix his rights to cancel the policy whenever he so selects. 
It is in no way inconsistent with our interpretation of this policy, 
which is both reasonable and necessary to give effect to the 
manifest purpose of enabling the insured to cancel without the 
consent of the company. Our conclusion finds support in prin- 
ciple in the following cases: Crown Point Iron Co. vs. Ins. Co., 
127 N. Y., 608; Bingham vs. Ins. Co. (Wis.), 43 N. W., 495; 
Ins. Commissioner vs. Ins. Co. (N. H.), 44 Atl. 82; Farmers’ 
Mut. Ins. Co. vs. Phenix Ins. Co. (Neb.), 90 N. W., 1,000 ; 
Miller vs. Ins. Co. (W. Va.), 46 S. E., 181; Farmers’ Mut. Ins. 
Co. vs. Wenger, 90 Pa., 220. See Colby vs. Ins. Co., 66 Iowa, 


os 


577. As the policy had been canceled the company was not 
liable for the loss. 


Reversed. 
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SUPREME COURT OF WASHINGTON. 


THOMPSON 
v8. 


GERMANIA FIRE INS. CO.* 


A solicitor of insurance for several companies obtained consent of ap- 
plicant to place the risk, and left with the agent of the G, Company a 
memorandum specifying the amount, the time of beginning and 
duration of the risk, the rate and name of the applicant, which was 
approved by the agent and placed on file. Owing to delay in writing 
the policy no written contract existed when the fire took place 
shortly after, but one was issued and paid for the following day. 

Held, There was a complete oral contract of insurance. 


Held, That where liability was denied before the time provided in the 
usual written contract for filing proofs of loss, such proofs were 
waived. 


Appeal from Superior Court, Spokane County. Action by 
Peter Thompson against the Germania Fire Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 


Happy & HINDMAN, for Appellant. 
Danson & WILLIAMS, for Respondent. 


Mownt, J. 

Respondent recovered a judgment in the court below for $1,- 
000, upon an alleged oral contract of insurance. The defendant 
appeals. 

The facts are as follows: Appellant was engaged in issuing 
contracts of insurance in this state. One C. H. Rogers, doing 
business under the name of Rogers & Rogers, in Spokane, was 
the authorized agent of the appellant for the purpose of solicit- 
ing and accepting risks of insurance, and fixing the rate thereof, 
and signing and issuing policies of insurance. One T. L. Rogers 
was employed by Rogers & Rogers to solicit insurance and do 
other work. In addition to representing appellant, Rogers & 
Rogers also represented other insurance companies. On Au- 
gust 19, 1905, T. L. Rogers, in the course of his employment, 
solicited insurance upon certain household goods of respondent, 
to the amount of $1,000. Respondent consented to the insur- 
ance. Thereupon T. L. Rogers immediately went to the office 
of Rogers & Rogers, and made a memorandum or record of the 

” Decision rendered, Feb. 25, 1907. a” Sie a ee eee 
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terms of the insurance, specifying the amount of the risk, de- 
scribing the property to be insured, the time the risk was to 
begin; viz., August 19, 1905, the time when the risk should end ; 
viz., one year from that date, and also the rate to be paid, and 
the name of the insured. This memorandum was placed on file 
in the office of Rogers & Rogers according to the usual custom. 
Across the face of this memorandum the word “Germania” was 
written, to indicate the company in which the policy was to be 
written. On the same day C. H. Rogers, the duly authorized 
agent of the appellant, examined the memorandum and ap- 
proved the risk. For some reason the clerk in the office of 
Rogers & Rogers, whose duty it was to prepare the policy, failed 
to write the policy at once. On September 23, 1905, respondent 
met T. I,. Rogers and asked him if the insurance had been ef- 
fected, and was told that it had. Respondent at that time asked. 
for his policy and was told that it would be delivered to him, re- 
spondent saying that he would pay the premium thereon as soon 
as the policy was delivered. On the morning of September 26, 
1905, the property covered by the application for insurance was 
totally destroyed by fire. No policy was, in fact, issued until 
after the fire. On the morning after the fire a policy was written 
and delivered to respondent, and the premium was thereupon 
paid. A day or two thereafter, an adjuster for appellant exam- 
ined the respondent under oath, in regard to the loss and in re- 
gard to the claim of insurance, and stated to respondent that it 
would not be necessary for him to furnish proofs of loss, saying : 
“IT am doing that for you.” This examination was reduced to 
writing, signed and sworn to by the respondent before a notary 
public, and was given to the said adjuster. Prior to this exami- 
nation, the respondent and the adjuster entered into an agree- 
ment, as iollows: “It is hereby mutually stipulated and agreed 
by and between Peter Thompson, the party of the first part, and 
Germania Fire Insurance Company and other insurance compa- 
nies or associations signing this agreement, party of the second 
part, that any action taken by the party of the second part in in- 
vestigating the cause of the fire or in investigating and ascertain- 
ing the amount of loss and damage to the property of the party 
of the first part, caused by fire alleged to have occurred on the 
26th day of September, 1905, shall not waive or invalidate any of 
the conditions of the policy of the party of the second part held 
by the party of the first part, and shall not waive or invalidate 


any right whatsoever of either of the parties to this agreement. 
VoL. XXXVI.—26. 
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The intent of this agreement is to preserve the rights of all par- 
ties hereto, and provide for an investigation of the fire and the 
determination of the amount of the loss or damage, in order that 
the party of the first part may not be delayed unnecessarily in 
his business, and in order that the amount of his claim may be 
ascertained and determined without regard to the liability of the 
party of the second part.” Thereafter, and before the expiration 
of the time when proofs of his loss might have been made under 
the terms of policies usually issued, the appellant repudiated the 
claim of respondent, and denied the authority of Rogers & 
Rogers to execute a policy of insurance, and denied any liability 
under the contract of insurance. Thereafter this suit was 
brought upon an oral contract of insurance. During the trial it 
was stipulated that the fire occurred as alleged, and that respond- 
ent’s property was totally destroyed, to the amount of $1,000. 
No proofs of loss were furnished other than as above stated. 
The trial court, after hearing the evidence substantially as above 
stated, refused to submit the case to the jury, but directed a ver- 
dict for the respondent for $1,000 and interest. 

Appellant contends upon this appeal that the facts stated are 
not sufficient to make out an oral contract of insurance, because 
no time was agreed upon as to the duration of the risk, because 
no company was agreed upon to assume the risk, and because the 
contract was not made with an agent of the appellant. The evi- 
dence seems so clear upon all these points that it is unnecessary 
to discuss it. The time the policy was to run, the rate, the 
amount, the company which was designated to carry the insur- 
ance, and the goods to be insured, were all stated and agreed 
upon and approved by C. H. Rogers, the general agent of the 
company, with full power in the premises. If loss had not oc- 
curred, the appellant no doubt would have collected its premium 
from October 19, 1go5. 

Appellant next contends that respondent cannot recover be- 
cause no proofs of loss were made. We may assume that, under 
an oral contract of insurance, the usual conditions of written con- 
tracts of insurance are to be followed, and we may also assume 
that no formal proof of loss was furnished by the respondent to 
the appellant. Still the rule is that, when a contract is repu- 
diated, as in this case, on the ground that there is no contract 
and no liability, before the time expires for furnishing such 
proofs, such denial of liability is a waiver of the proof of loss: 
Knickerbocker Life Ins. Co. vs. Pendleton, 112 U. S., 696; 
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Campbell vs. American Fire Ins. Co., 73 Wis., 100; A&tna Ins. 
Co. vs. Shryer, 85 Ind., 362; Gold vs. Sun Ins. Co., 73 Cal., 216; 
McBride vs. Ins. Co., 30 Wis., 652; Baile vs. Ins. Co., 73 Mo., 
371; Cushing vs. Ins. Co., 4 Wash., 538. 

It was, therefore, not necessary to furnish proofs of loss. Un- 
der the conceded facts in the case, there was no question for the 
jury. The judgment appears to be right, and is therefore af- 
firmed. 

Hadley, C. J., and Fullerton, Root, Crow and Dunbar, JJ., 
concur. 


SUPREME COURT OF ARKANSAS. 


CAPITAL FIRE INS. CO. 
v8. 


MONTGOMERY.* 


Where the applicant was illiterate his parol evidence was admissible 
that when the application was written by the agent he informed the 
latter of the existence of a mortgage, in case of a warranty against 
incumbrance in the policy. 

Evidence of the insured that W. was the agent and ate the application, 
and of another that the application was prepared by W., when he 
was present, and that he was the agent, sufficiently established the 
agency of the latter. 

The company could not waive responsibility for false statements in the 
application by its agent by stipulations in the application or policy. 
Where insured is paid for a fraudulent release the company is entitled to 

credit against its liability for the amount paid. 


Appeal from Circuit Court, White County. Action by J. N. 
Montgomery against the Capital Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


C. S. CoLuins, for Appellant. 


McCuLtocgH, J. 
The plaintiff, J. N. Montgomery, instituted this action to re- 
cover of the defendant, the Capital Fire Insurance Company, the 
sum of $575, and interest thereon, upon a fire insurance policy 
issued to him by the defendant on his dwelling house and furni- 
% Decision rendered, Jan. 28, 1907. 
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ture. The complaint contained the necessary averments as to 
ownership of the property and its destruction by fire, the issu- 
ance of the policy, and the furnishing of the proof of loss, and 
contained the further allegation that the defendant’s agent had, 
by fraud, deceit and duress practiced upon him, obtained from 
him the policy after the fire and kept it. The defendant, in its 
answer pleaded breach of warranty by plaintiff against incum- 
brances on the property insured; and also pleaded a written re- 
lease of liability alleged to have been executed by the plaintiff in 
consideration of the sum of $25 paid to him as a. compromise, 
and the further sum of $11.15 unearned premium paid to him. 
The answer also contained a denial of the plaintiff’s allegations 
of fraud and duress in obtaining possession of the policy. A 
trial before a jury resulted in a verdict in favor of the plaintiff 
for $575, and the defendant appealed. 

The defendant asked the court for a peremptory instruction 
in its favor, which was refused and exceptions were saved. 
There were no other requests for instructions, and the instruc- 
tions given by the court have not been preserved in the record. 
We must therefore indulge the presumption that the jury was 
properly instructed. The only errors assigned in the motion for 
new trial are that the court permitted the plaintiff to testify con- 
cerning his oral statements to defendant’s agent who prepared 
and forwarded the application for insurance about a mortgage on 
the property, and the refusal of the court to give the peremptory 
instruction asked. The plaintiff was an illiterate man, and tes- 
tified that, when the application was written by the agent 
through whom he obtained the policy he informed said agent 
of the mortgage on the property. This testimony was admis- 
sible, and it was not disputed. It operated as a waiver 
of the warranty that the title to the property insured was 
unincumbered: Ins. Co. vs. Brodie, 52 Ark., 15; State Mutual 
Ins. Co. vs. Latourette, 71 Ark., 242; Franklin Life Ins. Co. vs. 
Galligan, 71 Ark., 295; German American Ins. Co. vs, Harper, 
75 Ark., 98; People’s Fire Ins. Co. vs. Goyne (Ark.), 96 S. W., 
365; Security Mutual Ins. Co. vs. Woodson (Ark.), 95 S. W., 
481. Counsel argues that the evidence is insufficient to establish 
the agency of Woods, the person to whom the information was 
given. We cannot agree with him in this connection. Woods 
wrote the application, and appellee stated in his testimony that 
Woods was the agent of the company, and that he obtained the 
policy through him. Another witness (Hatch) who was present 
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when the application was prepared testified that Woods pre- 
pared it, and that he was the agent of the company. Neither of 
these witnesses were asked as to their means of knowledge con- 
cerning the agency of Woods, nor did appellant offer any evi- 
dence controverting these statements, or showing the limits of 
Woods’s authority as agent. We think there was sufficient to 
warrant the jury in finding that Woods was the agent of the com- 
pany with authority to bind it. His authority to receive and for- 
ward the application was sufficient to bind the company to any 
information imparted to him in the course of the employment: 
Franklin Life Ins. Co. vs. Galligan, 71 Ark., 295; People’s Fire 
Ins. Co. vs. Goyne, supra; Mutual Reserve Fund Life Ass’n vs. 
Cotter, 99 S. W., 67. Nor could the company, by stipulation in 
the application or policy, escape responsibility for the act of its 
agent in waiving the falsity of the answer to questions in the ap- 
plication: People’s Fire Ins. Co. vs. Goyne, supra. 

The testimony of the plaintiff shows that he is not only illit- 
erate, but that he is a very ignorant man. He states that after 
the destruction of the property by fire, the adjuster of the com- 
pany and another agent came to his home in the country, and 
told him that he “was in United States trouble and had better 
settle’; that they induced him to go with them to the town of 
Beebe, led him to the hotel, one of them on each side of him 
holding him by the arm, and then kept him over night in a room 
with Woods the agent, and that they induced him to surrender 
the policy. It is true that he does not testify as to any positive 
threat or act of violence offered, but, according to the undis- 
puted evidence, the company was liable to him for the loss, and 
we cannot say that the jury was without warrant in finding that 
the surrender of the policy and the release of liability thereunder 
was not fairly obtained from him.- As already stated, we must 
presume that the jury were properly instructed as to the law on 
this point, and there was sufficient evidence to support the find- 
ing. Appellant was entitled to credit on the amount of liability 
under the policy for the sum paid to him. We assume that the 
court instructed the jury to that effect. The jury returned a ver- 
dict for the amount of the loss, without interest. The interest 
up to the date of the verdict was sufficient to cover the amount 
of the payments, and we assume that the jury allowed the credits 
in that way. 

There is no error in the proceedings, and the judgment must 
be affirmed. It is so ordered. 
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SUPREME COURT OF ARKANSAS. 


REMMEL 
ve. 


GRIFFIN.* 


A note was given by insured to the agent for the premium on a ten-pay- 
ment policy, but received instead a twenty-payment policy which 
he failed to examine until several weeks later, when he offered to 
return it. 


Held, That his rejection was too late, and he was liable on the note. 


Appeal from Circuit Court, Sevier County. Action by H. L. 
Remmel against W. A. Griffin. From a judgment in favor of de- 
fendant, plaintiff appeals. 


Oris T. Winco, for Appellant. 


BATTLE, J. 

This is an action on a note executed by W. A. Griffin to R. M. 
Carter, or order, for the sum of $78.96, on the 2d day of Septem- 
ber, 1903, and due on the Ist day of December, 1903, and trans- 
ferred by Carter to H. L. Remmel. The action was brought by 
Remmel against Griffin. 

The defendant, answering, admitted the execution of the note, 
but alleged that it was given in payment of the first year’s pre- 
mium on a policy of insurance, and that the policy delivered was 
not such as that for which he contracted. 

In the trial before a jury the defendant testified as follows: 
“About the 1st of September, 1903, R. M. Carter, an agent of 
the insurance company, sold me a policy of insurance. It was to 
be a ten-pay policy for $2,000. I executed the note sued on, 
* * * gave this note in payment of the first premium on the 
policy I was to receive. Relying upon the agent to give me the 
policy promised, I signed the application without reading it to 
see what kind of a policy it called for, further to see that it was 
a ten-payment policy. I did not examine the policy when it 
came to see if it was the kind promised, but signed the receipt 
attached to the deposition of Mr. Lewis without reading or ex- 
amining the policy. I did not examine the policy until a month 
or so after I received it, and then for the first time noticed that 
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it was not a ten-pay policy as I had expected, but instead it was 
a twenty-pay twenty-year distribution policy. I returned the 
policy in a few days, but Mr. Carter returned it to me, advising 
me that it could not now be canceled as it was in force for one 
year, and that the note, which was then due, would have to be 
paid. 1 am forty years old, a tie contractor by occupation, and 
can both read and write with ease.” 

The court instructed the jury over the objection of the plain- 
tiff as follows :— 

“Gentlemen of the jury — 

“This is an action on & note given by the defendant for the 
first year’s premium on a policy of insurance. There is no con- 
troversy a$ to the execution of the note, but it is contended by 
the defendant that the policy that was delivered to him was not 
such a policy as he contracted for, and which the agent prom- 
ised him. If you believe from the evidence that the policy de- 
livered to the defendant was not the class of policy promised him 
by the agent, and that he returned the policy to the agent within 
a reasonable time after he discovered that it was not the kind 
promised him, then you will find for the defendant. Upon the 
other hand, if you find by a preponderance of the evidence that 
the defendant did not return the policy within a reasonable time 
after he discovered that the policy delivered was not what he 
contracted for, then, in that event, you will find for the plaintiff 
the amount of the note sued on, with interest as stipulated 
therein.” 

The jury returned a verdict in favor of the defendant, and the 
plaintiff appealed. 

About the Ist day of September, 1903, appellee contracted 
with “the Mutual Life Insurance Company of New York” for a 
policy of insurance. He executed his note to Carter, the agent 
of the insurance company, for the first year’s premium on the 
policy, due on the rst day of December following. On the 31st 
day of October, 1903, he received from the insurance company a 
policy. It was his duty to examine the policy in a reasonable 
time after he received it—that is, in such a time as he could have 
done so—and, if he rejected it, to so inform the insurance com- 
pany, or its agent, and failing to do so he is deemed to have ac- 
cepted it, and is liable upon his note. After such acceptance he 
cannot avoid the payment of his note on the ground that he did 
not read the policy, unless he was induced by the insurance com- 
pany or its agent not todo so: New York Life Ins. Co. vs. Mc- 
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Master, 30 C. C. A., 532. The instruction of the court was er- 
roneous and prejudicial. 
Reverse, and remand for a new trial. 





SUPREME COURT OF WASHINGTON. 


STARR 
va. 


ZZTNA LIFE INS. CO. or HartrorpD, Conn.* 


An accident policy provided for the payment of a reduced amount in 
case of unnecessary exposure, 


Held, That where no such exposure was pleaded, the court was not bound 


to instruct the jury to find for such reduced amount in case of such 
exposure. 


Appeal from Superior Court, Spokane County. Action by 
Amelia Starr against the Attna Life Insurance Company to re- 
cover on an accident policy. From a judgment for plaintiff, de- 
fendant appeals. 


Post, AvERY & Hicerns, for Appellant. 
Jas. A. WiILLiAMs and DENTON M. Crow, for Respondent. 


Root, J. 

This case was here once before, and may be found reported in 
41 Wash., 199 (83 Pac., 113), to which report reference is now 
made for a statement of the facts involved. The principal mat- 
ters urged upon our attention by appellant in the present appeal 
were adjudicated upon the former hearing, and the decision 
thereof has become conclusively the law of the case: Jancko vs. 
West Coast Mfg. Co., 40 Wash., 230, 82 Pac., 284: 

‘Two assignments of error are presented, however, that are not 
covered by that decision. After the jury had retired to delib- 
erate upon their verdict, they were recalled and given the fol- 
lowing instruction: “I instructed you what the definition of the 
right of way was and the words in this policy; that is, it is the 
way the train had a right to travel, and can travel, and such a dis- 
% Decision rendered, Dec.21,19006.. 22 | 
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tance outside of the rails on the roadbed, such a space occupied 
by the train, and contents carried thereon. In order to make my 
instruction more plain I will divide the entire right of way, four 
hundred feet wide, into two parts, and call one the roadbed and 
the remainder the right of way. The roadbed is that part of the 
right of way inside of the rails, and such a distance outside as is 
embraced within the space occupied by the trains and the right 
of way would be all the remainder of the right of way outside the 
rails. What I intend to tell you is, the insured would have a right 
to be upon the right of way, but not upon the roadbed; and if, 
while being upon the right of way, and in the exercise of reason- 
able care, he met with an accident, and was injured thereby by 
coming in contact with a moving train or otherwise, the plaintiff 
would be entitled to recover. I think that makes the instruction 
plain.” It is contended by appellant that this must have had the 
effect of confusing the minds of the jurymen. While the instruc- 
tion is not a model of perspicuity, we think that, taken in connec- 
tion with the entire charge, it was not calculated to mislead the 
jury or cloud the issues involved. The charge, as a whole, we 
regard as fair and reasonably explicit. Hence, no reversible 
error: Henry vs. Grant St. Elec. Ry:, 24 Wash., 252, 64 Pac., 
137. Appellant also urges that the jury should have been in- 
structed that they might, it they found for the respondent, return 
a verdict of not to exceed $1,000, instead of $5,000, if they also 
found that the death of assured was due to unnecessary exposure 
to obvious risk of injury or danger. No defense of this character 
was interposed by the answer, and we do not find any evidence 
calling for this instruction, in the absence of such a defense being 
pleaded. 

Perceiving no error, the judgment of the trial court is affirmed. 

Hadley, Fullerton and Dunbar, JJ., concur. Rudkin, J., did 
not sit. Crow, J., having been of counsel, took no part. 
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UNITED STATES SUPREME COURT. 


OcTOBER TERM, 1906. 


JAMES B. SWING, as TRUSTEE FOR THE CREDITORS 
OF THE UNION MutT. Fire Ins. Co. OF CINCINNATI, 
OHIO (FORMERLY A CORPORATION), Plaintiff in Error, 


v8. 


WESTON LUMBER CoO.* 


A lumber company in Michigan applied to a local agency representing 
several companies for additional insurance, and the agency being 
unable to place the entire amount in its own companies, procured a 
policy of an unauthorized company from an agent in another state. 
The statute of Michigan prohibits any action to be maintained based 
on unauthorized insurance procured within the state. The receiver. 
of the unauthorized company sought to collect an assessment based on 
the policy and the Supreine Court of Michigan refused to sustain the 
action. 

Held, That the application was made and the business done with the local 
agency in Michigan within the meaning of the statute which the state 
had a constitutional power to pass. 

Held, That since the contract was not made by the insured in another 
state, no Federal question of the constitutional right of the com- 
pany to contract with the citizen of another state was involved. 


In Error to the Supreme Court of the state of Michigan. 


FULLER, C. J. 

This action was brought in the Circuit Court of Schoolcraft 
County, Mich., by Swing, trustee of the Union Mutual Fire In- 
surance Company, a corporation of Ohio, against the Weston 
Lumber Company, a corporation of Michigan, to collect its share 
as a policyholder of an assessment made by the order of the 
Supreme Court of Ohio in liquidating the liabilities of the insur- 
ance company. 

The assessment against defendant was in respect of a policy for 
$5,000 and a renewal thereof on defendant’s lumber and other 
property at Manistique, Mich. The insurance company was never 
licensed to do business in Michigan, and the defense was pleaded 
that it was a foreign corporation, not authorized to transact 
business in that state, and that the policies were issued in direct 
violation of the laws of Michigan, the company not having com- 
plied with those relating to foreign insurance companies doing 
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business in the state; and that the contracts of insurance were at 
variance with and contrary to the settled policy of the state. 

The case was tried by the court without a jury. At the con- 
clusion of the trial plaintiff made requests for certain findings as 
matters of law, including this :— 

“11. That the statutes of this state do not and could not under 
the Constitution of the United States prohibit this defendant 
from going or sending outside of this state and there procuring 
insurance on property belonging to the defendant and located in 
this state from an insurance company not authorized to do busi- 
ness in'this state”; which the court refused. 

Findings of fact and conclusions of law were made and filed. 
It was found, among other things, that :— 

“In the latter part of the summer of 1889 defendant desired to 
increase the amount of insurance carried upon lumber accumu- 
lated in its yards, and made application to a local agency con- 
ducted by a banking institution of the town for a considerable 
addition to the line of its insurance already held in that agency. 
Not being able to write, in one risk, in its own companies, the 
amount of additional insurance desired, the local agency, through 
W. C. Marsh, an employee of the bank, who attended to its in- 
surance business, placed twelve different policies with outside 
agencies. Part of this line of insurance was sent to George R. 
Lewis & Company, an agency of Minneapolis, Minn., through 
which concern the $5,000 insurance involved in this case was 
placed with the said Union Mutual Fire Insurance Company of 
Cincinnati, Ohio.” 

It was admitted that the insurance company had never com- 
plied with any of the requirements imposed by the statutes of 
Michigan on insurance companies of other states seeking to 
transact business in Michigan. 

Sections 5157 and 10467 of the Compiled Laws of Michigan of 
1897 are as follows :— 


(5157.) “That it shall be unlawful for any person or persons, 
as agent, solicitor, surveyor, broker, or in any other capacity, | 
to transact or to aid in any manner, directly or indirectly, in 
transacting or soliciting within this state any insurance busi- 
ness for any person, persons, firm or copartnership who are - 
nonresidents of this state, or for any fire or inland naviga- 
tion insurance company or association, not incorporated by 
the laws [or] of this state, or to act for or in behalf of any © 
person or persons, firm or corporation, as agent or broker, or 
in any other capacity, to procure, or assist to procure, a fire 
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or inland marine policy or policies of insurance on property 
situated in this state, for any nonresident person, persons, firm 
or copartnership, or in any company or association without 
this state whether incorporated or not, without procuring or 
receiving from the Commissioner of Insurance the certificate 
of authority provided for in section twenty-three of an act en- 
titled ‘An act relative to the organization of fire and marine 
insurance companies transacting business within this state’, 
approved April third, eighteen hundred and sixty-nine, as 
amended. Such certificate of authority shall state the name 
or names of the person, persons, firm or copartnership, or the 
location of the company or association as the case may be and 
that the party named in the certificate has complied with 
the laws of this state, regulating fire, marine and inland navi- 
gation insurance, and the name of the duly appointed attorney 
in this state on whom process may be served:” Act of 1881, 
§ 1. 

(10467.) “But when, by the laws of this state, any act is for- 
bidden to be done by any corporation, or by any association 
of individuals, without express authority by law, and such act 
shall have been done by a foreign corporation, it shall not be 
authorized to maintain any action founded upon such act, or 
upon any liability or obligation, express or implied, arising out 
of, or made or entered into in consideration of such act.” 


Judgment was entered in favor of defendant, and affirmed, on 
error, by the Supreme Court of Michigan: Swing vs. Weston 
Lumber Co., 140 Mich., 344. 

The Supreme Court held that a foreign mutual insurance com- 
pany, which had not been authorized to do business in Michigan 
as provided by its statutes, could not maintain a suit to collect 
assessments due on a policy issued by one of its agents in an- 
other state on request of an insurance broker of Michigan who 
was unable to place the whole line in his own authorized com- 
panies: Seamans vs. Temple Co. (105 Mich., 400), citing many 
cases, was referred to and quoted from. it appeared therefrom 
that it had been for years the policy of the state to limit the busi- 
ness of insurance to such corporations, domestic and foreign, as 
should be authorized to do business, after compliance with cer- 
tain regulations and conditions prescribed by law, and that the 
statutes were intended to be prohibitory in their character. 

The power of the state to prohibit foreign insurance compa- 
nies from doing business within its limits, or in allowing them 
to do so to impose such conditions as it pleases, is undoubted: 
Hooper vs. California, 155 U. S., 648; Security Mutual Life Ins. 
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Co. vs. Prewitt, 202 U. S., 246; Chattanooga National Building 
& Loan Ass’n vs. Denson, 189 U. S., 408. 

What was held here on the facts was that the contract was 
brought about and completed in Michigan by a representative 
of the foreign corporation. So far as defendant was concerned 
its application for insurance was made and the business was done 
with the home office at Manistique, with which it was in the habit 
of doing business. It was not a case of defendant “going or send- 
ing outside of this state and there procuring insurance on prop- 
erty belonging to the defendant and located in this state from an 
insurance company not authorized to do business in this state”, 
as supposed in plaintiff's eleventh request for finding. That re- 
quest is the only pretense in the record of a Federal question 
being raised prior to the judgments below, and was entirely in- 
adequate for that purpose. Naturally enough, neither the Cir- 
cuit Court nor the Supreme Court referred to any Federal ques- 
tion whatever. 

The writ of error cannot be maintained: Chicago, Indian- 
apolis & Louisville Railway Co. vs. McGuire, 196 U. S., 128, 132; 
Allen vs. Allegheny County, Id., 458. 

Writ of error dismissed. 
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COURT OF APPEALS OF NEW YORK. 


BRADSHAW ET AL. 
v8. 


MUTUAL LIFE INS. CO. or NEw YorkK.* 


Under the statutes of New York a policy taken out by a husband on his 
life and made payable to his wife if she survive, “conformable to the 
statute”, and if not living to her children, gives to the wife only a 
contingent interest, and in case of her previous death, leaving no 
children surviving, she has no interest that would pass by her will. 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. Action by William A. Bradshaw and another, as ex- 
ecutors of the will of Robert C. Bradshaw, deceased, against the 
Mutual Life Insurance Company of New York. From a judg- 
ment of the Appellate Division, affirming a judgment in favor of 
defendant, plaintiffs appeal. 


Statement of facts by CHASE, J. 


On the 16th day of January, 1882, on the application of Robert 
C. Bradshaw, the defendant issued to him a policy of insurance on 
his life, by which, in consideration of said application, and of the 
statements made therein, and of the premiums specified in said 
policy, the defendant promised to pay “unto Corrie J. Bradshaw, 
wife of Robert C. Bradshaw, of Jamestown, in the county of 
Chautauqua, state of New York, for her sole use, if living, in 
conformity with the statute, and, if not living, to their children, 
or their guardian for their use”, the amount of the policy in 
sixty days after satisfactory proof of the death of said Robert 
C. Bradshaw. Robert C. Bradshaw and Corrie J. Bradshaw were 
husband and wife, and each died without ever having had a child. 
Said Robert C. Bradshaw paid the premiums on said policy until 
his death, which occurred on the 19th day of April, 1901. Said 
policy of insurance was never delivered to or in the possession of 
said Corrie J. Bradshaw, but was retained by said Robert C. Brad- 
shaw, and was found in his possession at the time of his death. 
Corrie J. Bradshaw died on the 3d day of July, 1896, leaving a 
will which has since been duly admitted to probate. After her 
death said Robert C. Bradshaw wrote the defendant, stating that 
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Corrie J. Bradshaw named in said policy was dead, and that he 
desired the policy made payable to his estate. Affidavits were 
prepared by a general agent of the defendant, which were for- 
warded to the said Robert C. Bradshaw to be signed by him, and 
they were signed and sworn to by him as requested, in which 
affidavits the number, date and amount of the policy were stated, 
and it was further therein stated that said Corrie J. Bradshaw 
left a will which had been duly probated, and that she owed no 
debts, which statements were true. Subsequently, and on the 6th 
day of September, 1896, said general agent, with full authority of 
the defendant, wrote said Robert C. Bradshaw, and referring to 
the prior correspondence said :— 
You filed the affidavit of the death of Mrs. Bradshaw, which 
is all that is necessary to do in the matter. The records of the 


company will show the fact, and your policy has been made 
payable to your estate. 


The policy was not in fact made payable to his estate. Robert 
C. Bradshaw left a will, which has been duly admitted to probate, 
and the plaintiffs have been duly appointed executors of said will. 
This action is brought by them against the defendant to recover 
the amount of said policy. The only reason alleged or claimed 
why the plaintiffs should not recover in this action is that said 


policy irom the time of its execution and delivery became the 
property of Corrie J. Bradshaw, and passed to her residuary 
legatees under her will upon her death. Said policy is not 
specifically given by her will, but her said will contains a general 
residuary clause. The trial court held in accordance with the 
claim of the defendant, but rendered judgment in favor of the 
plaintiffs for $91, being the amount of the premiums paid by 
Robert C. Bradshaw from September 6, 1896, the date of said 
letter, to the time of his death. An appeal was taken by the 
plaintiffs to the Appellate Division, where the judgment of the 
trial court was affirmed, from which judgment of affirmance an 
appeal is taken to this court. 


A. C. Wank, for Appellants. 
CHARLES E. Horcukiss, for Respondent. 


CHASE, J. (after stating the facts). 
The policy was the contract of Robert C. Bradshaw with the 
defendant. Both Robert C. Bradshaw and the defendant, being 
competent to contract, were free to make such contract as they 
could agree upon. Insurance, like other contracts, should be in- 
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terpreted to carry out the intention of the parties, giving the 
language employed its common and ordinary meaning. If the 
policy had been made payable to Corrie J. Bradshaw in case she 
survived her husband, and in case she did not survive her hus- 
band, then to the children of said Corrie J. and Robert C. Brad- 
shaw, or in case said Corrie J. Bradshaw should not survive her 
husband and she should not leave a child or children her surviv- 
ing, then to the executor or administrator of said Corrie J. Brad- 
shaw, the contract would not anly have been enforceable, but the 
intention of the parties in case Corrie J. Bradshaw did not sur- 
vive her husband and did not leave a child or children her sur- 
viving would have been clear, and it would not have required 
judicial interpretation. If, on the other hand, the policy had pro- 
vided that, if Corrie J. Bradshaw should not survive her husband 
and she should not leave a child or children her surviving, then 
to the executor or administrator of said Robert C. Bradshaw, 
the contract would have been equally clear and enforceable. 
Language was used in the policy about the meaning of which 
the parties to this action are in dispute, and about which the de- 
fendant has apparently become doubtful since the correspond- 
ence with the insured in his lifetime. It is conceded that, had 
said Corrie J. Bradshaw been living at the death of Robert C. 
Bradshaw, the policy would have been payable to her, for her 
sole use, in conformity with the statute. It is also conceded that, 
if Corrie J. Bradshaw had left children of her marriage with said 
Robert C. Bradshaw, the proceeds of the policy would have been 
payable to such children, or their guardian for their use. Corrie 
J. Bradshaw having died before her husband without leaving a 
child or children her surviving, where in the policy does it ap- 
pear that the proceeds thereof would pass by her will? 

There is no language in the policy which in itself expresses 
any such intention of the parties. It is claimed by the defendant 
that it is included within the provisions of the policy making it 
payable to Corrie J. Bradshaw, for her sole use, if living, “in con- 
formity with the statute”. This makes it necessary for us to look 
at the statutes to see if there is anything therein that compels a 
construction which would seem to be contrary to the ordinary 
meaning of the language used. Chapter 80, p. 59, of the Laws of 
1840, made it lawful 

For any married woman, by herself, and in her name, or in 


the name of any third person, with his assent, as her trustee, 
to cause to be insured, for her sole use, the life of her husband. 
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And it provided that, in case of her surviving her husband, the 
amount of the insurance 

Shall be payable to her, to and for her own use, free from the 

claims of the representatives of her husband, or of any of his 

creditors, 
Except where the amount of the annual premium exceeds a sum 
stated. The act also provided that 

In case of the death of the wife, before the decease of her hus- 

band, the amount of the insurance may be made payable after 

her death to her children for their use, and to their guardian, 

if under age. : 

Chapter 187, p. 306, of the Laws oi 1858, is, with the exception 
of certain verbal changes that are not now important, the same as- 
chapter 80, p. 59, of the Laws of 1840. This court, in Eadie vs. 
Slimmon (26 N. Y., 9, 17) stated the reasons and purposes of 
such statutes. From the opinion we quote as follows: “By the 
common law a person could insure his own life for any sum for 
which he might choose to pay the premium, and which the in- 
surers would engage to insure; but, if one desired to insure the 
life of another, he could only insure the interest which he had in 
such other life. If he undertook to insure a gross sum, and the 
contract was not susceptible of a construction which would limit 
the recovery to the actual damages sustained, the contract would 
be void under the statutes against betting and gaming. This 
principle the Legislature by the act of 1840 (Laws 1840, p. 59, 
c. 80) relaxed in respect to insurance as effected by a married 
woman for any sum which she and the insurance company might 
see fit to contract for. It was provided that, in the case of her 
surviving her husband, the amount payable by the terms of the 
policy should be payable to her for her own use, free from all 
claims of the representatives of her husband or of his creditors. 
There is another feature in the act which shows that it was an en- 
abling, and not a declaratory, provision. By the general rules of 
law a policy on the life of one sustaining only a domestic rela- 
tionship to the insured would become inoperative by the death 
of such insured in the lifetime of cestui que vie, or, if it could be 
considered as existing for any purpose after that event, it would 
be for the benefit of the personal representatives of the insured; 
but by this act the contract may be continued in favor of the chil- 
dren of the insured wife after her death. These features distin- 
guish this case from that of an ordinary chose in action belong- 


ing to a married woman as her separate estate. The provision is 
VoL. XXXVI.—27. 
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special and peculiar, and looks to a provision for a state of 
widowhood and for orphan children; and it would be a violation 
of the spirit of the provision to hold that a wife, insured under 
this act, could sell or traffic with her policy as though it were 
realized personal property or an ordinary security for money.” 

Changes were made in these acts by chapter 70, p. 214, of the 
Laws of 1862, chapter 656, p.:1413, of the Laws of 1866, chapter 
277, p. 612, of the Laws of 1870, and chapter 821, p. 1234, of the 
Laws of 1873. And when the policy in question was given the 
statutory authority of a married woman to insure the life of her 
husband for her sole use, so far as now material, remained the 
same as stated in said chapter 80, p. 59, of the Laws of 1840, and 
the act as amended then provided that the policy 


Shall be payable to her, to and for her own use, free from the 
claims of the representatives of the husband, or of any of his 
creditors, or any party or parties claiming by, through or un- 
der him.—[ Laws 1870, p. 612, c. 277, § I. 


And the second section of the act provided that 


Any policy in favor of a married woman, or of her and her chil- 
dren, or assigned in her, or in her and their favor, on written 
request of said married woman, * * * may be surrendered 
to and purchased by the company issuing the same in the same 
manner as any other policy. And such married woman may, 
in case she have no child or children born of her body, or any 
issue of any child or children born of her body, dispose of 
such policy in and by a last will and testament, or any instru- 
ment in the nature of a last will and testament * * * which 
disposition lawfully made shall invest the person or persons to 
whom such policy shall have been so bequeathed, or granted 
and conveyed, with the same rights in respect thereto as such 
married woman would have had in case she survived the per- 
son on whose life such pdlicy was issued. * * — [Laws 
1873, p. 1235, c. 821, § 2. 


All of these acts in terms relate to insurance on the life of a 
husband when taken by the wife in her name, or in the name of 
a third person with his assent as her trustee for her sole use. All 
of these acts were repealed with the passage of Domestic Rela- 
tions Law, Laws 1896, p. 221, c. 272, and the substance of the 
several acts was codified, restated and somewhat modified by 
section 22 of said domestic relations law. Said section 22 of the 
domestic relations law also provides :— 


A policy of insurance on the life of any person for the benefit 
of a married woman, is also assignable and may be surrendered 
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to the company issuing the same, by her, or her legal repre- 

sentative, with the written consent of the assured. 

This was in part taken from chapter 248, p. 326, of the Laws of 
1879 which last act was also repealed with the passage of said 
domestic relations law. 

It will be seen therefore, that the statutes authorize a married 
woman to enter into a contract with an insurance company for 
insurance in her name, or in the name of a third person with his 
assent as her trustee, on the life of her husband, and they also 
recognize that insurance may be taken by a person on his own 
life for the benefit of a married woman. It is an insurance con- 
tract of the former class that is referred to in the statutes that 
we have quoted giving a married woman power to dispose by 
will of such policy of insurance. The right to dispose of insur- 
ance by will is based upon the vested interest which the wife has 
in the insurance. The statutes providing that insurance taken by 
a wile on the life of her husband may be made payable after her 
death to her children for their use, and to their guardian if under 
age, is permissive, and when a policy is so made payable it is a 
contingent limitation upon the married woman’s absolute title to 
the proceeds of the policy which has resulted from her indi- 
vidual contract. Corrie J. Bradshaw’s interest in the policy in 
question was never absolute, but contingent. She did not have 
an unconditional assignable interest in the policy. The sole con- 
dition upon which the policy was ever to become payable to her, 
or through her, was that she survive her husband. In the policy 
under consideration the use of the words “in conformity with the 
statute” is necessarily related to the receipt of the proceeds 
of the policy in the lifetime of Corrie J. Bradshaw and of her 
holding the same free from the claims of the representatives 
of the husband or any of his creditors or any party or parties 
claiming by, through or under him. By the statute in force 
when the policy was given a married woman who had no 
child or children could dispose by will of a policy which is 
governed by said statutes and is payable “in favor of 
a married woman, or of her and her children, or assigned 
in her, or in her or their, favor, on written request of said mar- 
ried woman”. The difficulty with the defendant’s position is that 
the policy in question does not come within the terms of the 
statute authorizing a married woman to dispose of such policy by 
will, and that the language of the policy shows that Corrie J. 
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Bradshaw's interest in the policy was wholly dependent upon 
her surviving her husband. 

Most of the authorities mentioned in the prevailing opinion of 
the Appellate Division on the decision of the appeal in that court 
(109 App. Div., 375), and which are relied upon by the respond- 
ent in this appeal, are referred to, and satisfactorily explained 
and distinguished from this case, in the dissenting opinion there- 
in. That the interest of a married woman in a policy of insur- 
ance, even if construed under the statutes, is subject to such limi- 
tations as are contained in the policy is held in U. S. Trust Co. 
vs. Mutual Ben. Life Ins. Co., 115 N. Y., 152; Walsh vs. Mut. 
L. Ins. Co., 133 N. Y., 408, and Fidelity Trust Co. vs. Marshall, 
178 N. Y., 468. Corrie J. Bradshaw, having died before the in- 
sured, had no interest in the policy that survived her death. 

The judgment should be reversed, and a new trial granted with 
costs to abide the event. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


BANKERS’ MUT. CASUALTY CO. 
v8. 
STATE BANK OF GOFFS.* 


A burglary policy agreed to indemnify a bank to a certain amount against 
loss from money stolen and damages to its safe, reserving the right 
to repair any property damage. The moneyed loss exceeded the 
amount of insurance and the safe was damaged. 


Held, That where the insurance was not for specific amounts, the insured 
wes entitled to make its entire claim for the money stolen and re- 
lease any claim on account of the safe. The company had no right 
to tender a new safe as partial payment of its liability, whether it 
might thus have been subrogated to a claim on the manufacturer on 
his guaranty or not. 


In Error to the Circuit Court of the United States for the 
Southern District of Iowa. 


Statement of case by ApDAms, C. J. 


This was an action on a policy insuring the defendant in error, 
who was plaintiff below, in the sum of $3,000 against (1) 
*% Decision rendered, Oct. 6, 1906. 
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All loss of money, bullion and securities in consequence of 
the felonious abstraction of the same by burglars from the 
safe or safes 


Contained in plaintiff’s vault; (2) 


For direct loss by damage caused to such safe or safes, or to 
the vault containing such safe or safes, or to the premises by 
such burglarious entry. 


The policy, as usual, required as a condition precedent to lia- 
bility on the part of the insurance company that, in case of loss 
or damage arising under it, immediate notice and subsequent 
detailed proof of loss and damage claimed by the assured should 
be furnished. While the policy was in full force and effect, the 
safe was burglarized by the use of explosives, the safe destroyed, 
and $5,292.65 in money taken. The bank subsequently gave the 
notice required and made proof of loss, claiming no indemnity 
for injury to the safe, but the full amount of $3,000 on account of 
the money taken from the safe. Upon a refusal by the company 
to pay it, this suit was instituted to recover the same. The policy 
contained, among other things, the following stipulations, which 
form a part of the contract »— 

(1) In case of loss under this policy the company shall be sub- 
rogated to all claims or rights of the assured in respect of such 
loss against any third party or parties to the extent of the com- 


pany’s loss, and the assured shall execute any and all papers 
required to secure to the company such claims or rights. 

(2) The company may repair any damage to property, and 
it may replace any damaged article with one of like quality and 
value, instead of paying for same in money. Any new article 
so furnished to be the property of the assured. Any damaged 
article so replaced shall belong to the company. 

(3) In consideration of * * * and of the statements con- 
tained in the schedule attached hereto and hereby made a part 
hereof, which statements the assured * * * warrants to be 
true, the Bankers’ Mutual Company does hereby agree, 


Etc. The defenses made to the action are substantially as fol- 
lows: “First, that the bank had made a settlement with the 
manufacturer of the safe and released it from the demand for 
damages which had accrued to the bank by reason of a guaranty 
given it at the time of the purchase of the safe, and had refused 
to execute papers necessary to enable the insurance company to 
be subrogated to the right to assert such demand; second, that 
the bank had refused to permit the insurance company to pay 
the loss by replacing the damaged safe and paying in money only 
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money violently taken from the bank in the daytime, in the ag- 
gregate sum of $3,000. There was no apportioning of the in- 
demnity between the several losses insured against. The bank, 
by reason of the fact that the money taken from the safe largely 
exceeded the aggregate of the promised indemnity, made a 
claim against the insurer for that loss only. It made no proof of 
loss on account of damage to the safe or of damage to the prem- 
ises. It sued for no such damages, but confined its claim to the 
loss of money stolen from the safe. The right reserved to the 
insurance company by the policy is to replace any damaged ar- 
ticle “instead of paying for same in money”. This involves a 
clear implication that the right to replace was alternative in its 
character—was an option which the company might or might 
not exercise. One of two obligations was imposed upon it— 
either to pay for the damage to the safe or to replace it with a 
new one. If the obligation to pay did not exist, the alternative 
right or option could not exist. As no liability was asserted 
against the insurer for damages to the safe, and as, by reason of 
the fact that no proof of loss was made for such damage, no lia- 
bility could or did exist for the same, it is impossible under any 
fair interpretation of the policy to assert a right to replace the 
damaged safe as part payment for the loss of the money which 
the bank sustained. 

Defendant contends that the contract is indivisible and that, if 
any loss occurred in respect of any one of the four subjects of 
insurance, the right to replace any one as a partial payment of 
the indemnity, whether any claim was made for its loss or not, 
arose. This seems to us to be an unwarrantable construction of 
the contract, and to require the total elimination of one of its 
important clauses. ‘This construction might be correct if the 
language used was only that “the company may repair any dam- 
age to property, and it may replace any damaged article with one 
of like quality and value”, and take credit for the same; but this 
quoted language is not all. It is supplemented by the words “in- 
stead of paying for same in money”. These supplemental words, 
on defendant's theory, have no meaning, and the canon of con- 
struction requiring consideration to be given to every part and 
portion of a contract is ignored if defendant’s theory is correct. 
It would have been an easy matter for the company, following 
the practice generally prevailing in issuing fire insurance poli- 
cies, to apportion the agreed indemnity to the several subjects 
of loss. This it did not do, but left its policy, let it be conceded 
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the difference between the original cost of the safe and the 
amount of the loss; third, that there had been a breach of war- 
ranty, in that, while the safe door was represented in the appli- 
cation for the insurance to be five inches thick, it was in fact less 
than five inches thick. On these issues the case went to trial to 
a jury, and at the close of the evidence each party moved the 
court for an instructed verdict in its favor—the plaintiff, for a 
verdict in the full amount of the policy, $3,000 and interest; the 
defendant, for a verdict that plaintiff could not recover at all. 
The trial court gave the instruction in favor of the plaintiff, and 
the defendant brings the case here by writ of error to secure a 
reversal. 
Before Sanborn, Hook and Adams, C. JJ. 


JEREMIAH B. SULLIVAN (John B. Sullivan and George W. 
Bowen, on the brief), for Plaintiff in Error. 
NATHANIEL T. GUERNSEY, for Defendant in Error. 


Apams, C. J. (after stating the case as above, delivered the 
opinion of the court). 

Each party having moved for a directed verdict, the finding 
cannot be disturbed, if there was any substantial evidence to sup- 
port the several issues on which it depended: Beuttell vs. Ma- 
gone, 157 U.S., 154, 157; Phenix Ins. Co. vs. Kerr, 64 C. C. A,, 
251. Applying that well settled rule to this case, we have no 
hesitation in holding that there was ample evidence to support 
the finding below that no settlement had ever been made by the 
bank with the original manufacturer of the safe of any claim it 
had on the guaranty of soundness of the safe. In fact, the evi- 
dence is quite conclusive that no such settlement was ever made. 
In like manner it may be said there was abundant evidence that 
the bank offered the insurer a sufficient assignment of all its 
rights against the manufacturer to enable it to assert any claim 
it was entitled to under the policy; so that, even if the offer of 
such an assignment was a condition precedent to the mainten- 
ance of a suit on the policy, which we do not decide, it does not 
appear that the condition had been violated. 

Did the insurer have the right to replace the damaged sate as 
part payment of its liability? We think not. It agreed to in- 
demnify the bank against several different possible losses speci- 
hed in the policy—against loss of money stolen from the safe, 
damage done to safe, damage done to the premises, and loss of 
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the body of the safe, projects from the body of-the door. The 
thickness of the door, including the screw, is about 5 inches. 
* * * This extra inch of thickness is made up of the screw 
ring on the door. The screw ring is located on the back of the 
door, partly surrounds the inside plates, and the balance of it is 
exposed and the space left for operating the time lock. The 
whole of the ring is on the inside of the door, and the part ex- 
posed is between that and the centre. The thickness of the plate 
from the inner to the outer surface is 4 inches. Including the 
screw, the thickness is from 5 to 5% inches. * * * A safe 
expert would measure the thickness of the door from the inside 
of the rings; in other words, showing 4-inch door. One not an 
expert might be misled, and figure the thickness of the door 
including the rings. The width would then be from 5 to 5% 
inches, and it depends entirely on how it is measured.” 

From this and other like evidence it appears that there was 
substantial evidence tending to show that an unexpert person, 
one not familiar with the construction of safes or the terminology 
of the art, might properly enough say the door of the safe was 5 
inches thick. In giving such answer he would speak truly. It 
was in fact 5 inches.thick. It was of solid metal of that thickness 
throughout much of its dimensions, and throughout the balance 
it was 5 inches thick of solid metal locking device and cover over 
the same. Strictly and literally speaking, therefore, the war- 
ranty was not breached. At any rate there was sufficient sub- 
stantial evidence to sustain the finding of fact in favor of the 
plaintiff on that issue within the true meaning and spirit of the 
contract. 

Some other questions are presented by the numerous assign- 
ments of error of which we find no occasion for specific consid- 
eration. The conclusions already reached and stated necessarily 
result in an affirmance of the judgment of the Circuit Court, and 
an order will be made to that effect. 








424 Insurance Law Journal. [May, 


for the present purpose only, fairly susceptible to the two differ- 
ent interpretations placed upon it by the respective parties. In 
such circumstances the rule is that the interpretation most fa- 
vorable to the assured will be adopted. Mr. Justice Harlan, in 
Thompson vs. Phenix Ins. Co. (136 U. S., 287, 297), says :— 

“If a policy is so drawn as to require interpretation, and to be 
fairly susceptible of two different constructions, the one will be 
adopted that is most favorable to the insured. This rule, recog- 
nized in all the authorities, is a just one, because those instru- 
ments are drawn by the company.” 

In any view we take of the question now being considered, the 
company had no right to tender a new safe in place of the old one 
as partial payment of its agreed indemnity of $3,000. 

Was there a breach of the warranty that the door of the safe 
was 5 inches thick? The safe in question was generally known 
as a “screw door safe”, kept inside the vault for the safe keeping 
of moneys and securities of the bank. Its inside measurements 
were about 16 inches in height, 16 inches in width and 12 inches 
in depth. It had a small round door opening into it on one side. 
This door, which was blown open by the explosion, was com- 
posed chiefly of a series of steel plates screwed together, aggre- 
gating in thickness 4 inches of solid metal. On the inside of 
this circular, solid, metallic foundation, and extending from its 
edge well toward the centre, was screwed a rim or ring of solid 
steel an inch thick, called the “screw ring”, having on its edge 
threads adapted to engage with the counterpart of the screw on 
the body of the safe for the purpose of locking it. This circular 
rim became incorporated with the door as an integral part of it, 
and so covered the inside of it as to make a large part of the 
superficial area of the door 5 inches in thickness. In the space 
between the surrounding rim and the centre of the door was 
located the operating device of the lock, and this was covered over 
with a thin plate of steel. As a result of this arrangement of the 
lock and locking device, a large part of the door was in fact 5 
inches thick, and the balance might, to a person not skilled in 
the art of making safes, reasonably appear to be so. Mr. Mos- 
ler, the vice-president of the Mosler Safe Company, large manu- 
facturers of safes, was called as a witness to explain, among 
other things, the construction of the door of the safe. He testi- 
fied on cross-examination as follows :— 

“There are parts of the doors thicker than other parts. The 
screw on the interior of the safe, which engages with a screw on 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FirTH CIRCUIT, 


WILDER 
vs. 


CONTINENTAL CASUALTY CO.* 


The occupation was given in an accident policy as “Superintendent of 
Inspection”. There was no such specific office in the railroad com- 
pany where he was employed, nor in the manual of the insurance 
company, but according to the evidence he inspected ties and super- 
intended such inspection by others while the agent testified that the 
insured stated he did not personally make inspections. 


Held, That the question of occupation was for the jury. a 


in Error to the Circuit Court of the United States for the 
Southern District of Texas. 
Before Pardee, McCormick and Shelby, C. JJ. 


Joun W. Parker, for Plaintiff in Error. 
Jas. A. BAKER, EDWIN B. PARKER, H. M. GARwoopn, and 
C. R. WHartTon, for Defendant in Error. 


McCormick, C. J. 
This was an action on an accident insurance policy by Annie 
E. Wilder, the plaintiff in error, widow of C. H. Wilder, the in- 
sured, to recover death indemnity of $5,000 against Continental 
Casualty Company, the defendant in error. The record shows 
that C. P. Kennedy was employed as a solicitor of insurance for 
the defendant; that he had known Wilder four or five months 
prior to taking his application, had made inquiry as to who 
Wilder was before talking with him, and had been told who he 
was; that this inquiry was made with the view of getting 
Wilder’s application for insurance; and that at the time he got 
his application he and Wilder discussed his duties and the dif- 
ferent amounts of indemnities for more than an hour. He had 
the defendant’s manual of December 1, 1903, in force at the time, 
of instructions to agents, and went over it with the applicant and 
showed him the different classifications of risks. This manual 
was a small booklet containing 46 pages, and the classification 
of railroad risks or occupations was elaborately arranged therein, 
embracing about 450 different occupations of persons in railroad 


*% Decision rendered, Jan. 22, 1907. 
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employment. It instructed the agents that “accurate and well- 
defined classifications are absolutely requisite. Classifications 
and limitations as laid down in this manual must be strictly ad- 
hered to. In giving occupations, classify upon the duty to be 
performed, not upon the name. The same title may have dif- 
ferent meanings upon different railroads”. The application was 
made on a stereotyped form. The heading of the application in 
this case was :— 

Form N. C. Agent’s No. 

Answer all questions and write plainly in ink. Policy No. 

634338 . Class Pref . Application for Insurance 

—_——. Mr. C. P. Kennedy, Agent. 

It embodied numerous questions with blank spaces for the 
answers. All the writing on the application, except the signa- 
ture of the applicant, was written by the defendant’s soliciting 
agent. He testified :— 

“This application is in my handwriting; that is, the blanks 
were filled in by me exactly as Mr. Wilder dictated the answers.” 

Among the questions is one (No. 4): “Occupation (if more 
than one, name all of them).” For answer to this question, the 
space left blank in the application in which to write the occupa- 
tion of the applicant was on a line 334 inches long, and was filled 
by the two words, “Superintendent-Inspection”’. 

On December 14, 1904, Wilder boarded a local freight train 
on the Houston, East & West Texas Railway, and remained in 
the caboose until the train stopped at Corrigan. When the 
train stopped, the caboose was a short distance from the depot. 
Wilder, with two others, left it and started to walk to the depot. 
When witnesses saw him last, he was walking beside the track in 
the rear of the other two. While thus engaged in walking from 
the caboose to the depot he was run over by a car, and so in- 
jured that he died therefrom in a few hours. 

The plaintiff herself testified that C. H. Wilder, from the time 
he made his application for insurance and received the policy to 
the time of his death, was in the employ of the Houston, East 
& West Texas Railway Company, and that his duties consisted 
of travelling up and down that railway inspecting ties and ma- 
terial and supervising such inspection when it was done by 
others; that he frequently employed men to assist him in such 
work and kept an account of their time and supervised their 
work. The witness C. C. Johnson, called for the plaintiff, testi- 
fied that he had known Wilder for many years and knew his oc- 
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cupation and duties, and that he (Wilder) was “what you might 
call a superintendent of inspection”. He inspected ties and tim- 
ber himself and also employed men to assist him in inspecting 
them. On some occasions he had accepted ties for his companv 
on the inspection of men employed by him, without reinspecting 
them himself. He generally did the inspecting himself. Two 
other witnesses called by the plaintiff testified practically to the 
same effect. R. S. Stephens testified for the defendant that 
Wilder, at the time of his death and for several years prior there- 
to, was tie and timber inspector for the railway company; that 
it was Wilder’s duty to travel over the road and stop at various 
places along the road and inspect ties and timber delivered to the 
railroad company for purchase before they were inspected. He 
had authority to employ others when he needed them, and to 
direct the labor of such assistance as he might employ. The 
company, however, looked to him to do the inspection himself, 
and held him responsible for the work of inspection. He never 
held the position of superintendent of inspection, as there was 
no such position,as that in the Houston, East & West Texas 
Railway service. The witness Kennedy’s testimony shows that, 
when he received Wilder’s application, he had been informed and 
knew that Wilder would go out in the woods or along the track 
and look at the ties himself. 

Apparently, but not expressly, abandoning other issues made 
by its pleadings, the defendant concentrated its contention on this 
provision of the policy : 

Nonforfeitable Provision. In the event of the insured 
changing his occupation to one classified by the company as 
more hazardous, or being injured while engaged for profit or 
otherwise in any act pertaining to any calling, occupation or 
exposure (not specially excepted) classified by the company as 
more hazardous than the occupation herein given, this insur- 
ance shall not be forfeited and voided, but he or his beneficiary 
shall be entitled to recover the benefit which his payments 
would have purchased in such more hazardous class, not ex- 
ceeding the maximum paid in such class, as shown by the cdm- 
pany’s Manual and Classification of Risks in force at the time 
of the accident. 


G. W. Donaldson, manager for the defendant company in 
Texas, testified for the defendant: That an inspector of ties and 
timber was classified on page 23 of its manual as “ordinary”, the 
limit of the risk being $2,500 and a weekly indemnity of $15, and 
that, if Mr. Wilder was an inspector of ties and timber, the offi- 
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cers of the company had no authority to issue him a policy for 
more than $2,500, and if his duties had been so stated his policy 
would have read for that amount. That the first information “we 
[the officers of the company] ever had that he was in fact an in- 
spector of ties and timber was when the plaintiff herein for- 
warded us the proof of death in December, 1904, in which it was 
stated that the occupation of the deceased, at the time of the in- 
jury, was a tie and timber inspector. Our policy issued to Mr. 
Wilder contained a nonforfeitable clause. I therefore sent Mrs. 
Wilder a drait for $2,500, and when I ascertained that a misstate- 
ment had been made as to his occupation, and that he was in fact 
an inspector of ties and timber at the time the policy was written, 
and had continuously performed that service since, I returned 
her the $4.75 premium, or the difference between $26.75, which 
would have been the premium upon the policy of $2,500 for the 
policy of inspector of ties and timber, and the $31.25 which would 
have been the premium charged for a $5,000 policy for a superin- 
tendent of inspection.” 

When all the evidence in the case and the argument of counsel 
had been heard, the court, at the request of counsel for the de- 
fendant, instructed the jury :— 

“That under the evidence the plaintiff's recovery should be 
limited to the sum of $2,500 on the policy, plus $4.53 return pre- 
mium. You will, therefore, return a verdict for the plaintiff in 
this case for $2,504.53.” 

In conformity to which peremptory instructions, the jury re- 
turned their verdict and the court entered judgment. This action 
of the court was excepted to and is assigned as error, and we 
think the assignment is well taken. 

The record shows that in the manual (instructions to agents) 
there was no such classification as “superintendent of inspec- 
tion” or “inspection superintendent”. The witness Kennedy 
says :— 

“We [that is, the witness and Wilder] sat down and talked 
over the matter for more than an hour. I had the manual and 
went over it with him, and showed him the different classifica- 
tions of risk. First, however, I asked him what his employment 
was, and what were the duties connected with his employment. 
He said that he was a superintendent of inspection, with office 
and travelling duties, but did not do the actual work of inspec- 
tion. I turned to page 23 of the manual, and showed him how 
we classified an inspector of ties and timber.” 
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The parts of the manual set out in the bill of exceptions does 
not embrace page 23, but the testimony of the witnesses Ken- 
nedy and Donaldson is clear as to its material contents. “Page 
28 is embraced, showing a list of all superintendents classified.” 
This list embraces 12 specifications of different kinds of superin- 
tendents and assistants, but does not show anything in reference 
to a superintendent of inspection of ties and timber. The evi- 
dence certainly tends to show that the soliciting agent obtained 
from the applicant accurate information as to his actual em- 
ployment, and that the answer written by the solicitor to the 
question as to the occupation of the applicant; namely, “Super- 
intendent Inspection”, represents the conclusion or judgment of 
the solicitor as to what the proper classification of the applicant 
was under the instructions of the company which he was trying 
to follow. 

As we understand the record, it is not insisted that any fraudu- 
lent misrepresentation was made by the applicant, or any sub- 
stantial misrepresentation at all. There is no suggestion that 
from the date of the policy, April 28, 1904, to the date of the 
death, December 14, 1904, there had been any change in the 
occupation of the applicant. Speaking strictly, he was not en- 
gaged in any work at the time he was killed, and there is no proof 
tending to show that if he had, in point of fact, been ‘a superin- 
tendent of inspection with office and travelling duties, but did 
not do the actual work of inspection”, he might not, in the dis- 
charge of his travelling duties, have made the trip on the freight 
train on which he did ride, and have left the caboose at the time 
and place he did and have undertaken to walk therefrom to the 
depot as he did, conversing with his companions on the way, 
until, for some reason which they cannot explain, he stepped on 
the track and was run over by a car making a flying switch. If 
it can be held that the written evidence and other undisputed 
testimony presents such a case as leaves for decision only a ques- 
tion of law as to the extent of the defendant’s liability, the in- 
clination of our judgment would be different from that of the 
trial judge. 

The writer of this opinion fully concurs in the language used 
by Judge Caldwell in announcing the decision of the United 
States Circuit Court of Appeals in the case of New York Life 
Ins. Co. vs. Russell, to be found in 23 C. C. A., 52:— 

“The courts long ago decided that the agents of insurance 
companies authorized to solicit and receive applications for in- 
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surance, and to forward them to the companies for acceptance, 
must be deemed the agents of the insurance companies in all 
they do in preparing the applications, and in any representations 
they make to the insured as to the character and effect of the 
statements therein contained. and that the companies would be 
held to a knowledge of all statements, representations and in- 
formation given by the insured, when making the application, to 
the agent, respecting the subject-matter of the insurance. In a 
word, the courts applied to the relation between the insurance 
companies and their agents the well-settled rule of agency that 
all acts performed and all knowledge acquired by an agent in the 
conduct of the business of his agency are the acts and knowledge 
oi the principal. After this doctrine had been established, the in- 
surance companies, in order to evade it and escape liability for 
the acts and knowledge of their agents in the due prosecution 
oi the business of their agencies, inserted in their applications 
and policies a provision to the effect that the persons soliciting 
or taking the application should be deemed the agent of the in- 
sured, and not of the insurer. This effort of the insurance com- 
panies to avail themselves of all the benefits of carrying on their 
business in the only way it could be carried on, through agents, 
and at the same time escape all the obligations and liabilities that 
attach to a principal who commits the conduct of his business to 
an agent, proved unavailing. The courts held that an insurance 
company could not convert its agent into an agent for the in- 
sured by merely calling him such in the application or policy.” 

While the policy in the case before us may not in terms at- 
tempt to convert the defendant’s agent, Kennedy, into an agent 
for the insured by merely calling him such in the application or 
policy, the testimony of the defendant's manager, that “the first 
information ever had that he (Wilder) was in fact an inspector 
of ties and timber was when the plaintiff herein forwarded us the 
proof of death”, etc., assumes that the company was not charge- 
able with the full and accurate information which the proof tends 
to show had been given by Wilder to Kennedy. 

However this may be, it seems to us that the proof does not 
show bevond question that the deceased was, at the time of re- 
ceiving his injury, engaged in an occupation not substantially 
described in his application, or so materially different as to re- 
quire the limiting of the recovery on the policy to the sum speci- 
fied in the peremptory charge. 

It follows that the judgment of the Circuit Court must be re- 
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versed, and the case remanded to that court, with directions to 
award the plaintiff a new trial on which that issue should be sub- 
mitted to the jury under proper instructions; and it is so or- 
dered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LANGDEAU 
v8. 
JOHN HANCOCK MUT. LIFE INS. CO.* 


Under the statutes of Massachusetts a misrepresentation regarding the 
use of intoxicating liquors, if fraudulently made, or material to the 
risk, avoids the policy. 

The insured signed a paper called the proposal, and another attached, 
called the application, in which latter the material parts of the first 
were essentially incorporated, except the name of the beneficiary. 

Held, That the attachment of the application so termed to the policy was 
a sufficient compliance with the statute requiring such attachment as 
a condition to the admission of evidence of false representations. 

Where the policy provided that the beneficiary might be changed, the 
interest vested in the beneficiary named after the death of the in- 
sured. 

The company may set up fraud as a defense against the claim of an 
assignee of such beneficiary. 

Evidence in this case was admissible to show that insured had been long 
addicted to liquor and had plead guilty to intoxication before the 
issue of the policy, was admissible. 

An intentional misrepresentation that the applicant had never been re- 
jécted forfeited the policy. It was for the jury to say whether he 
knowingly so misrepresented, and a charge that, unless he had con- 
structive notice of such rejection, a defense of false representations 
could not be sustained, was correct. 


Exceptions from Superior Court, Hampden County. Action 
by Leon Langdeau against the John Hancock Mutual Life In- 


surance Company. A verdict was rendered in favor of defend- 
ant, and plaintiff brings exceptions. 


Joun F. MALLEy and DANIEL J. O’Connor, for Plaintiff. 
LEARY & Breatrix, for Defendant. 


BRALEY, J. 
The answer among other defenses specifically alleged that un- 
der the application the representations of the insured that he 


* Decision ‘rendered, Feb. 26, 1907. 
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never used intoxicating liquors, or, if so, that he never used 
them to excess, and that he had not been rejected or “postponed” 
by any other insurance company, or society, were false, and being 
either fraudulently made or material to the risk, avoided the 
policy: Rev. Laws, c. 173, § 27; Kidder vs. Supreme Com- 
mandery Order of the Golden Cross, 192 Mass., 326. The ad- 
missibility of these representations depends upon the correctness 
of the ruling, that the proposal for insurance formed no part of 
the application, a copy of which under Rev. Laws, c. 118, § 73, 
unless attached to the policy cannot be considered as forming a 
part of the policy or introduced in evidence: Considine vs. Met- 
ropolitan Life Ins. Co., 165 Mass., 462; Johnson vs. Mutual Life 
Ins. Co., 180 Mass., 407, 408. This requirement was not a rule 
either of construction or of evidence at common law, but “the 
object of the statute is to prevent. companies from holding per- 
sons bound by a contract in writing of which they have no copy”: 
Holden vs. Prudential Ins. Co., 191 Mass., 153, 157. In the 
policy furnished, which purported to have attached a correct 
copy of the application, the proposal was wholly omitted, and 
only the questions and answers attested by the medical examiner, 
and the statement of the applicant that these representations and 
answers should form the basis and become a part of the contract 
of insurance were annexed. While an oral contract for insurance 
is valid, it is universally customary to embody the terms of the 
contract in the policy, which usually does not recite the condi- 
tions upon which it is issued, but incorporates them by a general 
reference to a separate paper, usually termed either the declara- 
tions or proposal, or application of the party desiring insurance: 
Holmes vs. Charlestown Mutual Fire Ins. Co., 10 Metc., 211, 214. 
When completed such negotiations are supposed to include all 
the essential terms of the proposed contract, of which they form 
a part: Scammell vs. China Mutual Ins. Co., 164 Mass., 341, 
342. And although the general designation by which they are 
incorporated may vary accordingly to the practice adopted by 
different companies, yet to ascertain the material provisions of 
the contract the inquiry is the same; namely: what did the in- 
sured offer to which reference is made, and how far has this offer 
been accepted by the company? Daniels vs. Hudson River Fire 
Ins. Co., 12 Cush., 423; Miles vs. Conn. Mutual Life Ins. Co., 
3 Gray, 580: Harris vs. North American Ins. Co., 192 Mass., 

Omitting all reference to memoranda which neither party 


claims to be material, these preliminary negotiations are found 
VoL. XXXVI.—28. 
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on the first and second pages of a paper referred to in the excep- 
tions as Exhibit J. The first page purports to be a proposal for 
insurance “on the whole life plan”, at a special weekly premium, 
signed by the insured, who is referred to under his signature as 
“the person to be insured”, while the second page, signed by him 
as “the applicant” is designated as an “Application for Insur- 
ance”. In the policy this language is found :— 


In consideration of the statements, and the application here- 
for which are hereby referred to, and as warranties made a 
part of this contract, and of the premium * * * to be paid 


Upon the death of the insured if the policy is in force the com- 
pany agrees to pay the amount of insurance to the beneficiary, 
if living, last nominated, 


Whether in the propasal herefor, or in any written amend- 
ment thereto filed with or approved by the company. 


It is manifest from a comparison of the contents of this paper, 
exclusive of the medical examination, that all the material por- 
tions designated as the proposal were by repetition incorporated 
in the part called the “application” which was made the basis of 
the contract, even if the name of the beneficiary appeared only in 
the proposal. When the insured received the policy with a copy 
of this application annexed he was put in possession of the entire 
contract with this exception, but as the exception in no wise 
affected any essential element of the contract upon which the 
right of the company to avoid it depended, and of which the in- 
sured was entitled to a copy. the statute was satisfied, and the 
ruling admitting the application in evidence as a part of the con- 
tract was correct. Until the death of the insured his designation 
of a beneficiary being subject to change with the consent of the 
insurer was ambulatory, and constituted a mere expectancy, but 
there having been no appointment subsequent to the proposal, 
upon the happening of this event the interest of the plaintiff’s as- 
signor, who had been designated, became vested, and by assign. 
ment passed to the plaintiff: Tepper vs. Supreme Council of 
Royal Arcanum, 59 N. J. Eq., 321; Spengler vs. Spengler, 65 N. 
]. Eq., 176; Hopkins vs. Hopkins, 92 Ky., 324; Union Mutual 
Aid Ass’n vs. Montgomery, 70 Mich., 587; Fidelity Mutual Life 
Ass'n vs. Winn, 96 Tenn., 224; Martin vs. Stubbings, 126 IIL, 
387. Compare Rawson vs. Milwaukee Mutual Life Ins. Co., 115 
Wis., 641, 647. See, also, Pingrey vs. National Life Ins. Co., 
144 Mass., 374, 382: Bank of Washington vs. Hume, 128 U. S., 
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195. By reason of privity of title, if the insurance had been pay- 
able to the insured, upon suit by his administrator or executor, 
the record evidence of his plea of guilty to the charge of drunk- 
enness, made before the application was presented to the com- 
pany, would have been competent: Noyes vs. Morrill, 108 
Mass., 396; Stockwell vs. Blamey, 129 Mass., 312; Fellows vs. 
Smith, 130 Mass., 378. But while the plaintiff claims under the 
beneficiary his right to recover like that of his assignor is derived 
from the insured, and rests upon the validity of the contract: 
Rev. Laws, c. 173, § 4; Andrews vs. Tuttle-Smith Co., 191 Mass., 
461; Fidelity Mutual Life Ass’n vs. Winn, ubi supra; Smith vs. 
National Benefit Society, 123 N. Y., 85; Van Frank vs. Masonic 
3enevolent Ass’n, 158 [ll., 560; Conn. Mutual Life Ins. Co. vs. 
Hillmon, 188 U. S., 208. This contract was voidable by the com- 
pany if fraudulently obtained either by misrepresentations made 
with actual intent to deceive, or if the matter represented in- 
creased the risk: Rev. Laws, c. 118, § 21; Ring vs. Phoenix 
Assur. Co., 145 Mass., 426; Durkee vs. India Ins. Co., 159 
Mass., 514. If the insured used ardent spirits to excess his habits 
of inebriety were material upon whether he was an insurable 
risk: Raniger vs. Mutual Life Ins. Co., 167 Mass., 109. 

In support of its contention that the negative answers to the 
questions concerning this habit were false, without objection the 
defendant introduced the evidence of many witnesses, and a pre- 
vious plea of guilty to a similar charge, which tended to prove 
that for a long time prior to the application he was addicted to 
habits of intoxication. It further appears that as the evidence to 
which the exception was taken was within this period, it is not 
open to the objection of being so remote as to have no eviden- 
tiary value. The issue was the falsity of the representations, 
and this fact could be established only upon proof of habits of 
drunkenness shown by his conduct, of which he must be pre- 
sumed to have had knowledge and to which, if living, he could 
have testified: Dolan vs. Mutual Reserve Fund Ass’n, 173 
Mass., 197, 201; O'Connell vs. Cox, 179 Mass., 250, 254; Swift 
vs. Life Ins. Co., 63 N. Y., 186, 191; Smith vs. National Benefit 
Society, ubi supra; Welch vs. Union Central Life Ins. -Co., 108 
Iowa, 224; Sutcliffe vs. lowa State Traveling Men’s Ass’n, 119 
Iowa, 220: Fidelity Mutual Life Ass’n vs. Winn, ubi supra; 
Conn. Life Ins. Co. vs. Hillmon, ubi supra; Kelsey vs. Univer- 
sal Life Ins. Co., 35 Conn., 225: Asbury Ins. Co. vs. Warren, 
66 Me., 523; Rev. Laws, c. 175, § 66. If the unqualified answer 
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to the seventeenth question as to prior insurance was untrue, 
and made with actual intent to deceive, the misrepresentation 
avoided the policy; and this question ordinarily is one of fact for 
the jury to determine under suitable instructions: Coughlin vs. 
Metropolitan Life Ins. Co., 189 Mass., 538, 539, and cases cited ; 
Mutual Benefit Life Ins. Co. vs. Wise, 34 Md., 582; Towne vs. 
Towne, 191 IIl., 478. While the evidence was uncontroverted 
that a short time before the policy in suit was issued the insured 
had made application to another company for insurance, and had 
been rejected, there was no direct proof that he had been in- 
formed of the rejection; but the representation being false, it 
was for the jury to say under all the circumstances disclosed by 
the evidence whether as a man of average capacity, in the ordi- 
nary course of human affairs the insured should have under- 
stood, that his proposal had been unfavorably acted on, or drawn 
the inference that it had been rejected: American Union Life 
Ins. Co. vs. Judge, 191 Pa., 484. 

In the instructions given which adopted not only the four- 
teenth request of the defendant, but the seventh request of the 
plaintiff, the jury were correctly instructed that unless they 
found constructive notice by which the insured was chargeable 
with such knowledge this ground of defense could not prevail. 
The plaintiff’s eighth request was properly refused, as the inquiry 
was not limited to any particular kind of contract, but was in- 
tended to elicit information whether upon his application insur- 
ance in any form had been refused. 

An exception to the further instruction, that if the risk of loss 
was thereby increased the plaintiff could not recover, has not 
been argued, and must be treated as waived. 

Exceptions overruled. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FourTH CIRCUIT. 


LYNCHBURG COTTON MILL CO. 
v8. 


TRAVELERS INS. CO. or HartrorD, Conn.* 


A provision in an employers’ liability policy requiring suit to be brought 
within thirty days after right of action accrues is waived by negotia- 
tions for a settlement continued until after the expiration of the time, 
and thereafter the ordinary statute of limitations applies. 

Where the correspondence between the company and insured regarding 
such adjustment is continued between its agents and insured, and be- 
tween the former themselves, it is admissible as evidence regarding 
the waiver claimed. 


In Error to the Circuit Court of the United States, for the 
Western District of Virginia, at Lynchburg. 


Statement of facts by WADDILL, D. J. 
On the 18th day of April, 1902, Fitzhugh Stanley, an employee 
of the Lynchburg Cotton Mill Company, was injured in the 


course of his employment; and on the 2ist of April, 1903, he 
recovered a judgment for damages on account thereof, in the Cir- 
cuit Court of Campbell County, against the cotton mill company 
for $5,000 and costs, which judgment was subsequently affirmed 
by the Supreme Court of Appeals of Virginia in March, 1904. 
At the time of the accident to Stanley, the plaintiff in error had 
an employer’s liability policy issued by the defendant in error 
for an amount not to exceed $2,500 for injury to any one person; 
and in said policy the insurance company undertook to defend 
at its own expense, and in the name and on behalf of the assured, 
any suits for damages covered by its policy. The present suit 
was instituted by the plaintiff in error herein, in the Corporation 
Court of the city of Lynchburg, to recover from the defendant in 
error herein the sum of $2,732.93, being the amount claimed un- 
der the accident policy aforesaid as their liability on the judg- 
ment recovered by said Stanley. The case was by appropriate 
proceedings removed from the Corporation Court of Lynchburg 
to the United States Circuit Court for the Western District of 
Virginia. Upon the docketing of the same in the latter court the 
% Decision rendered, Dec. 14, 1906. 
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defendant pleaded non assumpsit, and issue was joined thereon, 
and subsequently filed its special plea in writing setting up in bar 
of the plaintiff’s right of recovery the thirty days’ limitation 
within which suit should be brought, as prescribed by clause 14 
of the policy sued on. To this special plea the plaintiff replied, 
setting forth certain correspondence had by and between it and 
the defendant company and its representatives, looking to an 
adjustment of the controversy, and whereby, as claimed by the 
plaintiff, the benefits of clause 14 of the policy were waived, and 
that in any event such compromise was not abandoned by the 
defendant until the 16th day of September, 1904, a period of less 
than thirty days before the institution of this suit. To this rep- 
lication the defendant filed its rejoinder, likewise setting forth 
a letter from defendant’s counsel to the plaintiff, dated the 16th 
of August, 1904, whereby the defendant insisted that the nego- 
tiations looking to a compromise ended on the date of said let- 
ter of the 16th of August, and that the failure of the plaintiff to 
institute its action within thirty days from that date, said suit not 
having been commenced until the 1oth day of October, 1904, 
barred a recovery, and the said defendant, on account thereof, 
craved judgment against the plaintiff. Upon the issues thus 
joined a jury was impaneled, and after the conclusion of all the 
evidence the court, on motion of the defendant, instructed a ver- 
dict in its favor, to which action of the court, as well as to sun- 
dry rulings made pending the trial, upon the admission and ex- 
clusion of evidence, exceptions were duly taken by the plaintiff, 
and this writ of error sued out to this court. A preliminary mo- 
tion was submitted to this court involving the technical question 
of the sufficiency of the bili of exceptions certifying the evidence 
in the case, and that motion at a previous term of the court was 
in an oral opinion decided in favor of the defendant, the two cir- 
cuit judges concurring therein, and the writer dissenting. The 
evidence, therefore, so far as contained in said bill of exceptions, 
is eliminated, and the case is now before the court solely upon 
the propriety of the rulings of the lower court upon the questions 
raised by the pleadings, and upon the admission and rejection of 
evidence pending the trial, and the entry of judgment for the de- 
fendant. 


RANDOLPH HARRISON and A. R. Lone, for Plaintiff in Error. 
Rospert H. TALLEY and J. T. CoreMAN (Cabell, Talley & 
Cabell and Caskie & Coleman, on the brief), for Defendant in Error. 
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WaApDpILL, D. J. (after stating facts as above). 

Ten bills of exceptions were taken to the action of the lower 
court respecting the admission and exclusion of evidence, and 
one, the eleventh, to the direction by the court of a verdict for 
the defendant. The ten bills of exception and assignments of 
error based thereon relate to the efforts on the part of the plain- 
tiff to introduce certain correspondence between the plaintiff and 
certain of the representatives of the defendant company, or be- 
tween agents and representatives of the respective companies, 
regarding the claim in suit, after the 16th of August, 1904, the 
day on which the defendant in its rejoinder to the special plea 
claims to have terminated the efforts at adjustment. The court 
in its rulings as set forth in bills of exception from 1 to 8, in- 
clusive, as shown by the able and elaborate opinion of the learned 
judge of the court below was controlled largely by its view of 
the effect of the effort at compromise upon the fourteenth clause 
of the policy sued on; the court’s view being that what had been 
done operated only to suspend the clause in question during the 
périod of such efforts at adjustment, which, as averred by the 
defendant, terminated on the 16th day of August, 1904, and that 
suit should have been instituted on the policy within thirty days 
from that time, and that inasmuch as the correspondence and 
evidence sought to be introduced, as shown by said eight bills 
of exception, related to efforts at adjustment after the 16th day 
of August, such correspondence could not be introduced; it not 
appearing that those claiming to act for the company had author- 
ity to waive any of the conditions or provisions of the policy as 
shown by the sixteenth clause thereof. It is as to the first ruling 
of the court, and as a consequence of which its subsequent rul- 
ings were made, that we shall first pass. Section 14 of the policy 
of insurance is as follows :— 


14. No action shall lie against the company as respects any 
loss under this policy unless it shall be brought by the assured 
himself to reimburse him for loss actually sustained and paid 
by him in satisfaction of a judgment after trial of the issue. No 
such action shall lie unless brought within the period within 
which a claimant might sue the assured for damages unless at 
the expiry of such period there is such an action pending 
against the assured, in which case an action may be brought 
against the company by the assured within thirty days after 
final judgment has been rendered and satisfied as above. The 
company does not prejudice by this clause any defenses to such 
action which it may be entitled to make under this policy. 
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The plaintiff in error satisfied the judgment against it on the 
15th day of April, 1904, and under the strict terms of clause 14 
suit should have been instituted thereon within thirty days from 
that time, but by reason of the correspondence of the parties this 
period was confessedly extended from the 15th of May, 1904, 
until the 16th day of August, 1904; and the effect of the decision 
of the lower court is that what occurred operated to suspend said 
clause to the 16th day of August, 1904, when it was again re- 
vived and became operative for a period of thirty days, thereby 
requiring suit to be instituted within thirty days from the 16th of 
August, 1904. In this view we are unable to concur, believing 
that the same is neither supported by reason or authority. 
Clause 14 was a limitation prescribed by the contracting parties 
in the interest of the insurer, and which should be construed 
most favorably for the insured: Holladay’s Adm’r vs. Phoenix 
Ins. Co., 7 U. S. App., 325, 2 C. C. A., 463; Cotten vs. Fidelity 
& Casualty Co. (C. C.), 41 Fed., 506; 2 May on Insurance (3d 
Ed.), § 478; 2 Wood on Fire Insurance (2d Ed.), 120. 

The insurer had the right to insist on the enforcement of this 
special limitation, but upon departing therefrom, certainly in the 
absence of express stipulation to the contrary, what was done 
operated, not as a suspension of the clause, but a waiver thereof, - 
and after such waiver the general statute of limitations of the 
state, and not the special time named in the contract, governed 
_ the parties in the enforcement of the same. The reason for this 
is apparent, and this case is a striking illustration of what would 
be the ill effect of a contrary doctrine. No one would ever know 
when, as to such contracts, the statute of limitations began or 
ceased to run. It would not be determinable from an examina- 
tion of the contract, nor from the state statute, but would depend 
upon an uncertain and indefinite state of facts, as to which per- 
sons might think differently, and bring about a chaotic condition, 
which would be exceedingly undesirable. The requirement to 
sue within thirty days is a stringent clause at best, in contraven- 
tion of the general law on the subject, and only enforcible be- 
cause of the special agreement of the parties; and it is one that 
cannot and should not be revived by implication, if once lost; 
and, besides, the equities of the case would be unfavorable to 
the adoption of such a policy. The insurer knowing his rights 
under the general law could afford to waive the clause in ques- 
tion, in order to effect an adjustment, and the assured likewise 
to make or entertain such a proposition, realizing that by so 
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doing he would forfeit nothing, and upon failure proceed by suit 
within the statutory period to enforce his claim. The contrary 
view would result in making practically impossible any effort at 
compromise between the parties, certainly so far as the assured 
is concerned. If it be suggested that the benefit of the clause, so 
far as securing speedy adjustment, would be lost, the answer is 
that at least a specific contract for revivor of the special limi- 
tation contemplated after the failure of the settlement should be 
had, if it is proposed to avoid the statutory limitation. This 
question would seem to be precluded, so far as this court is con- 
cerned, by the decisions of the Supreme Court of the United 
States; and certainly the decisions of two of the states of this 
circuit; namely? Maryland and West Virginia, are to the same 
effect. In Semmes vs. Hartford Ins. Co. (13 Wall., 158) a twelve 
months’ limitation in an insurance policy having expired, when 
it was impossible by reason of the war for the insurer to sue, 
the Supreme Court held that such limitation was avoided, and 
not merely suspended; and iti an able and elaborate opinion Mr. 
Justice Miller distinguished between the effect of such clauses in 
contracts and the ordinary limitation prescribed by statute. He 
said :— 

“We are of opinion that the period of twelve months which the 
contract allowed the plaintiff for bringing his suit does not open 
and expand itself so as to receive within it three or four years of 
legal disability created by the war, and then close together at 
each end of that period, so as to complete itself, as though the 
war had never occurred. It is true that in regard to the limita- 
tion imposed by statute this court has held that the time may be 
so computed, but there the law imposes the limitation, and the 
law imposes the disability. It is nothing, therefore, but a neces- 
sary legal logic that the one period should be taken from the 
other. * * * Such is not the case as regards this contract. 
The defendant has made its own special and hard provision on 
that subject. * * * Now, this contract relates to the twelve 
months next succeeding the occurrence of the loss, and the court 
has no right, as in the case of a statute, to construe it into a num- 
ber of days equal to twelve months, to be made up of the days in 
a period of five years in which the plaintiff could lawfully have 
commenced his suit. So, also, if the plaintiff shows any reason 
which in law rebuts the presumption, which, on the failure to sue 
within twelve months, is by the contract made conclusive against 
the validity of the claim, that presumption is not revived again by 
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the contract. It would seem that when once rebutted fully noth- 
ing but a presumption of law, or presumption of fact, will again 
revive it. There is nothing in the contract which does it, and we 
know of no such presumption of law. Nor does the same evil 
consequence follow from removing absolutely the bar of the con- 
tract, that would from removing absolutely the bar of the stat- 
ute; for, when the bar of the contract is removed, there still re- 
mains the bar of the statute, and, though the plaintiff may show 
by his disability to sue a sufficient answer to the twelve months 
provided by the contract, he must still bring his suit within the 
reasonable time fixed by the legislative authority ; that is, by the 
statute of limitations.” 

In Thompson vs. Phoenix Ins. Co. (136 U. S.¢ 287) Mr. Justice 
Harlan, speaking for the court, in considering a provision of a 
character similar to the one under consideration, said :— 

“While the validity of such a stipulation cannot be disputed 
(Riddlesbarger vs. Hartford Ins. Co., 7 Wall., 386, 389) we do 
not doubt that it may be waived by the company, and such waiver 
need not be in writing. It may arise from such a course of con- 
duct on its part as will equitably estop it from pleading the pre- 
scribed limitation in bar of the suit by the insured.” 

In the same case, on page 299 of 7 Wall., the learned. justice 
further said (citing from Mickey vs. Ins. Co., 35 Iowa, 174, 180): 

“It would be contrary to justice for an insurance company to 
hold out the hope of an amicable adjustment of the loss, and thus 
delay the action of the insured, and then be permitted to plead 
this very delay, caused by its course of conduct, as a defense to 
the action when brought.” 

In Hartford Ins. Co. vs. Unsell (144 U. S., 439, 448) the Su- 
preme Court of the United States considered the effect of a 
waiver of the provisions of a contract of the kind, and what con- 
stituted such waiver, and the forfeitures thereof, and quoting from 
the opinion of Mr. Justice Bradley, in Ins. Co. vs. Norton (96 
U. S., 234), said :-— 

“We have recently in the case of Ins. Co. vs. Norton (96 U. S., 
234) shown that forfeitures are not favored in the law; and the 
courts are always prompt to seize hold of any circumstances that 
indicate an election to waive a forfeiture, or any agreement to do 
so on which the party has relied and acted. Any agreement, dec- 
laration, or course of action on the part of an insurance com- 
pany, which leads a party insured honestly to believe that by 
conforming thereto a forfeiture of his policy will not be incurred, 
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followed by due conformity on his part, will and ought to estop 
the company from insisting upon the forfeiture.” 

And in the further progress of the opinion, on page 450 of 144 
U. S., the court said :— 

“It is always open for the insured to show a waiver of the con- 
dition or a course of conduct on the part of the insurer which 
gave him just and reasonable ground to infer that a forfeiture 
would not be exacted. But it must be a just and reasonable 
ground, one on which the insured has a right to rely.” 

The case of Semmes vs. Ins. Co., supra, was followed by the 
Court of Appeals of Maryland in Earnshaw vs. Sun Mutual Aid 
Society (68 Md., 465, 475) and by the Supreme Court of Ap- 
peals of West Virginia, in Galloway vs. Standard Fire Ins. Co. 
(W. Va.), 31 S. E., 960, 971. To the same effect is Ins. Co. vs. 
Baker, 153 Ill., 240; Eliot Nat. Bank vs. Beale, 141 Mass., 566, 
570; Jackson vs. Fidelity & Casualty Co. of N. Y., 41 U.S. App., 
552, 562, 21 C. C. A., 394. 

A further citation of authority is not deemed necessary, as we 
feel not only bound by those given, but are convinced of the 
soundness of the rule adopted, as well as the justice of the con-. 
clusions that flow therefrom. Many of the authorities upon each 
side of the question will be found in the interesting discussion of 
the subject in the lower court’s opinion, to which we refer. 

The rulings of the court as set forth in the bills of exception 
Nos. 1 to 8, inclusive, may doubtless have been correct under 
the court’s view of the suspension, as distinguished from the 
waiver of clause 14 of the policy, as the parties to the correspond- 
ence on behalf of the defendant in error may not have had au- 
thority to waive any of the provisions of the policy, including the 
extension of the time under which suit might be instituted; but 
if the suspension was not a practical question, the clause having 
been previously waived by the course of conduct of the defend- 
ant company respecting the same, then manifestly the letters 
sought to be introduced should have been admitted as a part of 
and along with the other correspondence between the parties, or 
their agents, as to the adjustment of the claim. The rejected 
letters consisted of certain correspondence between the plaintiff 
and the local and state agents of the defendant, and between said 
agents themselves, regarding the adjustment of the claim in suit 
and which was a mere continuation of the same adjustment ad- 
mitted to have been under consideration for ninety days, after 
the thirty-day limitation under which suit might be brought had 
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expired. These letters, together with the explanation of the cir- 
cumstances under which and why they were written, should have 
gone to the jury along with the other communications had be- 
tween the parties upon the issues joined, and it cannot be said 
that the plaintiff may not have been prejudiced because of such 
failure: Boston & Albany R. R. Co. vs. O’Reilly, 158 U. S., 334, 
337, and cases cited; Resurrection Gold Mining Co. vs. Fortune 
Gold Mining Co., 64 C. C. A., 180, 189. 

The objections to the rulings of the trial court, as shown by 
bills of exception 9 and Io, appear not to be well taken, and cer- 
tainly in a subsequent trial the questions therein raised will be- 
come immaterial. 

It follows from what has been said that the action of the lower 
court should be reversed, with costs, and the case remanded 
thereto, with directions to award a new trial, the same to be had 
in accordance with the views herein expressed. 

Reversed. 


SUPREME COURT OF PENNSYLVANIA. 


PEARCE MFG. CO. 
v8. 


LEBANON MUT. INS. CO.* 


The policy required an itemized statement of the loss. 


Held, That reference in the proofs of loss to a copy of such itemized state- 
ment in the office of insured, which had been furnished to the ad- 
juster and was in his possession, was sufficient compliance. 


Plans and specifications of the building and the cost of its replacement, 
as requested by the adjuster, were not necessary where the loss was 
total and sufficient proofs of loss had been furnished. 


Appeal from Court of Common Pleas, Mercer County. Action 
by the Pearce Manufacturing Company against the Lebanon 
Mutual Insurance Company. Judgment jor plaintiff. Defend- 
ant appeals. 

Plaintiff presented these points :-— 

(1) “That the proofs of loss furnished by the plaintiff to the 
defendant company, within sixty days after the fire, were a sub- 
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stantial compliance on the part of the plaintiff with the require- 
ments of the policy in suit concerning proofs of loss.” Answer: 
“Affirmed.” 

(2) “That if the defendant company received the proofs of loss 
on August 7, 1904, and held the same until September 13, 1904, 
without making any objection thereto, except such objections 
as were mentioned in the letter from defendant’s adjuster, Mr. 
Strobel, to the plaintiff, dated August 27, 1904, and in evidence, 
this fact would constitute a waiver on the part of the defendant, 
of any other defects in, or objections to, the proofs of loss, not 
set forth in the said letter of August 27, 1904.””’ Answer: “Af- 
firmed.” 

Defendant presented these points :-— 

(1) “Under all the evidence the plaintiff cannot recover in this 
action, the proofs not being in compliance with the requirements 
of the policy.” Answer: “Refused.” 

(4) “No evidence has been adduced of any act or declaration 
of the insurance company by which the plaintiff was deceived or 
lulled into security by which it was deprived of any right or legal 
remedy.” Answer: “Refused.” 

(5) “Even if that had been a waiver by the company, the re- 
opening of negotiations on and after September 13, 1904, by the 
plaintiff, the demand for an appraisal and request for the com- 
pany to proceed to an immediate adjudication of the loss, was a 
waiver on the part of the plaintiff and a reinstatement of the 
former relations of the insurer and the insured.” Answer: “Un- 
der the evidence in this case, this point is refused.” 

Verdict and judgment for plaintiff for $1,545. Defendant ap- 
pealed. 

Argued before Mitchell, C. J., and Fell, Brown, Mestrezat, 
Potter and Elkin, JJ. 


W. K. Jennincs and D. C. Jennincs, for Appellant. 
GrorGE E. REYNOLDS and Q. A. Gorpon, for Appellee. 


POTTER, J. 
This was an action upon a policy of fire insurance. The verdict 
and judgment were for the full amount of the policy. Upon the 
trial, the court below ruled that the proofs of loss were in sub- 
stantial compliance with the requirements of the policy, and the 
only question submitted to the jury, and determined by it, was 
the amount of the loss. The question involved in this appeal is 
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stated by counsel for appellant as being whether the proofs of 
loss were in compliance with the terms of the fire insurance 
policy. It is contended that they were not, because the insured 
was required, among other things, to set out in its statement of 
loss, the cash value of each item of the property, and the amount 
of the loss thereon. This the insured failed to do directly in this 
case, it is claimed, in so far as the machinery was concerned, but 
it did so indirectly, by referring to a schedule which set forth 
the items in detail. The statement of loss, in this respect, in the 
formal proof, is worded as follows :— 

Machinery, as per schedule on file at the office of the Pearce 
Manufacturing Company, Pittsburg—$50,982.21. Less esti- 
mated value of scrap, and subject to depreciation for wear and 
tear. 

‘The total amount of insurance upon the machinery was only 
$25,000, which was very considerably less than the amount of the 
loss thereon, as claimed. The proofs of loss were sworn to, and 
were furnished within the time stipulated in the policy, and were 
admittedly correct in form, and complete in every respect, ex- 
cept that they did not include, in themselves, an itemized state- 
ment of the machinery alleged to have been destroyed, but re- 
ferred to the detailed schedule of such machinery on file in the 
office of the plaintiff company in Pittsburg. If no copy of this 
schedule had previously been furnished to the insurance com- 
pany, and if the information contained in it had been withheld, 
then the objection to the proofs of loss in this respect would have 
been well founded. The trial judge recognized this fact, and in 
charging the jury said: “At first blush this objection seems to be 
a valid one, but when, as shown by the testimony in the case, it 
is considered that a copy of this very schedule had been delivered 
to the adjuster of the defendant company on June 30, 1904, and 
has remained in his possession ever since, or was at least pro- 
duced by him here in court, it would seem that this technical 
omission, if omission it was, was rendered harmless and did not 
deprive or withhold from the defendant company any informa- 
tion within the knowledge of the plaintiff company, nor in anv 
way mislead the representatives of the defendant company.” A 
copy of this schedule appears in the evidence as Exhibit No. 5, 
and it shows a statement itemized in minute detail, of the ma- 
chinery and apparatus, as located upon the different floors of the 
building, and the valuation placed upon all the various items. 
It is admitted by the defendant that this schedule was furnished 
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by the plaintiff to the adjuster of the defendant company within 
thirty days after the fire, and that it remained in the possession 
of the defendant until the time of the trial. In the view of the 
trial judge, this preliminary schedule, taken in connection with 
the formal proof of loss, constituted a substantial compliance 
with the terms of the policy, and he so instructed the jury. We 
think this instruction was correct. 

In considering a similar provision in a fire insurance policy, in 
Boyle vs. Ins. Co. (16g Pa., 349) this court said: ‘We quite 
agree with the learned trial judge that the proofs of loss afforded 
a sufficient notice of the character and amount of the plaintiff's 
claim. If it had seemed as to any particular lot or class of goods 
to be wanting in clearness or precision, the attention of the in- 
sured should have been drawn to it and such further information 
asked for as was fairly necessary to the ascertainment of the loss. 
The law does not require the performance of: useless things, or 
favor the arbitrary imposition of useless burdens. Substantial 
performance is enough.”’ 

In the present case it would certainly be requiring a useless 
thing, and would impose a useless burden upon the plaintiff to 
require it to furnish the defendant company with a copy of the 
schedule on file in the Pittsburg office, when a duplicate of such 
schedule was already in the adjuster’s hands, and had been there 
for months, and had been used by the insurance company in 
making its own estimate of the amount of the loss and in prepar- 
ing a proposition for compromise. It would have been but a 
restatement of something as to which the company was already 
informed. 

It is apparent from the correspondence which passed between 
the parties, as is shown by the evidence, that the matter in dis- 
pute was not as to the number or character of the articles which 
had been damaged or destroyed, but it was confined practically 
to a difference of opinion as to their value. It is true that the 
proofs of loss set out the amount of the loss upon the machinery 
in a lumping sum, but there is no allegation that the schedule 
did not correctly represent the machinery in the mill, which had 
been destroyed by the fire. It is urged in the argument that the 
schedule which contained the itemized statement in detail of the 
machinery, not being directly incorporated in the proofs of loss, 
was not sworn to as required by the terms of the policy. But 
no objection was made to the schedule upon this ground by the 
company when it was presented, nor was any request made to 
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have the schedule verified by affidavit. The adjuster merely re- 
quested a copy of the schedule on file in the Pittsburg office, and 
no more. This much he already had in his own hands, and must 
have been thoroughly familiar with. 

In Gould vs. Ins. Co. (134 Pa., 570) the present Chief Justice 
formulated from the decisions a rule which he expressed as fol- 
lows: “If the insured, in good faith, and within the stipulated 
time, does what he plainly intends as a compliance with the re- 
quirements of his policy, good faith equally requires that the 
company shall promptly notify him of their objections, so as to 
give him the opportunity to obviate them; and mere silence 
may so mislead him to his disadvantage, to suppose the com- 
pany satisfied, as to be of itself sufficient evidence of waiver by 
estoppel.” Under this rule, it was the duty of the insurance com- 
pany, or its representative, to expressly request a sworn copy of 
the schedule, if they intended to insist upon an additional affi- 
davit. 

As we are of opinion that the court below was correct in rul- 
ing that the proofs furnished were in substantial compliance 
with the terms of the policy, the question of waiver does not 
arise, and need not be considered. 

It is also urged as a further reason why recovery should not 
be had in this case, that verified plans and specifications of the 
building claimed to have been destroyed, together with a detailed 
estimate of the cost of replacing the same, were not furnished 
in compliance with a request made by the adjuster. This matter 
is not included by appellant in the statement of the question in- 
volved. But if it is properly to be considered, it is sufficient to 
say that the insurance was upon a single building, and the loss 
was total. Consequently, no ether proof of loss than the pre- 
liminary notice was necessary: Pennsylvania Fire Ins. Co. vs. 
Dougherty, 102 Pa., 568; Roe vs. Ins. Co., 149 Pa., 94; Me- 
Gonigle vs. Ins. Co., 168 Pa., 1. 

The assignments of error are overruled and the judgment is 
affirmed. 





Star Fire Ins. Co. vs. Ring. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION. FIRST DEPARTMENT. 


STAR FIRE INS. CO., Appellant, 
vs. 


CHAS. E. RING, Impleaded, Respondent.* 


A company has power to revoke an agency although in violation of the 
contract, and injunction will lie to prevent an agent from continuing 
to act in such case. His remedy lies in an action for damages for 
breach of contract. 


Appeal by the plaintiff from an interlocutory judgment of the 
Supreme Court, entered in the office of the Clerk of the County 
of New York on the 27th day of October, 1905, sustaining a de- 
murrer to plaintiff's complaint on the ground that it states no 
cause of action. 


ARNOLD L. Davis, for Apfellant. 
HoumeEs Jonss, for Respondent. 


HOUGHTON, J. 

The complaint alleges that on the second day of November, 
1903, through plaintiff's general agents and managers, the de- 
fendant Ring was appointed local agent for plaintiff with power 
to write and issue policies of fire insurance, and that thereafter, 
and on the oth day of August, 1904, such appointment was re- 
voked and annulled, and that notwithstanding such revocation 
the defendant continues to act as agent, claiming the power to 
write and issue insurance policies binding upon plaintiff. The 
relief asked is that the defendant be restrained and enjoined from 
issuing insurance purporting to bind plaintiff, and that he be re- 
quired to deliver up all policies and books pertaining to such 
agency. The contract appointing the general agents of plaintiff, 
who appointed defendant, and his contract with such general 
agents, as well as the revocation of agency, are annexed to the 
complaint and made a part thereof. 

By the contract that was entered into with defendant by the 
general agents of plaintiff, the agency was to continue for a valu- 
able consideration for the period of five years. This provision of 
the contract with respect to the period for which the agency 
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should continue was deemed by the learned court below in con- 
sidermg the demurrer interposed by defendant as controlling 
upon the right to terminate the agency, and hence he concluded 
that because there was no legal right to revoke the agency it re- 
mained unrevoked, and that the agency still continued, and that 
therefore the complaint stated no cause of action. The question 
presented is not whether the plaintiff had any right to discharge 
the defendant and terminate his agency, but whether, either 
rightly or wrongly, it has in fact done so. 

The complaint shows that plaintiff has terminated the agency 
and revoked defendant’s authority to write policies of insurance 
in its behalf. This being the fact defendant has no further right 
to continue to act as agent or to assume to write contracts of 
insurance binding upon plaintiff, and plaintiff has the right to en- 
join him from continuing so to do. The continuance of such a 
practice might be highly injurious to plaintiff and equity will aid 
in enforcing its discontinuance. If the plaintiff has been guilty of 
a breach of its contract with defendant he has his remedy for 
damages, but he cannot continue to act as agent after revoca- 
tion, although such revocation may have been wrongful. The 
complaint therefore states a good cause of action and the demur- 
rer was improperly sustained. 

The interlocutory judgment sustaining the demurrer should be 
reversed, with costs, and the demurrer overruled, with costs, with 
leave to the defendant to withdraw demurrer and to plead over 
on payment of costs in the court below and of this appeal. 

All concur. 





Mut. Life Ins. Co. vs. Lane et al. 


UNITED STATES CIRCUIT COURT. 


E. D. Gror@ia, S. D. 


MUTUAL LIFE INS. CO. or NEw YORK 
vs. 
LANE et AL.* 


The statutes of Georgia provide that a life insurance is a contract by 
which the insurer stipulates to pay a certain sum in case of the death 
of another, and shat the life may be that of the party insured or of 
another in whose continuance he has an interest, and that the in- 
sured may direct payment to be made to his representatives, his 
widow, children or assignee, and when such direction is assented to 
by the insurer, no other person can defeat the same. 


Held, That the statutes were simply declaratory of the common law, and 
their construction by a state court was not binding on a Federal 
court sitting within the state. 


Held, That under the principles of general commercial law governing the 
Federal courts, where the assignment is without insurable interest, 
and bears the ear-marks of a mere wager transaction, the proceeds 
of a policy so assigned will be held to belong to the executors, sub- 
ject to the deduction of expenditures incurred by the assignee. 


Bill of Interpleader. 


A. R. Lawton, for Complainant. 
RoBERT M. HitcH and REMER L. DENMARK, for Executors. 
GARRARD & MELDRIM, for Max Alexander. 


SPEER, D. J. 

The Mutual Life Insurance Company of New York filed a bill 
of interpleader, with the averments following. On the 5th of 
August, 1899, it issued a policy of insurance on the life of the late 
John R. Young, then of Savannah, Ga. The policy was made 
payable to his executors, administrators or assigns. The con- 
tract was what is known as a “twenty-payment, deferred dividend 
life policy”, with the cash surrender, loan and extended insurance 
provisions usual in such policies. Its face value was $50,000, and 
the annual premium $2,242. On the oth day of September, 1go2, 
Young borrowed from the company the sum of $4,000, and 
pledged the policy as security therefor. Young died on Novem- 
ber 19, 1905. Previously to his death; namely, on the 30th of 
April, 1903, there was filed with the complainant what purported 
to be an assignment of the policy from Young to one Max Alex- 
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ander. Shortly after Young’s death Max Alexander, claiming to 
be assignee, filed proofs of death, claiming the entire amount 
payable on the policy. This was $46,133.89. 

The assignment is as follows :— 

For one dollar, to me in hand paid, and for other valuable 
considerations (the receipt of which is hereby acknowledged) 
| hereby assign, transfer and set over to Max Alexander, 
whose P. O. address is Savannah, Ga., all my right, title and 
interest in this policy No. 983258, issued by the Mutual Life 
Insurance Company of New York, and for the considerations 
above expressed, I do also for myself, my executors and ad- 
ministrators, guaranty the validity and sufficiency of the fore- 
going assignment to the above named assignee, his executors, 
administrators and assigns, and their title to the said policy 
will forever warrant and defend. 

Dated in Savannah, Ga., this 30th day of April, 1903. . 

[Signed] JOHN R. YOUNG. 

In the presence of 

[Signed] M. HYAMS, JR. 


Young died testate. By his will Mills B. Lane, J. W. Mott 
and D. C. Ashley were appointed executors. The bill recites that 
these executors have notified the complainant that the assign- 
ment by their testator to Max Alexander is invalid. They claim 
the entire proceeds of the policy. Alexander also notified com- 
plainant that, if it paid the proceeds of the policy to the executors, 
he will hold it liable therefor. The assignment of the policy does 
not disclose the consideration for the transfer. Protesting that 
it is not in collusion with either party, averring its willingness 
to pay the proceeds to the persons entitled, and being advised 
that it cannot with safety pay the same to either, the complainant 
brings its bill against the executors of Young and against Al- 
exander, and insists that they ought to interplead, in order that 
the court may determine, and the complainant know, to whom 
the proceeds of the policy should be paid. There are the usual 
prayers for process, and the further prayer that the complainant 
may be permitted to deposit the fund in court, and that upon 
such deposit the defendants may be enjoined from further mo- 
lesting it about the matter in question. The deposit has been 
made, and order passed directing the controverting defendants to 
interplead, and the complainant in the usual way has been dis- 
charged and acquitted of all responsibility and liability to either 
of the parties defendant to the bill. The answers of the defend- 
ants are voluminous, but it does not appear that a recital of the 
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various clauses thereof is essential to an understanding of the 
controversy. It is proper, however, to state that the executors 
admit that Alexander may equitably recover such sums as he may 
have paid out for or on account of the policy, with interest for the 
same, but they deny his right to the surplus, on the ground that 
since he had no insurable interest in the life of the testator the 
assignment is therefore null and void, as a speculation upon hu- 
man life, and contrary to public policy. The assignee was nei- 
ther related by blood or marriage to the deceased, nor was he a 
partner, creditor, or otherwise financially interested with him in 
any pecuniary enterprise. 

The questions presented are these: Did Alexander’s lack of 
insurable interest in the life of Young ipso facto constitute such 
a wager upon that life, as to be void as against public policy, or, 
if not in legal contemplation inherently void, do the facts in evi- 
dence, attending the assignment, oblige the court to declare it a 
violation of the established rules regarding wagering contracts on 
human life? Max Alexander insists that no insurable interest in 
him was necessary. He contends that it was not required by the 
statutes of this state as construed by its highest tribunal. The 
assignee, in support of this contention, relies upon sections 2114 
and 2116 of the Civil Code of Georgia of 1895. These provisions 
of the local statutory law are as follows :— 

An insurance upon life is a contract, by which the insurer for 

a stipulated sum, engages to pay a certain amount of money if 

another dies within the time limited by the policy. The life 

may be that of the assured, or of another in whose continu- 
ance the assured has an interest. 


The assured may direct the money to be paid to his personal 
representatives, or to his widow, or to his children, or to his 
assignee, and upon such direction, given and assented to by 
the insurer, no other person can defeat the same. But the as- 
signment is good without such assent. 


It appears that these provisions of the state law were written 
by the first codifier, the late T. R. R. Cobb, whose profound and 
varied accomplishments have left an indelible impression upon 
the jurisprudence of the state. By a special statute, the state, in 
the codification of its laws adopted the first Code as an entirety. 
The same method has been followed with subsequent editions. 
The Code prepared by Mr. Cobb was adopted by act of the Gen- 
eral Assembly, assented to December 19, 1860. It did not take 
effect until the Ist of January, 1862. The facts following may be 
of interest: On the 9th of December, 1858, provision was made 
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by the General Assembly of the state for the election of three 
commissioners to prepare for the people of Georgia a Code, which 
should as near as possible express in a condensed form the laws 
of Georgia, whether derived “from the common law, the Consti- 
tutions and statutes of the state, the decisions of the Supreme 
Court, or the statutes of England of force in this state”. David 
Irwin, Herschel V. Johnson and Iverson L. Harris were elected 
commissioners under the provisions of this act. The last two 
named, declining the position, his excellency, Governor Brown, 
supplied the vacancies by the appointment of Thomas R. R. Cobb 
and Richard H. Clark. On the 18th of March, 1861, a convention 
of the people then in session resolved that in the publication of 
the Code it should be made to conform to the government of the 
Confederate States, instead of the government of the United 
States, and also that the Constitution of the Confederate States 
should be published as a part of the Code. We are also informed 
that :-— 


It is but an act of justice to the publisher to state that the 
typographical errors which appear in the book are mainly at- 
tributable to the frequent change of printers during the prog- 
ress of its publication, resulting from the excited and unsettled 
state of our national affairs. No less than eleven printers, who 
were at one time or another engaged in the printing of the 
Code, are now in the service of the Confederate States. 


These facts are gathered from the preface of perhaps the first 
volume of the first edition of this ancient Code, which was is- 
sued in 1861 from the press of the Crusader Book & Job Office, 
conducted by John H. Seales, of Atlanta, Ga. It is the volume 
once owned and annotated in his own handwriting by the illus- 
trious Chief Justice Lumpkin, and was doubtless presented to 
him by his son-in-law, the famous codifier. It was purchased by 
the writer, when a very young man, at the sale after his death of 
the library of E. P. Lumpkin, one of the sons of Georgia’s first 
chief justice. The report of the committee of the Legislature 
which recommended the act of adoption in this stormy epoch of 
legal evolution seems pertinent to the present inquiry. It is 
printed in the preface of this historic volume. “If the Code now 
presented”, reads the report, “were a new system of jurispru- 
- dence, or had the commissioners attempted to graft upon our 
system any new features extracted from others, and unharmoni- 
ous with our own, or even if alterations in a well-defined public 
policy had been attempted, your committee would have paused, 
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hesitated to recommend the mode of adoption suggested, without 
at least calling the special attention of the Legislature to each of 
the new and essential changes. But at an early date of our re- 
vision and examination, the codifiers announced the leading 
principle by which they had attempted to guide their laborers, 
and your committee report the same prominent in all the 
amendments and changes made at their suggestion. This prin- 
ciple was, to admit no change or alteration in any well-defined 
rule of law, which had received legislative sanction, or judicial 
exposition, and to add no principle or policy which had received 
the condemnation of the former, or was antagonistic to the set- 
tled decisions of the latter”. The provisions of the Code now 
of force differ in no respect from those of the first Code, except 
in this sentence :— 


The life may be that of the assured, or of another (even if a 
slave) in whose continuance the assured has an interest. 


The language of the section relied upon by Max Alexander is 
identical with that of the first Code, and, as we have seen, that 
“no alterations in a well-defined public policy”, “no change or al- 
teration in any well-defined rule of law which had received legis- 
lative sanction, or judicial exposition” “would have been ap- 
proved” by the committee, upon whose report the Code as it 
stands to-day was adopted, the second provision stands in toti- 
dem verbis written in the original codification. 

We have, therefore, but to consider the general principles of 
law and public policy on this topic as they were understood at 
the time of the adoption of the Code and since then to discover 
that Georgia has at no time attempted by legislation to adopt 
a policy at variance with those principles as they relate to insur- 
ance policies where no insurable interest is concerned. There is 
no room for construction or interpretation in the clear and un- 
ambiguous language of the great lawyers who framed these pro- 
visions. ‘The life may be that of the assured, or of another in 
whose continuance the assured has an interest.”” This is no de- 
parture from general law. Equally in harmony with that law are 
the unequivocal provisions “that the assured may direct the 
money to be paid to his personal representative, or to his widow, 
or to his children, or to his assignee, and upon such direction 
given and assented to by the insurer no other person can defeat 
the same, but the assignment is good without such assent’. It is 
impossible upon any principle of construction to hold because 
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payment may be directed to an assignee, that this avoids a set- 
tled principle, at least in the courts of the United States, that 
the assignee himself must be qualified to receive payment. To 
argue that these lucid words of the statute import that payment 
may be made to any assignee whatever would make valid every 
assignment to pay a gambling debt, an assignment by a wife of 
a policy on her life to pay the debt of her husband, or an assign- 
ment for any other consideration, however openly and palpably 
it might violate the settled principles of the general law. What 
warrant, then, is there for a construction which is to write into 
the statute a provision of which there is not the slightest evi- 
dence of legislative intention? The whole argument for the al- 
leged assignee is that because, forsooth, the statute authorizes 
payment to an assignee—an authorization which every other 
statute of every other state, and every judicial decision, ap- 
proves—it must also mean that payment may be made to an 
assignee who has no insurable interest, when such payment is 
held plainly inimical to the general law and to public policy. It 
seems, then, that since the statutory law of the state is merely 
silent on this topic, unless there are other cogent considerations 
advanced in behalf of Max Alexander, the general law which 
makes an insurable interest in the assignee essential to the valid- 
ity of the assignment must control our action here. 

It is, however, urged that the United States courts must sur- 
render the right to make an independent judgment upon this 
subject, for the reason, as insisted, that the Supreme Appellate 
Court of the state, construing the statute, have held that in Geor- 
gia an insurable interest is not necessary to such assignments. 
Were it apparent that the Supreme Court of the state had con- 
strued and not amended the statute, it is not clear that upon this 
question a national court would be bound by such construction. 
It is true that there is some conflict of authority upon this sub- 
ject, but the true rule is believed to be expressed in Hartford 
Fire Ins. Co. vs. Chicago, etc., R. R. Co. (175 U. S., 100), in the 
language following :— 


“Questions of public policy, as affecting the liability for acts 
done, or upon contracts made and to be performed within one of 
the states of the Union—when not controlled by the Constitu- 
tion, laws or treaties of the United States, or by the principles of 
the commercial or mercantile law, or of general jurisprudence of 
national or universal application—-are governed by the law of 
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the state as expressed in its own Constitution and statutes, or de- 
clared by its highest court.” 

See, also, Rev. St., § 721 [U. S. Comp. St., 1901, p. 581], and 
authorities cited; Carpenter vs. Providence Washington Ins. 
Co., 16 Pet., 495; Watson vs. Tarpley, 18 How., 517; U. S. vs. 
Muscatine, 75 U. S., 575; Manhattan Life Ins. Co. vs. Hen- 
nessy, 33 C. C. A., 625. We inquire, then, is a controversy like 
this, relating to a contract of insurance, within the scope of the 
commercial or mercantile law, or general jurisprudence of na- 
tional or universal application? Upon this we have the high 
authority of the Supreme Court of the United States announced 
in Carpenter vs. Providence Washington Ins. Co., supra, and the 
opinion as rendered by Mr. Justice Story. “The questions under 
our consideration”, said that great jurist, “are questions of gen- 
efal commercial law, and depend upon the construction of a con- 
tract of insurance, which is by no means local in its character, or 
regulated by any local policy or custom. Whatever respect, 
therefore, the decisions of state tribunals may have on such a 
subject, and they certainly are entitled to great respect, they 
cannot conclude the judgment of this court. On the contrary, 
we are bound to interpret this instrument according to our own 
opinion of its intent and objects, aided by all the lights which 
can be obtained from all external sources whatsoever; and, if 
the result to which we have arrived differs from that of these 
learned state courts, we may regret it, but it cannot be permitted 
to alter our judgment”. And thirty-nine years later, in Oates vs. 
National Bank (100 U. S., 246), Mr. Justice Harlan, for the 
court, declared :— 

“While the Federal courts must regard the laws of the several 
states and their construction by the state courts (except when the 
Constitution, treaties or statutes of the United States otherwise 
provide) as rules of decision in the courts of the United States, 
in cases when applicable, they are not bound by the decisions of 
their courts upon questions of general commercial law. Such 
is the established doctrine of this court, so frequently an- 
nounced”, etc. 

Whatever may have been said to the contrary, wherever pos- 
sible, the courts of the United States invariably accord the pro- 
foundest respect to the conclusions of the state courts. They 
follow blindly their construction of a state statute, which is en- 
tirely local in character. Their rules of property within the state, 
particularly as to real estate, are also invariably adopted. It is, 
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however, true that when a statute of a state is merely declaratory 
of a general principle of commercial jurisprudence, is clear and 
unambiguous in its terms, and the state court by apparent con- 
struction, with definiteness and precision, writes into the statute 
a fundamental change in such general law, the courts of the 
United States will not on that account forego their settled duty 
to render independent judgments on such general law. 

The latest decision on this topic, made by the Supreme Court 
of Georgia, is Rylander vs. Allen, 125 Ga., 206. The opinion was 
rendered by Chief Justice Fish, and is written with his well- 
known forcefulness and ability. It is there expressly held that :— 

“One has the right to procure insurance on his own life and 
assign the policy to another, who has no insurable interest in the 
life insured, provided it be not done by way of cover for a wager 
policy.” 

This case was decided March 28, 1906, less than a year ago, 
and the learned chief justice states that “this exact question has 
never been decided by this court”. He quotes Civil Code, 1895, 
§§ 2114, 2116, supra. A distinct expression of the court’s con- 
clusion will be found on page 208 of the opinion. It is in the ap- 
proval of an extract from the opinion of Mr. Justice Little, in 
Union Fraternal League vs. Walton, tog Ga., 1. In delivering 
the opinion for the majority of the court, Mr. Justice Little had 
said :— 

“By section 2116 of the Civil Code it is provided that the as- 
sured may direct the money to be paid to his personal represen- 
tative, or to his widow, or to his children, or to his assignee. 
* * * We are aware that there is seemingly irreconcilable 
conflict between tlie adjudicated cases as to whether the as- 
signee of a life policy takes anything under the assignment un- 
less he has an insurable interest in the life insured. But it will be 
noted that under the provisions of our Code no such qualifica- 
tions are made essential to the validity of the assignment, nor do 
we think under sound reasoning any can exist.” 

Now, I must state with great deference, and with the pro- 
foundest respect for all the eminent judges of our state who have 
agreed on this subject, that the section of the Code quoted was 
not designed to define the qualifications or requisites which make 
a valid assignment. The Supreme Court of the state seems to 
use these two sections of the local statutory law as a foundation 
for their argument, or “sound reasoning”—to use the language 
of Justice Littlke—that no insurable interest is required. It will, 
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however, be easily perceived from the context, as set forth in the 
opinion of Justice Fish, that the entire argument is based upon 
the views of other courts, with which the Georgia court is in 
harmony on this mooted question, and that no construction or 
interpretation of the statute is attempted. It is simply stated by 
Justice Little, and restated by Justice Fish in the later case, that, 
under the provisions of the Georgia Code, the qualification of an 
insurable interest is not made essential to the validity of an as- 
signment by the provisions of the Code. This may easily be 
granted. It is true that the Code contains much law, and much 
good law. It is probably a codification as valuable to the peo- 
ple of Georgia as the Code of Napoleon to the people of France. 
It does not, however, purport to contain all the law, and, while 
the essentials of insurable interest are not embodied in the Code, 
there stands the general commercial law, and the controlling 
decisions of the Supreme Court of the United States, which de- 
clare that an insurable interest is essential to such assignments. 
On this topic the Georgia statutes are neither final, complete nor 
conclusive. In fact, they are voiceless. This decision of the 
Georgia court, however, affords an argument on the general 
law in tavor of the contention of Max Alexander as compre- 


hensive and strong as that presented by any other court. It cites 
a multitude of state decisions with which it is in accordance. As 


many might be cited to the contrary. It is obvious that to dis- 
cuss this conflict would be “labor ineptiarum”. In support of 
the conclusion, Chief Justice Fish cites two decisions of the Su- 
preme Court of the United States, which, if in point, would, of 
course, be controlling here. They are A‘tna Life Ins. Co. vs. 
France (94 U. S., 510), and New York Mutual Life Ins. Co. vs. 
Armstrong, 117 U. S., 591. The first of these differs in all re- 
spects from the case at bar. The policy had been taken out by 
Andrew J. Chew for the benefit of Lucetta P. France; Lucetta 
P. France was Chew’s sister. Besides, the sister had loaned the 
brother some $2,400. The court below held that “such a policy 
is sustainable at law on account of the nearness of the relation- 
ship between the parties, and especially as Mrs. France, at the 
time the insurance was effected, was one of Chew’s next of kin, 
prospectively interested in his estate as a distributee”. “We con- 
cur”, said Chief Justice Bradley for the Supreme Court, “in the 
construction of the policy made by the court, and in the validity 
of the transaction”. The learned justice continues :— 

“As held by us in the case of the Connecticut Mutual Life Ins. 
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Co. vs. Schaefer (94 U. S., 457), any person has a right to pro- 
cure an insurance on his own life and to assign it to another, 
provided it be not done by way of cover for a wager policy.” 

In other words, Justice Bradley states that the great court had 
held the law to be precisely as stated by the letter of our Code. 
He continues, and this is the crucial point :— 

“Where the relationship between the parties, as in this case, 
is such as to constitute a good and valid consideration in law for 
any gift or grant, the transaction is entirely free from such impu- 
tation.” 

“Expressjo unius exclusio alterius est.” It would seem to fol- 
low from this statement of Justice Bradley that, where there is 
no relationship between the parties “such as to constitute a good 
and valid consideration in law for any gift or grant”, the trans- 
action is not “free from such imputation”. If the proposition is 
true, the converse proposition would seem also true. 

We turn to the Connecticut Mutual Life Ins. Co. vs. Schaefer, 
the same volume (94 U. S., 457), cited by the famous associate 
justice. We find the facts to be that a policy of insurance was 
effected by a husband and wife upon their joint lives, payable to 
the survivor on the death of either. Subsequently they were 
divorced a vinculo matrimonii. She, having thereafter paid the 
premiums to the time of his death, brought suit on the policy. 
This also, it will be observed, is not the case of an assignment. 
The court sustained the insurance, and the ruling was placed 
upon the ground that the parties had both an insurable interest 
at the time the insurance was effected. “It is well settled”, said 
Mr. Justice Bradley, again speaking for the court, “that a man 
has an insurable interest in his own life, and in that of his wife 
and children, a woman in the life of her husband, and a creditor 
in the life of his debtor. Indeed, it may be said generally that 
any reasonable expectation of pecuniary benefit or advantage 
from the continued life of another creates an insurable interest 
in such life. And there is no doubt that a man may effect an in- 
surance on his own life for the benefit of a relative or friend, or 
two or more persons, on their joint lives, for the benefit of the 
survivor or survivors. * * * The essential thing is that the 
policy shall be obtained in good faith, and not for the purpose of 
speculating upon the hazard of a life in which the insured has 
no interest”. In the life of John R. Young Max Alexander had 
no interest. In his death Alexander’s interest was great. In 
New York Mutual Life Ins. Co. vs. Armstrong, supra, the re- 
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maining decision of the Supreme Court of the United States, 
cited by the Supreme Court of Georgia, the’ essentiality of an in- 
surable interest was not discussed save by implication, and the 
implication is against Alexander’s contention. ‘The matter in is- 
sue was the ruling of the court below, excluding evidence of the 
fact that the policy had been taken out by fraud, and that the in- 
sured had been murdered to obtain its proceeds. The Supreme 
Court admitted the evidence and denied the recovery, on the 
ground of that fraud and that murder. The essentials, or “quali- 
fications’ —to use the language of the Supreme Court of Georgia 
—to the validity of an assignment were not involved. Mr. Jus- 
tice Field, however, who pronounced the opinion, used the fol- 
lowing language :—— 

“A policy of life insurance, without restrictive words, is as- 
signable by the assured for a valuable consideration equally with 
any other chose in action, where the assignment is not made to 
cover a mere speculative risk, and thus evade the law against 
wager policies, and payment thereof may be enforced for the 
benefit of the assignee, and, under the system of procedure in 
many states, in his name.” 

This is the general law, and it is also the statutory law oi 
Georgia, but the question remains: Is not an assignment of a 
life insurance policy like that before the court (not an endow- 
ment or tontine policy), to one who has no interest in the life of 
the assured, ‘ a mere speculative risk” on the length of his life, 
and the chances of gain by his death? The word “speculative” 
in this sense is authoritatively defined to mean “disposed toward 
speculation, as distinguished from investment”. There can be 
little doubt what the masterful comprehension of Mr. Justice 
Field regarded as a “speculative risk”. In immediate sequence 
to the language just quoted, he cites authority in support of his 
proposition, and the first case cited is Warnock vs. Davis, 104 
U.S., 775, 780. We turn to this leading case, and there we find 
the proposition broadly and decisively stated :— 

“A person who has procured a policy of insurance on his life 
cannot assign it to parties who have no insurable interest in his 
life.” 

The decision was by a unanimous court. It was rendered at 
a time when, for copiousness and solidity of learning, for vigor- 
ous perspicacity, and fer the facility with which it handled and 
disposed of questions of the gravest moment, the great court 
has scarcely been surpassed. The chief justice was Morrison R. 
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Waite. His associates were Samuel F. Miller, Joseph P. Brad- 
ley, John M. Harlan, Stanley Matthews, Ward Hunt, William B. 
Woods and Horace Gray, and, speaking for the court, there sat 
the jurist member of a family of four brothers, not inferior in the 
highest powers of the mind to any other which has added to the 
accomplishments or enhanced the fame of American character. 
Said Justice Field :-— 

‘The association had no insurable interest in the life of the de- 
ceased, and could not have taken out a policy in its own name. 
Such a policy would constitute what is termed a ‘wager policy’, 
or a mere speculative contract upon the life of the assured, with 
a direct interest in its early termination.” 

Construing this extract from the opinion of Warnock vs. 
Davis with that quoted above from the New York Mutual L.ife 
Ins. Co. vs. Armstrong, it is easily discoverable that a mere 
speculative risk, and the assignment of a policy without insur- 
able interest in the assignee, in the opinion of the Supreme Court 
import one and the same thing. Justice Field then proceeds with 
the definition of what constitutes such an insurable interest as 
will take the contract out of the class of wager policies :— 

But in all cases there must be a reasonable ground, founded 
upon the relations of the parties to each other, either pecuniary, 
of blood or affinity, to expect some benefit or advantage from 
the continuance of the life of the assured. Otherwise the con- 
tract is a mere wager, by which the party taking the policy is 
directly interested in the early death of the assured. Such poli- 
cies have a tendency to create a desire for the event. ‘They are, 
therefore, independently of any statute on the subject, con- 
demned, as being against public policy.” 

The learned justice recognizes the strong diversity of opinion 
among the courts of the states on this most important question, 
but this does not disturb him, or the judgment of the controlling 
tribunal for which he speaks. It is also true that the astonish- 
ing advance in the commercialism of the country apparently has 
induced a difference between the Supreme Court of the United 
States and several text-writers of high character. A notable in- 
stance of this may be found in the fine work of Professor Vance, 
Dean of the George Washington Law School in the District of 
Columbia, published in the useful and admirable Hornbook Ser- 
ies of the West Publishing Company. See Vance on Insurance, 
pp. 141-144. | do not think, however, that Professor Vance at- 
taches sufficient significance to what is perhaps the supreme task 
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of the statesman and the jurist of our coyntry, and that is the 
prevention of assassination and murder, and the education of 
the public to an appreciation of the value of human life. This is 
at once the most prevalent and portentous germ of character 
degradation among the American people. In little more than a 
generation three chief magistrates of the nation have been as- 
sassinated. In the mother country, save for the execution in a 
period of revolution of the first Charles, the life of no chief ruler 
has been successfully assailed since the Middle Ages. The sta- 
tistics of murderous crimes in the United States are simply hor- 
rifying, and in many localities, while innumerable lives have beer 
taken, no murderer with a tithe of influence and respectability 
has been executed for murder, even the most cruel and cow- 
ardly, within the memory of any man now alive. In this state 
and district a man of reputable antecedents is lying in jail, 
charged with murder to obtain the value of the dead man’s in- 
surance. Our population is rapidly becoming heterogeneous. 
Innumerable recruits are yearly discharged upon our shores 
from countries where human life is of less value than the smallest 
premium upon the most trivial life policy. If to all of the en- 
couragements and facilities for the commission of homicide 
which now exist the rule established by the Supreme Court shall 
be annulled, and a system for the issuance or assignment of life 
insurance policies shall be generally adopted, by which the party 
taking a policy, where the assignment is direct, is, in the lan- 
guage of Justice Field, “directly interested in the early death of 
the assured”, not only will it have a tendency, as he says, “to 
create a desire for the event”, but in a multitude of cases to 
make the event inevitable. Nor is the assignment of such a 
policy to one without an insurable interest less inimical to public 
policy than such a contract of insurance itself. “The assign- 
ment of a policy”, said Mr. Justice Field, “to a party not having 
an insurable interest is as objectionable as the taking out of a 
policy in his name”. Nor does it matter that the assignee acted 
in entire good faith. The rule is inexorable. In Warnock vs 
Davis, it is stated that :— 

“No fraud or deception upon any one was designed by the 
agreement, nor did its execution involve any moral turpitude. 
* * * To hold it valid for the whole proceeds would be to 
sanction speculative risks on human life, and encourage the evils 
for which wager policies are condemned.” 

Warnock vs. Davis is not the latest deliverance of the Supreme 
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Court on this subject. In Crotty vs. Union Mutual Ins. Co. (144 
U. S., 623) Justice Brewer, for the unanimous court, announced : 

“It is the settled law of this court that a claimant under a life 
insurance policy must have an insurable interest in the life of the 
insured.” 

This case was decided in 1891, and | find after careful exam- 
ination of all the subsequent reports that the Supreme Court of 
the United States has not in any respect departed from this “set- 
tled law”. The understanding I have reached as to this rule is 
strongly enforced by the opinion of Judge Shelby in the case of 
Manhattan Life Ins. Co. vs. Hennessy (39 C. C. A., 625), decided 
by the Circuit Court of Appeals of this circuit. In that case the 
policies in question were assignable by their express terms, and 
it was therefore, of course, “in the contemplation of the parties” 
that in case of assignment the amount of the policy should be 
paid to the assignee, but said Judge Shelby for the unanimous 
court, all the circuit judges sitting :— 

“The decisions of the New York Court of Appeals are to the 
effect that the assignee of the policy can collect and hold the 
proceeds even when he never had an insurable interest in the 
life of the insured. * * * But the Supreme Court does not 
approve this doctrine. The rule established by the latter court 
is that the assignee must have an insurable interest. His posi- 
tion must be such that the policy could have been legally issued 
payable to him.” 

And Judge Shelby cites Warnock vs. Davis. 

There is, moreover, I regret to discover, much evidence in this 
case which awakens grave suspicion as to the good faith and 
integrity of this claim. Alexander testifies that he paid Hyams, 
as agent for Young, $4,768 for this policy. At the time of the 
assignment $4,000 had been borrowed of the company by Young. 
This was the entire cash surrender value. While the policy was 
to be paid up in twenty years, it was not payable until the death 
of Young. There remained to be paid sixteen annual premiums 
of $2,242 each, amounting to $25,872. There was also $200 in- 
terest on the loan, which interest at the maturity of the policy 
would have aggregated $3,200. This sum added to the premi- 
ums and the amount paid for the policy made a total of $43,840, 
which Alexander would have expended to carry the policy to 
maturity. The cash surrender value at maturity was only $35,- 
goo. This amount, reduced by the amount of the loan, would 
have made a net value to Alexander of $31,900, while he would 
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have invested $43,840. In other words, had Young lived until 
the maturity of the policy, and had Alexander paid what he 
would have been obliged to pay, his loss on the transaction would 
have been $11,940. He claimed that at the end of the twenty 
years he would have received large dividends. This, however, 
is largely conjectural, and the average investor would scarcely 
‘rely upon uncertain dividends to compensate him for a certain 
outlay. Alexander denies that the fact the insured might die 
before the expiration of the twenty-year period entered into the 
consideration of the transaction, but this is scarcely credible. 
It appears from the evidence that the assured was a prominent 
and widely known man. He had large means, and was able at 
any time to obtain all the money he might need for his exten- 
sive business. A few months before the assignment he hac 
passed through an exceedingly dangerous illness, during which 
his death was generally anticipated. These were matters of 
common knowledge in the community. He had long been one 
of the foremost citizens of Savannah. He was a member of 
numerous clubs and societies, and a leader in important business 
enterprises. He was president and director of a prosperous 
naval stores company. Its assets were over a half million dol- 
lars in value. He was a director in one of the principal banks, and 
an important building and loan company. He was interested 
in other business enterprises. At the time of his death he was 
president of the Board of Trade of Savannah, and had previously 
held the same position. He had never married, and had very ir- 
regular habits in working, eating and sleeping, and was very 
imprudent. At times he was quite dissipated, and used intoxi- 
cating liquors to excess. His face was very red, and on account 
of his prominence these facts were well known in the commun- 
ity. After recovering from his critical illness, which was an ex- 
treme and prolonged attack of pneumonia, he resumed his habits 
of dissipation to such an extent as to cause serious anxiety to 
his friends. Alexander, while disclaiming any intimacy with 
Young, said that he knew him, and sometimes met him in barber 
shops. In the safe deposit box of John R. Young his executors 
found a receipt for this policy of $50,000, dated August 30, 1902. 
This receipt was signed by Cornelius F. Moses, the local mana- 
ger of the company, per M. Hyams, Jr. This indicated that the 
policy was to be forwarded to the company as security for the 
loan of $4,000. This was the first clue the executors obtained as 


to this important transaction. Hyams acted as the cashier of 
VoL. XXXVI.—30. 
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Moses, the local manager, and also solicited insurance. He is 
the principal witness for Alexander, and, like Alexander, had 
been an employee of the wholesale grocery house of 5. Gucken- 
heimer’s Son, of Savannah. At first the executors could obtain 
no definite or satisfactory information with regard to the policy. 
Moses did no more than tell them that the policy had been sold, 
and that the insured at the time of his death had no interest in it. 
He at first declined to give the name of the purchaser, or give 
any other information on the subject. Later he disclosed to one 
of the executors that the purchaser was Max Alexander. It 
was stated that Alexander had purchased the policy through 
Moses’s cashier, M. Hyams, Jr., who, it was alleged, was the 
agent or broker of Young in the transaction. No indorsed 
check, receipt or other written evidence was produced to show 
the consideration paid Young for the assignment. This was 
written on a small printed form issued by the company. The sig- 
nature and the figures in the number of the policy are in the 
handwriting of John R. Young. The other writing it contains, in- 
cluding the recital that Alexander was the assignee, is in the hand- 
writing of Hyams. The witness to its execution was also Hyams. 
The instrument recites a nominal consideration of $1. Alex- 
ander testified that he did not know Mr. Young in the transac- 
tion at all. All his dealings were with Hyams, the alleged bro- 
ker, who had been his friend for many years. Alexander seems 
to have had some difficulty in gathering the purchase price. In 
making the payment, he gave Hyams two promissory notes for 
$1,000 each, one note for $1,200, a cashier’s check on the Chat- 
ham Bank for $1,500, and a personal check for the remaining 
$68. These notes were not made payable to Young, but to Hy- 
ams. The cashier's check was payable to Alexander, and in- 
dorsed to Hyams. The check for $68 was payable to Hyams. 
The cashier’s check for $1,500 was in evidence, but Alexander 
testified that he had destroyed the notes after they were taken 
up at maturity. At the time Alexander was thirty-seven years 
old. He testified that he bought the policy purely as an invest- 
ment, although he adm'ts that Hyams suggested in the course 
of the negotiations that, in case of Mr. Young’s death, the entire 
proceeds of the policy would be paid to him. It appears from 
the evidence that if he had at the time taken out a policy on his 
own life, for the same amount and under the same form of con- 
tract, it would have been a much better investment. It is true 
that Alexander put in evidence receipts for three annual pre- 
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miums on the policy; to wit, for 1903, 1904, 1905, and three in- 
terest payments for $200 each on Young’s $4,000 loan. But 
Young knew nothing of this. The premium and interest pay- 
ment together amounted to $2,442 per year. This was $342 per 
year more than the salary lor which he was working with Guck- 
enheimer’s Son. He claimed, however, to have had other means. 
Hyams testified that in the fall of 1902, when the $4,000 loan was 
made, Mr. Young asked him to sell the policy before the next 
premium fell due. He had no further communication with Mr. 
Young on the subject until after the policy was sold in May, 
1903. He states that he tried to sell it to Mr. Arthur Weil, a 
wholesale merchant, and to Mr. S. Guckenheimer, Alexander’s 
employer, but neither of them would buy. Later, he states, he 
approached Alexander, and succeeded in getting an offer from 
him for $4,768 for the policy. He states that after getting this 
offer he went to Mr. Young’s office, and told him he could net 
him $695.22 for the policy. Young told him to come back a day 
or two later and he would let him know about it. He returned 
about 4 o’clock in the afternoon of April 20, 1902, and Young 
agreed to accept the $695.22. He then produced two copies of 
the printed assignment, which Mr. Young signed in blank in his 
presence, only filling in the policy number. He states this was 
done in Mr. Young’s office, when only Young and Hyams were 
present, though several clerks were in the outer office. He 
cashed at the Chatham Bank the cashier’s check for $1,500, given 
him by Alexander, and carried the currency to Mr. Young and 
paid him $695.22. He took Young’s receipt for it. This receipt 
was not produced. Young did not ask him who was the as- 
signee, and died without knowing it, so far as the witness could 
tell. The two notes for $1,000 each, one note for $1,200, given 
him by Alexander, Hyams indorsed to C. F. Moses, manager, 
who discounted them at the bank for him; he having no bank 
account. He collected from Alexander the amount of the dis- 
count, and paid it to Moses. He had no regular book of account 
with Moses, and got no money from him for the proceeds of the 
note, but simply made a memorandum of it on a small slip of 
paper, and put this in a little cash box in Moses’s office, to which 
he as cashier had access. ‘Thereafter, from time to time as he 
needed money, he would take sums from the cash box and make 
a memorandum of it on this slip of paper. This course was pur- 
sued until the entire $3,200 was thus drawn. He claims to have 
acted as Young’s agent or broker. Of the $4,768 received on 
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account of his principal he retained a commission or brokerage 
of $3,072.78. He could not remember any reason why he paid 
$695.22 to Young. He might have paid any other arbitrary 
amount. According to his own statement, Hyams, if he was 
indeed the broker of Young, perpetrated a shocking fraud upon 
his principal. The fact that without acquainting Young he 
charged his unconscious principal the unconscionable commis- 
sion of 87 per cent for his services in the transaction as a broker, 
taken in connection with his intimacy with Alexander, would 
seem to demand the closest scrutiny of a court of conscience. 
Besides, his testimony is marked by a swiftness and boldness 
little short of effrontery. Young, he says, was satisfied with a 
sum which was less than 15 per cent of the proceeds of his policy 
as sold. He would have been satisfied, Hyams said, with $100. 
He asked no questions. He was paid $695.22. When asked how 
this sum was calculated, Hyams said that he did not know, but 
that Young would have been satisfied with twenty-two cents. 
There is a baleful and sinister light on the whole transaction, 
It is plain from the high stations in business life attained by John 
R. Young in Savannah, one of the foremost ports of the nation, 
that he was endowed with clear business sagacity and a decisive 
character. Such a man would be as little likely as any other 
tamely to submit to such flagrant imposition. While his voice is 
silent in view of his business character, it must be true that this 
transaction never occurred as stated, or else that he was in such 
decline, mentally and physically as well, that the participants 
could readily discover that he had but a little while to live. Be- 
sides, if the transaction was straight, what the necessity of keep- 
ing the facts from Young; why the circuitous methods of pay- 
ment? Why not pay Young directly? Why make the notes 
and checks payable to Hyams? Why withhold from Young the 
true price paid for his property? Why deprive him of his right 
to know the commissions with which he is charged? Alexander, 
it is true, testifies that he was ignorant of this conduct on the 
part of Hyams, but he knew that he was buying the property of 
Young, and he knew that he was giving checks and notes to 
Hyams. This was enough to put him on inquiry, and he is 
chargeable with knowledge of all the fraud and wrong which on 
inquiry he might have ascertained. In truth, from his own testi- 
mony, and that of Hyams, in this whole transaction Hyams was 
acting much more in his interest than in the interest of Young. 
This clerk in a grocery store was making promissory notes, and 
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undertaking to pay more per annum than his entire salary, in 
order to speculate on the life of the president of the Savannah 
Board of Trade. It is not difficult, with the policy and the blank 
transfer in Hyams’s possession, to understand how readily the 
details of the scheme might have been perfected. As for Young, 
in the large transactions he constantly handled, it may be true 
that he did not care to maintain this policy, or he may have lost 
sight of it. It may be that Young, having met his loan by trans- 
ferring the policy in blank with the cash surrender value, had no 
purpose to maintain the insurance. On this the evidence was 
silent. My own conclusion is that Young felt that he was dealing 
with the company; that Hvams, the cashier of Moses, the local 
manager, was its representative; and that Hyams gave him the 
impression that the money he received, if he received any at all, 
was the value of his policy over and above the loan for which he 
had pledged the policy as security. If, then, Alexander, Hy- 
ams or Moses, or either or all of them, for unlawful speculative 
designs, paid the premiums and the interest on the note, the 
effect of this action was to keep alive the policy, not for their 
benefit, but for the benefit of the legal representatives of John 
R. Young. 

It is safe to conclude that, not only every friend of John R. 
Young, but every business man of any consequence or any 
powers of observation in the city of Savannah, knew that the 
president of the Board of Trade had but a short time to live. 
Safely may we assume that none more clearly saw his precarious 
hold on life than men engaged in life insurance, especially the 
agents of those companies which had given him life insurance. 
The entire case as developed by the evidence is a signal instance 
of the wisdom of the rule hereinbefore discussed, which we have 
seen is established by reiterated decisions of the Supreme Court 
of the United States. 

Counsel for the executors concede that Alexander should be 
repaid for all expenditures made by him on account of the policy, 
and the loan, with interest thereon. In view of this concession, 
decree will be taken accordingly. He will, therefore, suffer no 
loss. He will have his whole outlay with 7 per cent interest. 
The insurance company has no complaint. It has paid the money 
into court, requested the determination of the court on the issues 
involved, asks its reasonable costs, and begs that it may be no 
longer disturbed. These prayers will be approved by the decree. 
Mr. Lawton, of counsel who presented this bill, suggested an al- 
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lowance of $1,000 as his honorarium. That he has underesti- 
mated his services, the court is not able to perceive. There is 
no proof that his estimate is exorbitant, and the allowance will, 
therefore, be made. This is justified by the authorities: Louis- 
iana State Lottery Co. vs. Clark (C. C.), 16 Fed., 20; Trustees 
vs. Greenough, 105 U. S., 535. 

Deducting these sums conceded to Alexander and allowed to 
counsel, together with the costs, from the fund in the hands of 
the court, decree will be taken determining the right of the ex- 
ecutors to the balance of the sum deposited by the complainant 
in the registry of the court to the credit of this case. 


UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 





MICHAELSEN 
v8. 


SECURITY MUT. LIFE INS. CO.* 


Where the policy provides that it is payable at the home office, and that 
it is to be subject. to the laws of the state where such office is located, 
the remedy for an anticipated breach of contract is governed by the 
laws of such state. 


Under the law of New York renunciation of an executory contract by a 
mutual company does not entitle the insured to sue for breach of 
contract, but to compel its specific performance by a suit in equity. 


At Law. On motion for judgment for defendant non obstante 
veredicto. 


EDWARD W. MAGILL, for Plaintiff. 
Jos. H. TAULANE and THos. EARLE WHITE, for Defendant. 


HOLLAND, D. J. 
On the 22d day of November the defendant corporation issued 
a life insurance policy on the life of the plaintiff for $10,000, being 
policy No. 13,990. This policy contained, among other things, 
the following clause, which designates the place of performance: 
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In consideration of the application for the policy and the 
payment of $247.40, and of the further payment of t247 40 to 
be made.on or before the twenty-second day of November in 
every year during the continuance of this contract, the Security 
Mutual Life Insurance Company does hereby agree to receive 
Frederick L. Michaelson, of Philadelphia, state of Pennsyl- 
vania, as a member of said association, and issue this policy, 
subject to the conditions and with the benefits herein indorsed, 
and upon receipt of satisfactory evidence to the association of 
the death of the above named member during the continuance 
of this policy in full force and effect, promises to pay at its 
office in the city of Binghamton, N. Y,, to Fannie Michaelson, 
his wife, if living, at the time of such death, otherwise. to the 
legal representative of the deceased, the sum of ten thousand 


dollars, 


Etc. It also contained an express stipulation as to the laws by 
which the contract should be governed and construed; as fol- 
lows :— 

The place of this contract is expressly agreed .to be the home 
office of the association in the city of Binghamton, N. Y., and 
this contract shall be governed by and construed according 
to the laws of the state of New York. 


Plaintiff continued this policy in force by the payment of the 


stipulated premiums until about May 16, 1904, when the defend- 
ant corporation, by its agents, endeavoring to effect a change oi 
policy with the plaintiff, secured control of his policy No. 13,990, 
in the place of which another policy of the defendant corporation, 
for the same amount, was tendered, and rejected by, plaintiff. 
The defendant corporation, though repeatedly requested, refused 
to return to plaintiff his old policy, and refused to accept the 
premium due thereon for the year 1904, and by letter and act in- 
dicated to the plaintiff that :t (the defendant) regarded the old 
policy as.no longer in effect. The plaintiff treated this as a breach 
of the insurance agreement on the part of the defendant, elected 
to rescind the contract, sued in this district in disaffirmance 
thereof for the recovery of the premiums paid, and after trial the 
jury awarded the full amount of the premiums, with interest 
thereon from the date of the suit; there having been no previous 
demand shown. 

At the trial of the cause the defendant raised the objection. 
(1) that, this being a New York contract to be controlled anu 
construed according to the laws of that state, an action for dam- 
ages could not be maintained; (2) and, even if it could, under 
the laws of New York, the measure of damage is not the amount 
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of the premiums paid by the plaintiff on the policy. The first 
was urged as a ground for a nonsuit, and the second as a point 
upon which the court was requested to charge the jury. The 
first was overruled, and the court instructed the jury that the 
measure of damage in the case was in accordance with the laws 
of Pennsylvania. I[n due time the defendant filed reasons for a 
new trial and motion for judgment non obstante veredicto, in 
accordance with the provisions of the Pennsylvania act of 1905 
(P. L., p. 286). 

There is no dispute as to the place of performance. It is con- 
ceded: that the policy expressly stipulates that New York shall 
be the place of performance, nor is there any difference of opin- 
ion as to the fact that the laws of New York are to govern in the 
construction and interpretation of the policy. The defendant 
contends that, as New York is conceded to be the place of per- 
formance and the policy is to be construed and the rights of the 
parties under it controlled by the laws of the state of New York, 
an action for anticipatory breach of this executory contract of 
insurance cannot be maintained, but that the plaintiff’s remedy is 
in equity to compel the defendant to continue to receive pay- 
ments of premium and recognize the old policy as an existing 
obligation. The plaintiff, while conceding the facts that the 
place of performance is New York and that the contract of in- 
surance expressly provides that it shall be governed and con- 
strued according to New York law, yet, as this is not a suit upon 
the contract, but is an action in disaffirmance of it for a recovery 
of damage for a breach thereof, the law of the forum must apply. 

The very able and elaborate brief submitted by plaintiff’s coun- 
sel fails in my judgment to establish this to be the law. This be- 
ing a New York contract, we must look to the laws of that state 
for the purpose of ascertaining, in the first instance, whether or 
not the plaintiff can under those laws elect to treat the action of 
the insurance company as a breach of contract and bring suit for 
damages in disaffirmance thereof. If the laws of New York do 
not permit the insurance company to breach a contract such as 
this and authorize the plaintiff to bring an action for such an- 
ticipatory breach, but do require the plaintiff in all such attempts 
to file a bill to compel the insurance company to continue the 
contract, then the plaintiff is bound by that law, and, notwith- 
standing the fact the suit was brought without the state, the law 
follows the contract and binds the plaintiff as much in this forum 
as though he had proceeded in New York. This being a New 








York contract, and that state the place of performance, such mat- 
ters as the bringing of suit, admissibility of evidence, and stat- 
utes of limitation, which are matters of remedy, depend upon 
the law of the forum. All other matters depend upon the law 
of New York: Morgan vs. Railway Co., 2 Woods, 244, Fed. 
Cas. No. 9804; Scudder vs. Union National Bank, g1 U. S., 406; 
Gray vs. Western Union Telegraph Co. (Tenn.), 64 S. W., 1063. 

As we have held that the plaintiff is required to pursue such 
remedies as the New York laws afford him, it will be necessary 
to examine those laws to see what the rights of the plaintiff are 
under the facts in this case. Upon an examination of the deci- 
sions there it will be found that the rule that renunciation of a 
continuous executory contract by one party before the day of 
performance gives the other party the right to sue at once for 
damages is not applied in the state of New York to contracts 
made by the mutual life insurance companies, but that the reme- 
dies open to the plaintiff are either a bill in equity to compel 
recognition by the defendant of its obligation under the policy 
(William Kelly vs. Security Mutual Life Ins. Co., 186 N. Y., 16), 
or the tender of payments at regular intervals in the future of all 
assessments or premiums legally due, and at the death of the 
insured bring suit for the face of the policy (Langan vs. Supreme 
Council A. L. of H., 174 N. Y., 266). In both these cases it is 
in effect held that an action for damages for the anticipatory 
breach of a contract of insurance cannot be maintained. 

Under the laws of New York it follows that the motion for 
judgment in favor of defendant non obstante veredicto must be 
allowed, and it is therefore ordered and decreed that judgment 
in this suit be entered in favor of the defendant, notwithstanding 
the verdict. 


) 
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SUPREME COURT OF GEORGIA. 





BANKERS’ MUT. CASUALTY CO. 
ve. 

PEOPLE’S BANK OF TALBOTTON.* ‘ 

When a policy of insurance provides that “the assured may require 
the cancellation of the policy at any time’, but does not prescribe 
the manner in which notice of cancellation must be given, before 
the cancellation becomes effective it must appear that notice of the 
cancellation was received by the company. 

Evidence that a letter was written to a given person does not authorize 
the presumption that he received it, unless the evidence also shows 
are letter was properly addressed, duly stamped, and deposited 
in the mail. 


Error from Superior Court, Talbot County. Action by the 
Bankers’ Mutual Casualty Company against the People’s Bank 
of Talbotton. Judgment for defendant, and plaintiff brings error. 


J. J. Buu, for Plaintiff in Error. 
Prersons & MCGEHEE, for Defendant in Error. 


Coss, P. J. 

This was a suit by an insurance company to recover premiums 
alleged to be due, the company being engaged in the business of 
insuring against loss by burglary. The defendant had applied 
for and obtained two policies, each for a term of five years. The 
premiums for the first year had been paid. The policies pro- 
vided that they might be “canceled at any time by written notice 
served upon the assured by a representative of the company or 
mailed to the assured at his address as hereinafter given”. They 
also provided that the assured might “require the cancellation of 
the policy at any time”, but did not provide any particular man- 
ner in which the notice of cancellation should be given. The 
defendant claims that it had given the notice to the company to 
cancel the policies at the expiration of the first year, and there- 
fore the plaintiff was not entitled to recover the premiums sued 
for. Dooley, a witness for the defendant, testified that he was 
cashier of the defendant bank, and before the first year was out 
he notified the company to cancel the policies. The exact lan- 
guage of the witness was: “This notice was given in writing by 
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me, as cashier of the defendant, and was deposited with the post- 
office at Talbotton, Ga., to be forwarded by the United States 
mail.” ‘This testimony referred to a policy in favor of the defend- 
ant on the Bank of Talbotton. Brown, a witness for the defend- 
ant, testified in reference to the policy on a branch bank at Chip- 
ley. He said, “Mr. Dooley wrote to the plaintiff to cancel the 
policy. * * * J wrote to the plaintiff, on March 8, 1902, to 
cancel the policy also. I wrote as cashier, and the letter was 
properly addressed, and I mailed the letter”. There being noth- 
ing in the policy prescribing the manner of notice to be given by 
the assured to the company when the cancellation was desired, 
it was incumbent upon the assured to show that notice had been 
received before the cancellation could be claimed to be effective. 
The case, therefore, turns upon the question whether the evi- 
dence above referred to is sufficient to raise a presumption that 
the letters containing the notice of cancellation were received 
by the company. In National Building Ass’n vs. Quin (120 Ga., 
358) it was held that evidence that a letter was written to a given 
person does not authorize the presumption that he received it, 
unless the evidence also shows that such letter was properly ad- 
dressed, duly stamped, and mailed. See, also, 1 Greenl. Ev., 137, 
and note 2; 35 Alb. L. J., 82; Burch vs. Americus Grocery Co., 
125 Ga., 153. There are some authorities which hold that the 
word “mailed”, when used in reference to sending matter 
through the mails of the United States, carries with it the pre- 
sumption that the postage due on such matter has been paid. 
See Rolla State Bank vs. Pezoldt (Mo. App.), 69 S. W., 53 (5); 
Words & Phrases, 4275; Pier vs. Heinrichshoffen, 67 Mo., 169. 
But in the decision of National Building Ass’n vs. Quin, supra, 
that meaning does not seem to be given to the word “mailed”, 
it being there used to describe the mere act of depositing a letter 
in the mails. In this sense there might be such a thing as the 
mailing of an unstamped letter. The presumption that a letter 
has been received when intrusted to the mail for delivery is a pre- 
sumption arising from the regularity in the method of business 
adopted by the postal authorities. In order for this regularity to 
take place, certain things must be done by the party depositing 
the matter for carriage in the mail, and therefore the presump- 
tion that a letter or parcel has reached its destination ought not 
to arise until it affirmatively appears that that which the postal 
authorities require to insure carriage and regularity has been 
done. The effect of the ruling in the case last referred to is that, 
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unless it appears affirmatively that a letter has been properly ad- 
dressed, duly stamped, and deposited in the mail, no presump- 
tion of the receipt of the letter will arise. There was, in the 
present case, evidence from which a jury could find that at least 
one of the letters was properly addressed, and that both were 
deposited in the mail, but the evidence is silent as to whether 
they were duly stamped. Under such circumstances there was 
no presumption that the letters were received. On the other 
hand there was positive evidence that they were not received. 
The verdict was without evidence to support it, and a new trial 
should have been granted. 

Judgment reversed. All the Justices concur, except Fish, C. J., 
absent. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ATTORNEY GENERAL 
v8. 


COLONIAL LIFE ASS’N.* 


A fraternal society in Massachusetts is not subject to the statute requir- 
ing the application to be attached to the policy. 


A certificate issued on the statements in the application and medical 
report, both on file with the society, made the statements in the ap- 
plication, so far as material, a part of the contract. 


Where the application agreed that death by suicide, sane or insane, should 
not be covered, and that the contract should be governed by the 
by-laws which similarly provided, there could be no recovery from 
suicide resulting from melancholia. 


Report from Supreme Judicial Court, Suffolk County. Suit 
by the Attorney-General against the Colonial Life Association, 
in which petitioner, on relation of the Insurance Commissioner, 
secured a decree for the winding up of respondent corporation 
and the appointment of a receiver. The cause came on for hear- 
ing on the receiver’s record of claims presented, and the court, 
being about to disallow the claim of Josephine Cooper, was re- 
quested by claimant to report it to the full court. Such claim was 
based on a certificate of insurance for $2,000 issued to claimant’s 
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husband, George H. Cooper, who committed suicide as the re- 
sult of acute melancholia on October 21, 1902. Proofs of death 
were submitted to the association and payment refused because 
the insured committed suicide in violation of the association’s 
by-laws (article 24, § 1), providing that each certificate should be 
void in the event of suicide, whether the member was sane or 
insane, etc. At claimant’s request, the claim was reported for 
the determination of a full court. Claim disallowed. 


ALBERT F. Fiint, for Claimant. 
Henry A. WyMav, for Colonial Life Association. 


BRALEY, J. 

The defendant having been organized under St. 1899, p. 467, 
c. 442, subsequently Rev. Laws, c. 119, as a fraternal beneficiary 
association on the lodge system for the payment of a death bene- 
fit to its members, the provisions of St. 1893, p. 1316, c. 434, § I, 
now Rev. Laws, c. 118, § 73, requiring the application for a policy 
of life insurance to be annexed to the policy, or otherwise it shall 
not be considered a part of the contract or received in evidence 
is inapplicable, and the failure to annex a copy to the certificate 
did not prevent the admission of the application: Kidder vs. 
Supreme Commandery Order of the Golden Cross, 192 Mass., 
The claimant’s rights as a beneficiary to prove the amount 

of insurance which accrued upon the death of her husband de- 
pends upon the provisions of the certificate. A perusal of this 
instrument shows by the recitals in the first paragraph, that it 
is issued upon the statements made by the insured in his applica- 
tion for membership, and alse those made by him to the medical 
examiner, both of which are filed in the secretary’s office, and 
made a part of the contract. By this reference, the application so 
far as material is incorporated as if it had been formally repeated, 
and with the certificate constituted the contract of insurance: 
Kidder vs. Supreme Commandery Order of the Golden Cross, 
ubi supra; Langdeau vs. John Hancock Mutual Life Ins. Co., 
193 Mass., . While conceding this construction it is her 
contention that the reference covers only so much of the applica- 
tion as related to the bodily health and physical history of the 
applicant. But this clause cannot be thus narrowed without vio- 
lating the sense in which the parties used the language. The 
condition upon which the certificate is issued rests upon two 
distinct considerations. They are, the general statements of the 
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insured, and those given by him to the physician. The context 
that the statements are accepted as being full and true, without 
any suppression oi material facts, while evidently referring to 
answers contained in the medical examination do not limit his 
express offer found in the declaration or statement following the 
examination that “I also consent and agree that if a certificate 
or policy is granted on this application the same shall not cover 
* * * death by suicide, whether sane or insane”. Besides, 
under the by-laws of the defendant then in force it was provided 
that “each certificate shall be expressed to be void in the event 
of suicide whether the member be sane or insane’, and the last 
clause of the certificate stipulates that it “shall be governed by, 
subject to, and construed only according to the constitution, by- 


laws and regulations of this association. * * *” It is stated 


in the report that the insured committed suicide as the result of 
acute melancholia, and the violation of this subsequent condition 
worked a forfeiture of the certificate or policy: Cooper vs. Mass. 
Life Ins. Co., 102 Mass., 227. See, also, Daniels vs. N. Y., N. H. 
& H. R. R. Co., 183 Mass., 393, 397. The beneficiary being 
bound by the terms of the contract, her claim, therefore, must be 
disallowed: Langdeau vs. John Hancock Mutual Life Ins. Co., 
ubi supra. 
So ordered. 








Miscellaneous. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper;\ as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


ACCIDENT—UNDISCLOSED INJURIES. 

In the case of North American Accident Insurance Company 
vs. Trenton, decided by the Court of Civil Appeals of Texas, Feb- 
ruary 13, 1907, it was held that where the accident application 
warranted that insured had never been injured, and where he told 
the agent that his foot and fingers had been injured, but it was of 
no consequence, the question was for the jury whether the risk 
had been increased. A company is estopped from setting up 
false answers made by its agent or solicitor in the application. 


ACCIDENT—TOTAL LIABILITY. 

In the case of Continental Insurance Company vs. Wade, de- 
cided by the Court of Civil Appeals of Texas, February 20, 1907, 
it was held that the provision in an accident policy requiring the 
injuries to at once result in total disability for business did not 
apply to injuries resulting in death and calling for a death benefit. 


Books OF ACCOUNT. 

In the case of Monger & Henry vs. Queen Insurance Com- 
pany of America, decided by the Court of Civil Appeals of Texas, 
January 9. 1907, evidence that merchants kept records on cash 
register slips was held not admissible to show that such slips 
were a compliance with a requirement to keep books of account. 


BENEVOLENT SOCIETY—SUICIDE. 

In the case of Zimmerman, jr., vs. Supreme Tent of Knights 
of the Maccabees of the World, decided by the St. Louis (Mo.) 
Court of Appeals, February 5, 1907, it was held that suicide as a 
defense against payment of a claim could not be extended for a 
greater length of time under a by-law subsequent to a contract 
limiting it to five years. 
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BENEVOLENT SOCIETY— MEMBERSHIP. 

In the case of Supreme Lodge Knights and Ladies of Honor 
vs. Johnson, decided by the Supreme Court of Arkansas, Febru- 
ary 4, 1907, it was held that where the by-laws require the mem- 
ber to be initiated before his membership is complete, the society 
is not obligated for any claim before such initiation. While the 
lodge had power to waive by-laws the election of an applicant to 
office who had never been admitted nor performed any duties 
was not a waiver. Suspension under the by-laws for failure to 
pay an assessment within the time required relieved from liabil- 
ity under the member’s certificate. 


BENEVOLENT SOCIETY—MISSTATEMENT OF AGE. 

In the case of Modern Woodmen of America vs. Vincent, de- 
cided by the Appellate Court of Indiana, February 27, 1907, it 
was held that where the age stated was a warranty, and it was 
in fact one year greater, but the rate would have been the same, 
the contract was only voidable, and where the insurer in its an- 
swer alleged nothing to show its election to avoid the policy for 
the breach, it will be treated as a waiver of such right. 


SUICIDE—CORONER’S VERDICT. 

In the case of Craiger vs. Modern Woodmen of America, de- 
cided by the Appellate Court of Indiana, February 28, 1907, it 
was held that a coroner’s verdict and the evidence before him 
were inadmissible to show suicide where the same were attached 
to the proofs of loss in compliance with a by-law. 
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SUPREME COURT OF MINNESOTA. 


RUSSELL 
vs. 


GERMAN FIRE INS. CO. or City or 
PITTSBURG, Pa.* 


Respondent’s three-story building, 39 feet high, was insured in appellant 
company from loss or damage by fire. Fire consumed the interior 
of an adjacent five-story brick building, leaving an unsupported 
brick wall standing, 69 feet high and 175 feet long. Seven days 
thereafter a strong wind arose, during which time the wall fell upon 
respondent’s building, causing damages, to recover which this action 
was brought. Held, That the words, “and in no case to include loss 
or damage by cyclone, tornado or windstorm”, in a “lightning 
clause’, attached as a rider to the policy, are limited to the rider, and 
do not apply to or vary the contract as contained in the policy. 

The evidence is sufficient to justify the finding that the wind was one lia- 
ble to occur during any month in any season of the year. 

It is not necessarily the last link in the chain of events which constitutes. 
proximate cause, but that which is the procuring, efficient and pre- 
dominant cause; that from which the effect might be expected to 
follow, without the concurrence of any unforeseen circumstances. 

If, under all the circumstances, the parties to the contract of insurance 
could have reasonably foreseen that a fire might leave the adjacent 
wall unsupported, subject to the action of such wind, and that it 
might be blown over and fall upon the insured building, such con- 
tingency was an element in the risk. 

Under the evidence in this case the cause of the damage was a question 
of fact, and the evidence sustains the finding of the trial court that 
the fire, and not the wind, was the proximate cause. 


Appeal from District Court, Hennepin County. Action by 
Alice A. Russell against the German Fire Insurance Company of 
the City of Pittsburg, Pa. Verdict for plaintiff. From an order 
denying a new trial, defendant appeals. 
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Lewis, J. 
Appellant issued to respondent its policy of the standard form, 
insuring against loss or damage by fire to a three-story and base- 
ment brick, gravel-roof, store, office, and flat building, situated 
on South 5th Street, Minneapolis, known as the “Russell Block”, 
with a frontage on Fifth Street of 56 feet, and a total depth of 
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40 feet, and 39 feet high. Immediately adjoining on the north- 
western side, was the Peck Building, with a frontage of about 
50 feet on Fifth Street, a depth of 157 feet, and about 69 feet in 
height, consisting of five stories. Northwesterly of the Peck 
Building, and extending in a northeasterly direction from Fifth 
to Fourth Streets, was a 12-foot alley, on the northwesterly side 
of which, and upon the corner of Fifth Street and First Avenue 
South stood the Boutelle Building, having a frontage of about 
157 feet on First Avenue, and something over 100 feet on Fifth 
Street. This building was also five stories high, and connected 
with the Peck Building upon the second and third stories by run- 
ways which extended over the 12-foot alley between the two 
buildings. December 13, 1904, a fire broke out in the Boutelle 
Building, was communicated to the Peck Building, entirely de- 
stroyed their interior and contents, but left standing portions of 
the Boutelle Building. The fire smouldered in the ruins of the 
Peck Building for four or five days, occasionally breaking into 
flames, until it was finally extinguished. During the night of 
December 20th a strong wind blew from a northeasterly direc- 
tion, during which time, at about the hour of 1 o’clock in the 
morning of that day, the south wall of the Peck Building fell 
and crushed in the roof of the Russell Block. 

The question involved is whether, under the terms of the 
policy, the fire was the cause of the injury. The velocity of the 
wind on the night of December 13th has a very important bear- 
ing on the case. It was shown by the record of the United 
States Weather Bureau office at Minneapolis that at 12:15 a. m., 
December 20, 1904, the wind was blowing at a maximum rate of 
36 miles an hour from the west; from 12:15 to 12:30 a. m., 46 
miles; from 12:30 to 12:45 a. m., 54 miles, apparently from the 
west and northwest; from 12:45 to I a. m., 54 miles from the 
west. January 18, 1904, the wind reached a maximum velocity 
of 50 miles an hour from the west; in March, 1904, 48 miles 
north, and on another day 42 miles from the north; in April of 
the same year, 40 miles from the northwest, and 45 miles from 
the north; June 23d, 48 miles from the south; July 13th, 45 
miles from the west; August 20th, 84 miles from the northwest 
during a tornado; September 5th, 40 miles from the east; Oc- 
tober gth, 40 miles from the south; October 19th, and also atst, 
42 miles from the north; November 9th, 40 miles from the west ; 
December 20th, 48 miles from the northwest, and on the 27th 
and 28th, 46 miles from the northwest. A witness in charge of 
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the Weather Bureau testified that a wind which blew 40 miles 
an hour was called a “gale”. Jt was shown that the observa- 
tions above referred to were taken from the tower of the Guar- 
anty Loan Building at a height of about 175 feet from the 
ground; but whether the difference in altitude between the Peck 
Building and the place of observation made any difference in 
the velocity does not appear, and we will assume there was no 
material difference in the effect of such a wind. The windstorm 
was general throughout that portion of the city, but did not re- 
sult in general damage to chimneys, etc., in the neighborhood of 
the Peck Building. On this point we are satisfied that the evi- 
dence was sufficient to sustain the court’s finding that a strong 
wind was blowing at the time the wall fell, but that it was not of 
greater velocity than was likely to occur in that vicinity in any 
month or season of the year. 

There was direct conflict in the evidence as to the condition of 
the wall as affected by the fire. The first story was a 22-inch 
wall; the second and third stories 17-inch walls; and the fourth 
and fifth stories were 12-inch walls. The city building inspector, 
and his assistant, and several contractors and builders, exam- 
ined all the walls immediately after the fire, and generally agreed 
that the south wall of the Peck Building was in good condition, 
straight and plumb, and practically uninjured by the fire. They 
testified that some of the walls of the Boutelle Building were 
taken down, and others propped up, but that the south wall of 
the Peck Building was not touched, for the reason that it was 
considered safe; that it was carefully examined as to the condi- 
tion of the brick and cracks, but that nothing important affecting 
the strength of the wall was discovered. On the other hand, 
one of respondent’s witnesses testified that he observed on the 
inside of the wall a crack running diagonally from the rear end 
toward one of the windows, but it does not appear how deep 
the crack was, how long it had been there, or whether caused by 
the fire. Another witness stated that the wall was out of plumb, 
and bulged out somewhat toward the top; but the accuracy of 
the observation of this witness was extremely doubtful. It does 
not definitely appear to what extent the wall bulged, the cause 
of it, how long it existed, or whether it had anything to do 
with the falling of the wall. Other witnesses testified that they 
were in a room in the building on the opposite side of the street, 
whence they could look down to the south side of the wall in 
question, and that they saw smoke oozing through the wall in 
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various places a short time after the fire; but owing to the 
presence of ice on the wall, and more or less smoke coming 
through the windows from the débris, and in view of the abso- 
lute lack of evidence that there were any cracks or openings in 
the wall which would permit smoke to ooze through it, it will 
be assumed that these witnesses were mistaken. It was also 
shown that on several occasions within the next four or five days 
after the fire the débris in the ruins took fire, breaking out into 
a blaze, and the fire department was called to put it out; but it 
does not appear that the wall in question was in any particular 
injured by these intermittent outbreaks of the fire. It also ap- 
peared that some of the brick on the inside of the wall scaled off 
from one-fourth to one-half inch by reason of the heat; but it 
was not shown that the strength of the wall was materially dam- 
aged by that fact. The wall, as it was left standing, contained 
openings upon the south side which had been occupied by win- 
dows. In the third story, and presumably in the fourth and 
fifth stories, there were seven of these openings. The anchors 
which supported the joists of the different floors of the building 
were torn out of the wall when the floors fell, and the openings 
thus made were about four inches deep, and no doubt tended to 
weaken the wall to some extent. The evidence shows that when 
the wall fell it broke off, through the centre portion, even with 
the bottom of the windows of the third story, while toward the 
rear the break took a diagonal direction upward from the top 
of one of the windows in the third story to the top of the win- 
dows in the rear of the fifth story. In the front part of the wall 
toward Fifth Street, next to the Russell Building, the break oc- 
curred about even with the bottom of the windows in the fourth 
story; but the record does not inform us whether the break 
occurred at or near the anchor openings. The wall must have 
been subjected to very strong pressure on account of the wind, 
for the reason that large portions of it remaining intact were 
found a considerable distance toward the south. 

The result of our examination of the evidence on this point 
leads to the conclusion that the only substantial damage the wall 
received by reason of the fire was caused by the falling of the 
supports and floors, and consequently the tearing out of the 
joists in the wall; and we shall assume that the fire, to all in- 
tents and purposes, ceased to exist as a damaging factor Decem- 
ber 13th, and that the wall, considered by itself, was very much 
stronger than it would have been had it been newly built and left 
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standing without the support of the building. The evidence 
shows that the first two stories were used for rebuilding, and we 
shall assume that, had it not fallen, the wall would have been 
proper to use in reconstructing. 

Having now before us a full statement of the facts as disclosed 
by the evidence, the next inquiry will be as to the meaning of 
the “lightning clause”. The policy was of the standard form, in- 
suring against loss or damage by fire, and the lightning clause 
was a rider in the following words :— 

Minnesota. Lightning Clause. This policy shall cover any 
direct loss or damage caused by lightning, whether fire ensues 
or not (meaning thereby the commonly accepted use of the 
term “lightning”, and in no case to include loss or damage by 
cyclone, tornado or windstorm), not exceeding the sum in- 
sured, or the interest of the insured in the property, and sub- 
ject in all other respects to the terms and conditions of this 
policy. 

Appellant takes the position that the words of exception, “in 
no case to include loss or damage by cyclone, tornado or wind- 
storm”, have reference to the policy as a whole, and that there 
is no liability if the fall of the wall was due, directly or indirectly, 
to the windstorm. While this clause is to be considered in con- 
nection with the entire contract, the exception referred to is lim- 
ited to the rider itself, and was not intended to vary the terms 
of the policy to which it was attached. The insurer undertakes to 
compensate for any damages caused directly by lightning, but 
nothing else. For the purpose of making it clear that the risk was 
limited to lightning only, the clause defines that term as the “com- 
monly accepted use of the term ‘lightning’ ”; that is, such dam- 
ages as are caused by lightning itself, and not by other things 
which may concur therewith in affecting damage; viz., fire, 
cyclone, windstorms, etc. In Beaks vs. Phoenix Ins. Co. (143 
N. Y., 402) a similar clause was under consideration. The build- 
ing was struck by lightning, and immediately thereafter a high 
wind came up, but no fire resulted. Part of the damage was done 
by the lightning and part by the wind, and the court held that 
the liability of the company was limited to the direct loss caused 
by the lightning, and expressly excluded the damage resulting 
from the tornado or windstorm, however difficult it might be 
to make the distinction. See, also, Warmcastle vs. Scottish 
Union & Nat. Ins. Co., 201 Pa., 302. Except for the express 
words excluding damage by cyclone, tornado or windstorm, the 
damage arising by reason of the wind would have been covered 
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by the policy upon the ground that it was necessarily connected 
with the lightning which shattered the building. Such is the 
effect of the above decisions. “But a specific provision for lia- 
bility for any loss or damage caused by lightning renders the 
insurers liable for all known effects of lightning, and not merely 
for losses thereby when ignition or combustion follows, even 
though the policy also provides against all loss or damage by 
fire:” Joyce on Insurance, § 2790. The standard policy is a 
contract to insure against loss by fire, but subdivision 3, § 1640, 
Rev. Laws 1905, permits insurance against damage by lightning 
and authorizes the use of the clause: “Also any damage by 
lightning, whether fire ensues or not.” Granting that the stat- 
ute empowers an insurance company to limit the risk to the 
effects of lightning, excluding cyclones, etc., there is no author- 
ity to introduce in a lightning clause, or otherwise, restrictions 
which are in conflict with the main purpose of the standard 
policy to insure against loss from damage by fire; i. e., loss 
caused proximately by fire: Wausau Tele. Co. vs. U. S. Fire 
Ins. Co., 123 Wis., 535. 

This brings us to the main question in the case: What was 
the proximate cause of the damage? Exhaustive briefs have 
materially aided in the examination of this question, and we are 
frank to admit that there are some cases which seem to sup- 
port appellant’s claim that the wind was the immediate agent 
which caused the fall of the wall and consequent damage. What- 
ever may have been the original meaning of the maxim, “Causa 
proxima et non remota spectatur”, it has been clearly settled 
by a long line of decisions that what is meant by proximate 
cause is not that which is last in time or place, not merely that 
which was in activity at the consummation of the injury, but 
that which is the procuring, efficient and predominant cause. 
Thus in our own state, in Ransier vs. M. & St. L. Ry. Co. (32 
Minn., 331), in applying the maxim, it was held that in a neg- 
ligence case the wrongdoer was responsible for all the injuries 
which resulted as the natural consequence of his misconduct, 
such consequences as might have been reasonably anticipated 
as likely to occur, and that whether an injury in a particular case 
was the natural proximate result of the wrong complained of is 
ordinarily a question of fact for the determination of the jury. 
In Christianson vs. C., St. P., M. & O. Ry. Co. (67 Minn., 94) 
it was said: ‘Consequences which follow in unbroken sequence, 
without an intervening efficient cause, from the original act, are 
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natural and proximate.” Again, in Strobeck vs. Bren (93 Minn., 
428), the following definition of proximate cause was adopted: 
“The proximate cause of an injury, within the meaning of the 
law of negligence, is such cause as operates to produce particular 
consequences without the intervention of any independent un- 
foreseen cause or event, without which the injury could not have 
occurred—such consequences as might reasonably have been 
anticipated as likely to occur from the alleged act of negligence.” 
Proximate cause has also been defined as being that from which 
the effect might reasonably be expected to follow, without the 
concurrence of any unforeseen circumstances. The rule is 
stated in Marble vs. City of Worcester (4 Gray, Mass., 412): 
“Having discovered an efficient, adequate cause, that is to be 
deemed the true cause, unless such new cause, not incidental to, 
but independent of, the first, shall be found to intervene between 
it and the result.” In Brady vs. Northwestern Ins. Co. (11 Mich., 
425) the rule is discussed as follows: ‘Much is said by judges of 
the proximate and remote cause of the loss; and the distinction 
was very elaborately discussed by counsel in the present case. 
But, after careful consideration, I must confess that, to my mind, 
the word ‘proximate’ is unfortunately used, and serves often to 
mislead the inquirer, and to produce misapprehension of the real 
rule of law. That which is the actual cause of the loss, whether 
operating directly, or by putting intervening agencies, the op- 
eration of which could be reasonably avoided, in motion, by 
which the loss is produced, is the cause to which such loss should 
be attributed. * * *” In speaking of the rule as applied to 
insurance cases, it is said (section 2832, Joyce on Insurance): 
“It may be generally stated that the loss in insurance cases must 
be proximately caused by a peril insured against, and that the 
contract does not contemplate an indemnity to the assured 
where the peril is the remote cause of loss.” In discussing the 
liability to misapply the maxim, Mr. Phillips (Phillips on Insur- 
ance, § 1132) observes: “In case of the concurrence of different 
causes, to one of which it is necessary to attribute the loss, it is 
to be attributed to the efficient predominating peril, whether it 
is or is not in activity at the consummation of the disaster.” 
Again: “In every insurance, the risk on each peril is liable to 
be affected by every other peril; and the party, whether insurer 
or assured, at whose risk a peril is, must bear the loss by such 
peril, though it may have been indirectly and incidentally en- 
hanced by another, for which he is not answerable, where there 
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is no express or implied stipulation, obligation or condition 
against the subject being exposed to such other peril; but, where 
the loss is by a risk insured against that is enhanced by a peril to 
which the subject is exposed in violation of the express or im- 
plied stipulations of the parties, the underwriter is not liable for 
it:” Section 1134. 

In this connection it should be noted that it is not necessary, 
under policies of this character, that the damage should be oc- 
casioned by direct contact with the fire. To render the fire the 
immediate or proximate cause of the loss or damage, it is not 
necessary that any part of the insured property actually ignited 
or was consumed by fire: Ermentrout vs. Girard Fire & Ma- 
rine Ins, Co. (63 Minn., 305), where it was held that the fall of 
the insured building was within the policy, although no part 
of it ignited or was consumed by fire. See, also, New York & 
Boston Dispatch Ex. Co. vs. Traders’ & Mechanics’ Ins. Co., 
132 Mass., 377. A few leading cases will be sufficient to illus- 
trate the maxim. In Lynn Gas & Electric Co. vs. Meriden 
Ins. Co. (158 Mass., 570) a building and machinery used for 
generating electricity for electric lighting were insured against 
loss or damage by fire. A fire occurred which caused a “short 
circuit” of the electric current, resulting in damage to certain 
machinery in the building not reached by the fire. It was held 
that the injury to the machinery caused in this way was a “loss 
or damage by fire”, within the meaning of the policy. The court 
said: “They must be presumed to have contemplated such effects 
as fire might naturally produce in connection with machinery 
used in generating and transmitting strong currents of elec- 
tricity.” Our attention has been called to a case from the Civil 
Court of Manchester, England (Gaskarth vs. Law Union Fire 
Ins. Co., 6 Ins. Law J., 159), where it was held that the insurance 
company was liable for damages caused by the falling of the wall 
during a violent gale some time after the fire; but the facts are 
not fully stated and the principles are not discussed. In Stover 
vs. Ins. Co. (3 Phil. Rep., 38) the facts are essentially different 
and the case has no application. The policy insured against loss 
by fire or storm, and it was held that a freshet occasioned by the 
melting of snows and rain was not within the terms of the 
policy. The case turned on the meaning of the word “storm”, 
and it was held that in the ordinary and popular sense of the 
word, a freshet was not a storm. Another case, which illustrates 
that the later, and not the earlier, incident in the chain of events, 
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may constitute the proximate cause, is Foster vs. Fidelity Fire 
Ins. Co. (24 Pa. Super. Ct., 585), where it was held that no re- 
covery could be had ior an injury to the insured building by rea- 
son of a fire engine, on its way to a fire, being deflected from its 
course and colliding with the building in question, but is not in 
point. In this connection we will refer again to Strobeck vs. 
Bren (93 Minn., 428), cited by appellant. In that case the de- 
fendant occupied a piece of land located between the railway 
right of way fence on one side and plaintiff’s land on the other. 
A tree, blown over by a heavy windstorm, broke down the divid- 
ing fence, and plaintiff’s cattle passed through the opening thus 
made, across defendant’s land, and through a gate in the right 
of way fence onto the railroad, and were injured. The action 
was founded upon the ground that the defendant was liable for 
leaving the gate open. The court held that the opening in the 
division fence made by the falling tree was the proximate cause 
of the result and that failure to keep the gate closed was a mere 
incident. We discover no analogy in that case to the one under 
consideration. 

More nearly in point are the following: In Insurance Co. vs. 
Boon (95 U. S., 130) the policy of insurance was upon certain 
goods then in storage in the city of Glasgow, Mo., and contained 
the following stipulation :— 


Provided always, and it is hereby declared, that the com- 
pany shall not be liable to make good any loss or damage by 
fire which may happen or take place by means of any invasion, 
insurrection, riot or civil commotion, or of any military or 
usurped power. 

October 15, 1864, an armed force of rebels, under military or- 
ganization, surrounded and attacked the city. The Union forces 
defended, and battle continued for many hours, and when it be- 
came apparent to the Union commander that the city could not 
be successfully defended, in order to prevent the military stores 
from falling into the hands of the enemy, set fire to the city 
hall, which was consumed, with its contents. The fire spread to 
the building next adjoining, and from that, through two other 
buildings, to the store containing the insured goods, which were 
destroyed. The court held that the fire which destroyed the 
goods was within the exception of the policy, and that there was 
no liability; that the attack of the enemy was the proximate 
cause of the loss; that the fire which caused the destruction of 
plaintiff's property happened or took place, not merely in conse- 
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quence of, but by means of, the rebel invasion and military or 
usurped power. The fire occurred while the attack was in prog- 
ress, and when it was about being successful; that the attack, as 
a cause, never ceased to operate until the loss was complete, 
and it was the causa causans which set in operation every agency 
that contributed to the destruction. The inquiry must always 
be whether there was any intermediate cause disconnected from 
the primary fault, and self-supporting, which produced the in- 
jury. The burning of the city hall and the spread of the fire 
afterward was not a new and independent cause of loss. On 
the contrary, it was an incident, a necessary incident and con- 
sequence, of the hostile rebel attack on the town. A case almost 
directly in point is that of Johnston vs. West of Scotland Ins. 
Co. (7 Court of Sessions Cases, 52), where a house covered by 
a policy of insurance from damage by fire had been injured by 
the falling of a gable of another house in consequence of fire in 
that house, and it was held that the company was liable, al- 
though the house insured had not been on fire, and the gable of 
the other house had stood two days after the fire was extin- 
guished, and fell in the course of taking the house down. Ins. 
Co. vs. Transportation Co. (12 Wall., U. S., 194), and New 
York Ex. Co. vs. Traders’ Ins. Co. (132 Mass., 377) illustrate 
the rule applicable where an efficient cause nearest the loss is 
expressly insured against. In such cases the insurer is not to 
be relieved from responsibility by showing that the property 
was brought within that peril by a cause not mentioned in the 
contract. 

Applying these principles, it is evident that the contract must 
be considered from the standpoint of the parties at the time of 
its execution, in the light of the surrounding circumstances. 
The risk as defined by the policy covered whatever causes pro- 
duced the result. The inquiry resolves itself to determining 
whether or not the wind was an incident in the chain of events, 
or the primary cause. If, at the time the contract was entered 
into, windstorms of the character which arose on the night of 
December 13th were liable to occur at any time, then the parties 
contracted with reference to such a possibility. If they could 
reasonably have foreseen that a fire might leave the wall, 69 feet 
high and 157 feet long, exposed to winds likely to occur, and 
that such a wind might blow it down, then such contingency was 
an element in the risk. The mere fact that the wall stood for 
the period of several days is not important, provided the wall 
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was not subjected to such a test as occurred on the seventh day. 
The same inquiry now calling for solution would present itself 
had the wind come up one, two or three days after the 13th. 
The question is not alone, how much was the standing wall 
weakened by the fire? but rather, did the fire leave the wall in 
such an exposed condition that the wind produced an effect which 
would not have been produced except for the fire? The atten- 
tion of all the experts who testified was carefully drawn to the 
condition of the wall as it stood after the fire, and we must ac- 
cept their conclusions that it was safe for the purpose of rebuild- 
ing, and that it was not materially damaged for such purpose by 
the scaling of the bricks by the heat, or the tearing out of the 
anchors. But, granting that to be true, a standing wall 157 feet 
long and 69 feet high was unquestionably a menace when open 
to the force of the wind blowing at the rate of 40 to 50 miles an. 
hour. The inspectors and experts may not have considered the 
effect of such force when speaking of the safety of the wall. The 
record is not clear upon that point; but the mere fact that they 
examined the wall, and found it was not materially injured by 
the fire, does not relieve the insurers from the terms of the con- 
tract. In all probability the wall would have stood until the 
building was reconstructed, had it not been for the wind which 
came at a critical time. Although the later agency in the work 
of destruction, was it the real cause of the damage? The wind 
was not the cause, if it was an intervening agency which could 
reasonably have been foreseen. It could not reasonably have 
been foreseen if it was an improbable event, not likely to occur. 
Winds, such as arose December 20th, were liable to occur at 
any season of the vear. It certainly does not conclusively ap- 
pear from the evidence that such an event should not have been 
contemplated by the parties when they entered into the contract. 
It was at least a question of fact, and the finding of the trial 
court that the fire was the cause of the injury is sustained. 
Order affirmed. 
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SUPREME COURT OF MINNESOTA. 


PHYSICIANS’ DEFENSE CO. 
v8. 


O’BRIEN, INsuraNcE Com’R.* 


A contract by which a corporation, in consideration of a stipulated 
amount, agrees to defend a physician against all suits for damages 
for malpractice at its Own expense, not exceeding a fixed amount, 
but not to pay any judgment obtained against the physician, is a 
contract of insurance, and the corporation making such contract is 
engaged in the business of insurance. 


The essential purpose of such a contract is not to render personal servi- 
ces, but to indemnify against loss and damage resulting from the 
defense of actions for malpractice. 


Appeal from District Court, Ramsey County. Action by the 
Physician’s Defense Company against Thomas D. O’Brien, In- 
surance Commissioner of the state of Minnesota. Judgment for 
plaintiff, and defendant appeals. 


EDWARD T. Younc, Att’y Gen., and R. A. Stone, Ass’t 
Att’y Gen., for Appellant. 

Cc. D. & R. D. O’Brien, WALTER OLDS, and CHARLES M. 
NIEZER (R. S. Taylor and Fred B. Schoaff, of counsel), for Re- 
spondent. 


E.uiort, J. 

This is an appeal from a judgment entered upon the findings 
of the District Court that the Physicians’ Defense Company is 
not engaged in the insurance business and that the contract 
which the company makes is not a contract of insurance. The 
object of the company, as declared by its charter, is to “aid and 
protect the medical profession in the practice of medicine and 
surgery by the defense of physicians and surgeons against civil 
prosecutions for malpractice. The proposed plan of doing busi- 
ness is as follows: The association will issue to physicians and 
surgeons, for stated and agreed compensation, contracts by 
which it will undertake and agree to defend the holder 


of the contract at its own expense against any action 


brought against him for damages for alleged malprac- 
tice in relation to or connection with services performed or 
*% Decision rendered, April 1, 1907. Syllabus by the Court. 
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which should have been performed within the time covered by 
the contract. But the association shall not, in any defense con- 
tract issued by it, assume or agree to assume or pay any judg- 
ment for damages for malpractice rendered against the holder of 
such contract.” 

The case was submitted and determined by the trial court upon 
the following stipulated facts :— 

The Physicians’ Defense Company is a corporation duly cre- 
ated and existing under the laws of the state of Indiana, with its 
principal place of business at Ft. Wayne, Allen County, Ind., 
and lawfully transacting its said business as a physicians’ de- 
fense company throughout the United States, and it is now, and 
has been for some time past, transacting the business of defend- 
ing physicians and surgeons in civil prosecutions for malpractice, 
under and pursuant to the terms of its contract, a copy of which 
is filed herewith, marked “Exhibit A”, and made a part of this 
agreement. Said company has for some time in the past been 
transacting its business in the state of Minnesota under a license 
duly issued to it by the state department of the state of Minne- 
sota, which certificate is under date of August 27, 1903, and 
has complied with the laws in such cases made and provided; 
but said company has not complied with any of the provisions 
of the statute of Minnesota relative to the transaction of busi- 
ness aS an insurance company, nor has it been licensed as such 
in the state of Minnesota. It is claimed by said Physicians’ De- 
fense Company that it is not an insurance company within the 
meaning of the statutes of the state of Minnesota, and that the 
transaction of its business or the issuing of its contract does not 
fall within the regulations or requirements of the statutes of 
Minnesota relating to insurance business, nor within the regula- 
tions, rules or provisions of the insurance department of the said 
state of Minnesota. Recently, however, the right of said Phy- 
sicians’ Defense Company to transact its business in the state 
of Minnesota without compliance upon its part with the insur- 
ance laws of said state was challenged by the insurance depart- 
ment of said state, and thereafter the question was submitted for 
an opinion thereon to the honorable the Attorney General of 
said state, and thereafter, and on the 8th day of December, 1905, 
the said Attorney General issued his opinion to the effect that 
the contract of the Physicians’ Defense Company is a contract 
of insurance, and that such company should therefore, in his 
opinion, comply with the insurance laws of the state of Min- 
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nesota if it desires to carry on its business therein, which said 
opinion of said Attorney General was then and there addressed 
to the above-named defendant, who was then and there, and 
now is, the duly appointed, qualified and acting Insurance Com- 
missioner of the state of Minnesota; that thereupon, and on the 
16th day of December, 1905, the said defendant, as such insur- 
ance Commissioner of said state, duly advised said plaintiff of 
the opinion of said Attorney General, and notified it to transact 
no further business in the state of Minnesota until it had fully 
complied with the laws governing the admission of insurance 
companies in said state; and that such Commissioner, unless 
restrained therefrom, or unless in the opinion of the court said 
company should be entitled to transact its business without com- 
pliance with such laws regulating insurance, threatens to and 
will prevent the said plaintiff company from further carrying on 
and transacting its business in the state of Minnesota, unless 
said company shall fully comply with the laws governing the ad- 
mission of insurance companies in said state. The business pro- 
posed to be carried on by said plaintiff company consists in 
soliciting physicians in regular practice to enter into the con- 
tract with it, as set out under Exhibit A, and whereupon, ac- 
cording to the terms of said contract, in case any such physician 
shall be sued for malpractice, said company undertakes to ar- 
range his defense in the manner and form therein provided, and 
only to the extent and in the manner set forth in said contract 
hereto attached as Exhibit A. 

The question to be presented here is whether such contract 
in law constitutes a contract of insurance, thereby subjecting said 
plaintiff company to the insurance laws of the state of Minne- 
sota, or whether it does not. Inasmuch as the question is one 
involving important public and private rights, and the facts 
therein are as aforesaid, it has been agreed between said plain- 
tiff company and said defendant, as such Insurance Commis- 
sioner, and the honorable Attorney General of the state of Min- 
nesota, that the foregoing facts constitute the case, and may be 
submitted to this court for determination upon said statement, to 
the end that an application for an injunction against said Insur- 
ance Commissioner may be avoided, and to the further end that 
said question may be speedily determined, and for such pur- 
poses the foregoing facts are hereby agreed upon as being the 
facts constituting and involved in the questions at issue between 
the parties, and upon which the judgment of this court is prayed. 
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The contract which the company has been making and which it 
proposes to make in this state is in the following form :— 


In consideration of the written and printed application, 
which is hereby made a part of this contract, and the sum of 
fifteen dollars, receipt of which is hereby acknowledged, being 
the consideration for one year’s defense, and the further pay- 
ment of fifteen dollars annually in advance on the day of 
, of each year during the life of this contract, the Phy- 
sicians’ Defense Company (hereinafter known as company) 
hereby agrees to defend the legally qualified physician, ' 
of the city of , county of , state of , against 
all civil suits for damages for malpractice, based on profes- 
sional services rendered by himself or his agent during the 
term of this contract, at its own expense, not exceeding five 
thousand dollars in defense of any one suit, nor exceeding the 
aggregate ten thousand dollars in defense of suits based on 
services rendered by the holder hereof, within one year from 
the date of this contract, or within any one year for which this 
contract shall be renewed, all in the manner and upon the con- 
ditions herein below stated; to wit: Immediate notice by 
telegram must be given the company at the home office at Ft. 
Wayne, Ind., of any suit brought or demand made; and the 
holder hereof shall immediately forward the summons or 
other process served, and the complaint or petition filed, to- 
gether with a full and complete history of the case and services 
rendered. Upon receipt of notice from the holder hereof that 
a suit has been commenced against him for damages for civil 
malpractice, the company will employ a local attorney, in 
whose selection the holder hereof shali have a voice. Such 
defense will be maintained until final judgment shall have been 
obtained in favor of the holder hereof, or until all remedies 
by appeal, writ of error or other legal proceedings shall have 
been exhausted, or until the sum of five thousand dollars shall 
have been expended in said defense; provided, said company 
shall not be under obligation to expend more than ten thou- 
sand dollars in the aggregate in the defense of suits based on 
services rendered by the holder hereof during the original one- 
year term or any renewed one-year term of this contract. 
Said company does not obligate itself to pay or to assume or 
to secure the payment of any judgment rendered against the 
holder hereof, in any suit defended by it. The company shall 
not compromise any suit or claim for malpractice against the 
holder hereof. No suit or claim will be defended by this com- 
f pany, under this contract, in which the cause of action arose 

previous to the date of this contract. This contract does not 
cover criminal prosecutions nor suits for assault, criminal 
abortion, foeticide, homicide or other criminal act, or actions 
arising by way of counterclaim or recoupment. This contract 
shall not lapse at the end of the time as stated above if the 
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holder hereof shall pay the annual consideration in advance at 
the home office in Ft. Wayne, Ind., or to an authorized agent 
of the company, in exchange for the company’s receipt, signed 
by the president and secretary and countersigned by the agent, 
but shall continue in force for the term or terms for which such 
annual consideration shall be paid; provided, however, that 
the liability of the company under such extension shall not be 
cumulative. No consideration or agreement contained in this 
contract, or application for same, can be waived or altered in 
any manner by any person, other than the president or sec- 
retary, in writing indorsed hereon. 


The contract is very carefully and skillfully framed for the 
purpose of conveying the idea that it is an agreement for the 
performance of services and not for the indemnification of the 
physician against loss; but, unless we admit that language was 
invented to enable us to conceal our thought, this is a contract 
of insurance. Calling it “prophylactic and preventive” suggests 
its connection with the medical profession, but does not change 
its essential character. The books are full of definitions of in- 
surance, and the contract has been variously described and 
characterized. Underlying all the definitions, except in life in- 
surance, is the idea of indemnity. We are not required to go 
afield for a definition, as Rev. Laws 1905, § 1596, states that 
“insurance within the meaning of this chapter is any agreement 
whereby any party for a consideration undertakes to indemnify 
another to a specific amount against loss or damage from a speci- 
fied cause, or to do some act of value to the assured in case of 
such loss or damage”. The nature of the contract must be de- 
termined from its contents and notby its terminology. Compar- 
ing this contract with the statutory definition, we find that one 
party (the company) for a consideration (stated therein) under- 
takes to indemnify (that is, protect against, make good, by stand- 
ing the expense of the litigation) another (the physician) to a 
specific amount (not to exceed $5,000, etc.) against loss or 
damage from a specific cause (an action for malpractice). In 
addition to paying the expenses of the litigation, the company 
agrees to employ counsel and defend suits; that is, in the lan- 
guage of the statute, to “do some act of value to the insured in 
case of such loss or damage’. It does not require the citation 
of authorities to show that an agreement to save the assured 
harmless from a part of a loss is as much a contract of insurance 
as an agreement to indemnify against an entire loss. A physician 
is subject to the ever-present peril of an action for malpractice. 
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The defense of such an action, regardless of its merits, requires 
the expenditure of time and money. If the defense is successful, 
there is nevertheless a financial loss; if unsuccessful, the amount 
of the judgment is added to this initial loss. The judgment in 
favor of a defendant alwavs leaves him a loser, because but a 
part of the actual expenses of the litigation are taxable as costs 
against the plaintiff. If judgment in a malpractice case is ren- 
dered against the physician, it is so much in excess of what he 
has incurred in the defense of the suit. In every case the de- 
fendant suffers a financial loss. Under this contract the com- 
pany does not agree to pay the judgment, but it does agree to 
defend the action at its own expense, and thus in substance in- 
demnify the physician against the risk or peril of being called 
upon to defend such an action. The consideration is paid an- 
nually. If no action is brought during the life of the contract, 
the company gains the amount of this compensation, which it re- 
ceived for subjecting itself to the risk of being called upon to 
defend an action at its own expense. 

Our attention has been called to Vredenburgh vs. Physicians’ 
Defense Co. (125 Ill. App., ), and State vs. Laylin (73 Ohio 
St., 90), where it is held that this contract is a contract for 
services only. We are not able to accept the conclusion reached 
in these cases, because they ignore the fact that a physician is 
subject to a risk of financial loss from the bringing of an action 
for malpractice entirely separate and distinct from the loss which 
results when he is required to pay a judgment. Commonwealth 
vs. Providence Bicycle Ass’n (178 Pa., 636) construes a contract 
which has little, if any, resemblance to the one under considera- 
tion, 

The judgment is therefore reversed. 





LEwIs, J. (dissenting). 

The statutory definition of insurance is comprehensive, but it 
does not follow that all contracts which contain a technical ele- 
ment of indemnity are insurance contracts. The statute should 
be read in the light of the development of insurance law, and 
the purpose of requiring insurance companies to become subject 
to the examination and control of the state. Mr. May defines 
insurance as a contract whereby one, for a consideration, under- 
takes to compensate another if he shall suffer loss, and ap- 
proves of the following definition: “Insurance is a contract by 
which the one party, in consideration of a price paid to him, 
VoL, XXXVI.—32. 
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adequate to the risk, becomes security to the other that he shall 
not suffer loss, prejudice or damage by the happening of the 
perils specified to certain things which may be exposed to him.” 
Chapter 175, § 3, Laws 1895, defined insurance as an agreement 
by which one party, for a consideration, promises to pay money, 
or its equivalent, or do some act of value to the assured upon 
the destruction or injury of something in which the other party 
has an interest. Section 27 of that act defined the different kinds 
of insurance authorized under seven heads. While the definition 
of insurance now found in the Revised Laws of 1905 introduced 
the word “indemnity”, the Code also expanded and enlarged the 
scope of insurance, and the various purposes for which insurance 
companies may be incorporated are found in section 1597: “(1) 
To insure against loss or damage to property on land by fire, 
lightning, hail or tempest, or any or all of them. (2) To insure 
vessels, freight, goods, money, effects and money lent on bot- 
tomry or respondentia against the perils of the sea and other 
perils usually insured against by marine insurance, including 
risks of inland navigation and transportation. (3) To insure 
property of the assured, or life, person or property of another 
for which the assured is liable, against loss or damage caused by 
the explosion of steam boilers. (4) To make contracts of life or 
endowment insurance, and grant, purchase or dispose of annui- 
ties or endowments of any kind; but not including authority to 
any corporation transacting the business of life insurance in this 
state to take any other kinds of risks except those connected with 
or appertaining to insurance on life, or against accidents to or 
sickness of persons, and the granting, purchasing and disposing 
of annuities and endowments. (5) To insure against loss or dam- 
age by the sickness, bodily injury, or death by accident of the 
assured, or of any other person for whom the assured is re- 
sponsible. (6) To guarantee the fidelity of persons in fiduciary 
positions, public or private, or to act as surety on official bonds, 
and for the performance of officia] or other obligations. (7) To 
insure owners and others interested in real estate against loss or 
damage by reason of defective titles, incumbrances or otherwise. 
(8) To insure against loss or breakage of plate glass, located or 
in transit. (9) To insyre against loss or damage by burglary or 
theft, or attempt thereat, or loss of money or securities in course 
of transportation. (10) To insure against loss or damage by 
water, caused by accidental breakage of automatic sprinkler 
heads. (11) To insure against loss or damage by death of live 
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stock. (12) To guarantee merchants and those engaged in busi- 
ness and giving credit, from loss by reason of giving credit to 
those dealing with them; this shall be known as credit insur- 
ance.” 

Each of these subdivisions may be read with the greatest care, 
and nothing will be found embracing a subject such as the con- 
tract now under consideration. What the Legislature had in 
mind in introducing the word “indemnity” in section 1596 was 
indemnity applicable to insurance as defined by the subsequent 
section 1597. The latter section covers all the recognized sub- 
jects of insurance which the statute treats of. I do not think 
this contract is one of indemnity, within the meaning of the stat- 
ute, for the reason that it is limited in its scope, furnishing skilled 
services to certain professional men, and having no application 
to the general public, and that the term “expense”, therein used, 
refers merely to the incidental expenses of conducting the trial, 
and is only an incidental matter to the main feature of the con- 
tract. This agreement is based upon a perfectly legitimate pur- 
pose. It proceeds upon the theory that the company is able to 
furnish, at less cost, the most desirable services obtainable to 
make such defense. Another feature of insurance is lacking. 
The consideration is not adequate to the so-called risk. Instead 
of being built up on the principles of insurance to pay money or 
indemnify upon a contingency, it is, in substance an agreement to 
furnish services. I attach no importance to the fact that re- 
spondent is a corporation and technically cannot practice law. 
That fact does not prevent it from furnishing the services de- 
scribed in the contract. In my judgment the Legislature never 
contemplated subjecting this class of service corporations to the 
expense and annoyance required by state inspection. 

From a careful examination of the authorities and treatises 
upon insurance, I have not been able to discover a single case 
where a contract similar to the one now under consideration was 
held to be a contract of insurance. I concur in the opinion of 
former Attorney General Douglas, of this state, wherein he holds 
that the company is empowered to, and does enter into a con- 
tract with the physicians of the state to furnish them any pay 
for the services of an attorney in actions of malpractice, and that 
such contract is not insurance within the definition adopted by 
the Legislature. Such was also the opinion of the corporation 
counsel for the District of Columbia, and of the Attorney Gen- 
eral of the state of Missouri. To the same effect, counsel for the 
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Insurance Commissioner of Maryland. I am informed, though 
I have not examined the opinion, that the Appellate Court of the 
First District of Illinois in the case of Vredenburgh, Ins. Supt. 
of Ill., vs. This Respondent (decided May 8, 1906), supra, that 
the contract was not one of insurance. I also call attention to 
the case of State ex rel. This Respondent vs. Laylin’ (73 Ohio, 
go), and Commonwealth vs. Providence Bicycle Ass’n (178 Pa:, 
636), to the same effect. 
I therefore dissent. 


SUPREME COURT OF ARIZONA. 





EQUITABLE LIFE ASSUR. SOC’Y OF 
THE UNITED STATES 


v8. 


BABBITT ET AtL.* ) 


The statute of Arizona provides that in the absence of a provision in the 
policy for tontine or other term or paid-up insurance, it shall stipu- 
late that in case of forfeiture for non-payment of premium after the 
payment of three annual premiums, the net reserve with interest at 
4% per cent shall be applied to the purchase of term insurance, and 
that if any insurer deliver in the territory a policy not conforming 
to the statute its right to do business there shall cease. 


Held, That the statute merely penalizes a failure to comply with it, and 
does not read its provision into the contract itself. 


Appeal from District Court, Coconino County. Action by 
David Babbitt and others, doing business as Babbitt Bros., 
against the Equitable Life Assurance Society of the United 
States. From a judgment in favor of plaintiffs, defendant ap- 
peals. Reversed and remanded with instructions to sustain a 
demurrer to the complaint. 


Statement of facts by Doan, J. 

On February 28, 1898, William P. Coyne made written appli- 
cation to the appellant, through its agent at Flagstaff, Ariz., for 
a policy of insurance for $2,000 upon his life, which was accepted, 
and appellant hereafter, on or about March 11, 1898, upon the 
payment of the first annual premium of $105, executed and de- 


¥ Decision rendered, March 22, 
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livered to the said Coyne, at Flagstaff, Ariz., its “Guaranteed 
Cash Value” policy of insurance, No. 860,184, for $2,000, which 
was thereafter on December 16, 1903, assigned by Coyne, for 
a valuable consideration, to the appellees. The policy provided 
that premiums might be paid quarterly, and Coyne paid all pre- 
miums which became due thereon up until, but not including, a 
quarterly premium payment which became due on December 8, 
1904. Coyne died on April 27, 1905, and at his death no quar- 
terly or other premium had been paid on the policy after the 
quarterly premium paid on September 8, 1904. Appellees gave 
notice of the death of Coyne to the appellant, and thereafter, on 
June 28, 1905, furnished appellant due proof of Coyne’s death, 
and demanded of appellant $2,000, the full amount of the policy, 
and offered to surrender the policy only upon the payment of 
such amount. Appellant refused to pay to appellees the sum of 
$2,000, or any other sum in excess of $600, the full amount which 
appellant claimed could possibly be due under the terms of said 
policy. Appellees brought suit against the appellant in the Dis- 
trict Court of Coconino County on March 19, 1906, set up the 
foregoing facts in their complaint, made the application signed 
by Coyne, and the policy issued by the appellant, a part of the 
complaint, and alleged that said Coyne had, up to the time of his 
death, fully kept and performed all the terms and conditions of 
said policy upon his part, and that up to December 8, 1904, he 
had paid all premiums and sums of money due under his said 
contract of insurance. The defendant pleaded a general de- 
murrer, upon the ground that the complaint did not state facts 
sufficient to constitute a cause of action, a plea in bar, on the 
ground that neither the plaintiffs nor their assignor had kept or 
performed the obligations on their part required by the terms of 
the written contract as set forth in the complaint, followed by a 
general denial. The court overruled the demurrer and the plea 
in bar, to which ruling the defendant excepted, and filed an 
amended answer, in which it admitted the allegations relative 
to the application and issue of the policy, denied that either 
Coyne or the plaintiffs had complied with the terms and condi- 
tions thereof, and alleged that, if any sum at all was then due the 
plaintiffs under the terms of the said policy and contract, such 
sum amounted to $600, less the unpaid quarterly premium due 
from the said Coyne on December 8, 1904, and alleged that ap- 
pellant had at all times been and was then willing to pay to the 
plaintiffs the sum of $572, and offered to pay the said sum into 
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court, provided the plaintiffs would surrender and deliver the 
contract and policy of insurance. 

The case was tried to the court without a jury, and a judgment 
was rendered on the 31st day of May, 1906, against the appel- 
lant for the sum of $1,916, with interest and costs, from which 
judgment and the denial of the motion for a new trial appellant 
has brought an appeal to this court, and has made and relied on, 
among others, the following assignments of error :— 

“(1) That the trial court erred in overruling defendant’s gen- 
eral demurrer to plaintiff's complaint, for the reason that it ap- 
pears from said complaint, and from the copy of said policy of 
insurance attached thereto, that said contract or policy of insur- 
ance had, by its express terms, lapsed for nonpayment of pre- 
miums when due, and had thereby become wholly forfeited, and 
that there was therefore, at the time said complaint was filed, 
nothing due to plaintiffs upon said policy. 

“(2) That the trial court erred in overruling defendant’s plea 
in bar of the above cause, for the same reasons. 

“(3) That the findings of fact of the trial court are contrary 
to the evidence, and not supported thereby in the particulars and 
for the reasons following: First. That there was no evidence 
introduced on the trial of said cause showing, or tending to show, 
‘that, prior to the commencement of this action, plaintiffs de- 
manded payment from the defendants of the amount due upor 
said policy of insurance’ as set forth in finding 9. Second. That 
there was no evidence introduced on the trial of said cause show- 
ing, or tending to show, ‘that said contract or policy of insur- 
ance contained no specific contract for tontine or for other term 
or paid-up insurance’, as set forth in finding 10; but that, on the 
contrary, said policy is, by its very terms, an express contract for 
paid-up insurance, as appears from paragraph 5, on page 2, of 
said policy, and from the table of loan and surrender values 
therein contained. 

“(4) That the court erred in refusing the defendant’s motion 
to arrest, vacate and set aside the judgment and decree rendered, 
given and entered in said cause, and to grant it a new trial of 
said cause for the reasons stated in said motion, and for the fur- 
ther reasons: First. That said judgment and decree is con- 
trary to, and is not supported by, the evidence introduced on the 
trial of said cause, and that all the evidence introduced by plain- 
tiff showed that said policy had by its express terms and provi- 
sions lapsed on December 8, 1904, for nonpayment of the pre- 
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mium when due, and therefore that there was nothing due under 
the ‘terms thereof. Second. That said judgment and decree is 
contrary to law, and that it is based upon the erroneous conclu- 
sion of law that paragraph 809, Rev. St. Ariz., 1901, should be 
read into said contract or policy of insurance, and made a part 
thereof.” 

. “(6) That the judgment appealed from is erroneous and con- 
trary to law in the particulars following: First. That it is based 
upon the erroneous conclusion of law that said policy of insur- 
ance was, at the time of the death of said Coyne, in full force 
and effect: whereas, it had by its express terms lapsed on De- 
cember 8, 1904, by reason of nonpayment, and become wholly 
forfeited and without value, and that at the time of the com- 
mencement of said action there was nothing due plaintiffs under 
the terms of said policy. * * * Fourth. That it is based upon 
the erroneous conclusion of law that paragraph 809, Rev. St. 
Ariz., 1901, should be read into the contract or policy of insur- 
ance, and made a part thereof; whereas said section does not 
authorize any such interpretation, for the reason that it is a penal 
statute in which there is prescribed a fixed, definite and exclusive 
penalty for any failure to comply with its provisions.” 


Pau Burks, for Appellant. 
EDWARD M. Dog, for Appellees. 


Doan, J. (after stating the facts). 
The legal proposition that is decisive of this case is fairly pre- 
sented in the first and fourth subdivisions of the sixth assignment 
of error, and it may as well be taken up and determined at the 
outset, because it is not only determinative of the general result 
of the case, but upon it depends the correctness or incorrectness 
of the legal propositions urged in the earlier assignments. There 
is no question of fact in the case. The testimony is such that the 
case may as well be treated as upon an agreed statement of facts. 
The applicant stated in the application: “I hereby agree that 
this application and the policy hereby applied for, taken together, 
shall constitute the entire contract between the parties hereto.” 
The policy provides :— 
This policy shall lapse, and together with all premiums paid 
thereon shall forfeit to the society on the nonpayment of any 
premium when due, excepting that upon due surrender of this 


policy within six months after lapse, providing premiums have 
been duly paid for at least three years of insurance, the soci- 
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ety will give the assured the choice of either a cash, value. or 
nonparticipating paid-up life policy, at the date of lapse, as 
fixed in the following table of surrender values, the amount of 
which shall be based on the number of full years premium 
that have been paid. * * * In consideration of the prem- 
ises, it is understood and agreed that all right or claim for 
temporary insurance or any other surrender value than that 


provided in this contract is hereby waived and relinquished. 
* * 


The table of surrender values provides that, at the end of the 
sixth year, the cash surrender value shall be $300, and the paid- 
up life policy $600. The date of the policy was the 8th of March, 
1898, the date of the lapse was the 8th of December, 1904, and 
the date of Coyne’s death was the 27th day of April, 1905. If 
the application and policy, taken together, constitute the entire 
contract between the parties, the policy had lapsed, and had for- 
feited to the society on the &th day of December, 1904, and as 
the assured had not, within six months thereafter, upon surren- 
der of the policy, requested either the cash value ($300) or a non- 
participating paid-up life policy for $600, there was nothing 
due under the contract or policy from the appellant: Inloes vs. 
Prudential Ins. Co., 109 Mo. App., 104. 

Paragraph 809 of the Revised Statutes of Arizona of Igo1 
reads as follows :— 


Every contract or policy of insurance hereafter made by any 
person or corporation organized under the laws of this terri- 
tory, or under those of any other state or country, with and 
upon the life of a resident of this territory, and delivered with- 
in this territory, shall contain unless specifically contracted 
between the insurer and the insured for tontine insurance, or 
for other term or paid-up insurance, a stipulation that when, 
after three full annual premiums shall have been paid on such 
policy, it shall cease or become void solely by the nonpayment 
of any premium when due, its entire net reserve by the Ameri- 
can experience mortality, and interest at 41% per cent yearly, 
less any indebtedness to the company on such policy, shall be 
applied by such company as a single premium at such com- 
pany’s published rates in force at the date of the original 
policy, but at the age of the insured at time of lapse, either to 
the purchase of nonparticipating term insurance, for the full 
amount insured by such policy, or upon the written applica- 
tion by the owner of such policy, and the surrender thereof to 
such company within three months from such nonpayment. of 
premium, to the purchase of a nonparticipating paid-up 
policy payable at the time that the original policy would be 
payable if continued in force; both kinds of insurance to be 
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subject to the same conditions except as to payment of pre- 
miums, as those of the original policy. It may be provided, 
however, in such stipulation, that no part of such term insur- 
ance shall be due or payable unless satisfactory proofs of death 
be furnished to the insuring company within one year after 
death, and that if death shall occur within three years after 
such nonpayment of premium, and during such term of insur- 
ance, there shall be deducted from the amount payable the sum 
of all the premiums that would have become due on the 
original policy if it had continued in force. If the reserve on 
endowment policies be more than enough to purchase tem- 
porary insurance as aforesaid, to the end of the endowment 
term, the excess shall be applied te the purchase of pure en- 
dowment insurance, payable at the end of the term if the in- 
sured be then living. If any life insurance corporation or com- 
pany shall deliver to any person in this territory a policy of 
insurance upon the life of any person residing in this terri- 
tory not in conformity with the provisions of this section, the 
right of such corporation or company to transact business in 
this territory shall thereupon and thereby cease and terminate, 
and any District Court of this territory, upon the fact appear- 
ing that any company or person has violated the provisions of 
this section, shall enjoin such company or person from doing 
or transacting any insurance business within the territory, 
either as principal or agent. The Attorney General, district 
attorney or any person interested, may be the party plaintiff 
in such action. 


While no direct reference is made to the statute just quoted, 
either in the decision of the trial court or in the judgment, it is 
evident that the court did read the provisions of the statute 
into the policy, and on that theory made the findings and ren- 
dered the judgment presented in this record. 

The counsel for the appellees, in his presentation of the case 
to this court, has said that: “The territory has the right to pre- 
vent a foreign corporation from doing business within its limits, 
to prescribe the conditions under which it may enter, and dictate 
the character and terms of the contracts it may enter into with 
citizens of the territory, to any extent it chooses, subject only to 
the restrictions imposed by the Federal Constitution.” ‘“Statu- 
tory provisions, like paragraph 809 of the Revised Statutes of 
Arizona, are as much a part of the policy as though written in it, 
and they are to be construed as though written in the, policy. 
They cannot, by the stipulation or agreement of parties, be 
waived or modified. The law with reference to which the policy 
is executed governs absolutely the rights of the parties thereto. 
* * #*” “Therefore, it is properly said that the law writes in 
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every contract all existing statutes that are applicable to the 
transaction, and they become parts of the contracts as com- 
pletely as if the parties had copied them in its face, and, further, 
these terms render null and void any other provisions agreed 
upon by the parties that may be in conflict with these terms by 
the hand of the law.” “In Cooley’s Briefs of the Law of Insur- 
ance, volume 3, pp. 2395, 2396, may be found the nonforfeiture 
statutes of many states, showing their similarity to that of Ari- 
zona. All the statutes in force are similar to it, not always alike 
in their phraseology in certain parts, but remarkably similar. 
Our statute provides a method of determining the value of the 
policy, and that method is almost identical with the method pro- 
vided for in Massachusetts, in Missouri, in Maine, New Jersey, 
and formerly New York. Our statute lays down the rule that 
every contract or policy of insurance hereafter made shall con- 
tain the provision that, after three annual premiums have been 
paid, it shall not be forfeited, and it then goes into detail as to 
just how the value of the policy is to be calculated, and that 
method is identical with the method adopted and in use in all the 
nonforfeiting acts, except that some acts provide that the rate 
of interest shall be 3, others 4, and others 4%; e. g., see the non- 
forfeiting law of Missouri, in the note to New York Life vs. 
Craven, 178 U. S., 389.” 

This reasoning, accompanied by the general reference to the 
different statutory provisions relative to the remedy of policy- 
holders against insurance companies, and based upon the cases 
cited that arose under the Missouri statute that is referred to as 
almost identical with paragraph 809, doubtless misled the learned 
judge of the lower court, who was called upon to rule on this 
question without having the different statutes before him. The 
law as cited in the several instances by the counsel for the ap- 
pellees is sound, supported by good reasoning, and based upon 
statutory provisions that have been decided by the United States 
Supreme Court to be constitutional. There is no question but 
that the territory has the right to prevent a foreign corporation 
from doing business within its limits, and to prescribe the con- 
ditions under which it may.enter, and dictate the character and 
terms of the contracts it may enter into with citizens of the ter- 
ritory to any extent it chooses, subject only to the restrictions 
imposed by the Federal Constitution or laws: Security Mutual 
Life Ins. Co. vs. Prewitt, 202 U. S., 246. In other words, there 
is no question of the right on the part of the territory to write 
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into the policy any statutory provision within the limits referred 
to: Orient Ins. Co. vs. Daggs, 172 U. S., 557. 

The only question presented to us is: Did the territory do so? 
The Missouri statute that has been in one place stated by the 
counsel for the appellees to be “remarkably similar” to ours, and 
in another to be “almost identical with it”, has done so. Our 
statute has not, and for the reason that the one has, and the other 
has not, the cases decided in the court of last resort under the 
one statute do not at all control the decision of cases arising un- 
der the other statute. The Missouri statute provides that :— 

No policy * * * shall, after payment upon it of two an- 
nual premiums, be forfeited, or become void by reason of the 


nonpayment of premiums thereon, but it shall be subject to 
the following rules of commutation ; to wit. 


Had our statute made a like provision, the judgment of the 
court in this instance would have been correct, and would have 
been fully supported by New York Life vs. Craven, 178 U. S., 
389; Equitable L. A. S. vs. Clements, 140 U. S., 226. Our stat- 
ute, however, instead of making a provision by which the insur- 
ance contract should be interpreted by either, declaring, as does 
the Missouri statute, that such should be the measure of re- 
covery under the contract, whether so expressly provided there- 
in or not (note to New York Life vs. Craven, 178 U. S., 389), or 
by providing, as the Ohio statute, a bar to any certain defense on 
the part of the company in an action on a claim under a policy 
(section 3625, Rev. St. Ohio, 1898, cited in Hancock Mut. Life 
Ins. Co. vs. Warren, 181 U. S., 73), requires that “every contract 
* * * shall contain, unless * * * a stipulation that when, 
after three”, etc., and then provides in the same paragraph, as a 
penalty for noncompliance with such requirement, that, 

If any life insurance corporation or company shall deliver to 

any person in this territory a policy * * * not in conform- 

ity with the provisions of this section, the right of such cor- 


poration or company to transact business in this territory shall 
thereupon and thereby cease and terminate, 


And then provides for terminating the right of any such com- 
pany. This language clearly recognizes the right of insurance 
companies to do business in the territory, and to disregard the 
provisions of paragraph 809 by writing policies not containing 
the stipulation therein required, and with equal clearness ex- 
presses the penalty that would be incurred by any company 
which might exercise its right to make a contract other than that 
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directed and required by the statute, but does not attempt to 
formulate or write into the contract any term or provision which 
the company might neglect or decline to insert therein: Fritts 
vs. Palmer, 132 U. S., 282. The distinction between these two 
classes of legislative enactments in regard to the obligations of 
the insurance companies under their policies is very similar to 
the distinction between the statutory enactments of the different 
states in regard to the rights of insurance companies to transfer 
their litigation irom the state to the Federal courts. The cases 
that present the different statutes intended to prevent this action 
on the part of the insurance companies are collated in the case 
of the Security Mutual Life Ins. Co. vs. Prewitt (202 U. S., 246), 
wherein the distinction is plainly pointed out between the stat- 
utes that require the insurance companies, in order to do busi- 
ness, to make an application or an agreement that shall contain 
a stipulation that such corporation would not remove a pending 
suit from the state to the Federal court, and those that provide 
that, if any company shall remove any such suit or proceeding to 
any Federal court, the commissioner shall forthwith revoke all 
authority of such company and its agents to do business in the 
state. The former class of legislation was generally held to be 
void; whereas, the latter was sustained, the court saying that in 
the one case it was the exaction of a stipulation or agreement 
in advance as a condition of granting a permit that rendered the 
statute illegal, while it was held that, where no requirement or 
agreement not to remove was required as a condition for doing 
business in the state, “the mere enactment of a statute which, in 
substance, says, if you choose to exercise your right to remove 
a case into the Federal court, your right to further do business 
within the state shall cease, and your permit shall be withdrawn, 
is not open to any constitutional objection”. 

If our statute, instead of the language used, had said: “No 
contract or policy of insurance hereafter made by any person or 
corporation organized under the laws of this territory, or under 
those of any other state or country, with and upon the life of a 
resident of this territory, and delivered within this territory, 
shall, after three full annual premiums shall have been paid on 
such policy, cease or become void solely by the nonpayment of 
any premium when due; but, unless such contract or policy of 
insurance shall specifically provide for tontine insurance, or for 
other term or paid-up insurance, it shall be subject to the fol- 
lowing rules of commutation; to wit, its entire net reserve value 
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at the time the premium becomes due and is not paid as com- 
puted by the American experience mortality tables, and interest 
at 414 per cent yearly’—and then follow the language used up 
to and including the words, “payable at the end of the term, if 
the insured be then living”, and let the paragraph terminate 
there before the words, “if any life insurance corporation or 
company shall deliver”, the effect of the statute would be to read 
that provision into the policy, regardless of any language in 
either application or policy at variance therewith. Had that 
been done, the recovery in this case would turn upon the ques- 
tion whether this contract would be taken out from the effect of 
the statute by virtue of the provision in the contract for a paid- 
up life policy, as is claimed by appellant in second subdivision 
of the third assignment of error; but, under the present wording 
of the statute, that becomes purely an academic question. 

Our statute, as cited supra, clearly declares the termination 
of the right to do business in the territory of any company that 
violates the provisions of paragraph 809, and confers upon the 
Attorney General or district attorney the power to enforce such 
forfeiture of right against such a company, but does not affect 
the terms of any contract entered into, or the rights of any per- 
son under a policy issued, by such company before the forfeiture 
of such right to do business. We approve the reasoning of the 
Supreme Court of California in two cases very similar to the 
one at bar, and under a statute identical in its language with 
ours: Straube vs. Pacific Mutual Life of California, 123 Cal., 
677; Rife vs. Union Central Life Ins. Co., 129 Cal., 455. 

For the reasons above given, the demurrer to the complaint 
should have been sustained, upon the ground that the complaint 
failed to state facts sufficient to constitute a cause of action. 
The allegation that Coyne died on the 27th day of April, 1995, 
and had paid all premiums and sums of money due under his 
said contract of insurance up to December 8, 1904, without any 
allegation that he had paid the premiums up to the time of his 
death, or that he had within six months after lapse, upon sur- 
render of the policy, requested either the cash surrender value 
or a paid-up life policy, failed to state facts sufficient to consti- 
tute a cause of action against the company on any other theory 
than that the reserve value of the policy was, by virtue of the 
provisions of paragraph 809 of our statutes, automatically ap- 
plied to the procurement of term insurance in the full amount of 
his policy that would continue in force from the 8th day of De- 
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cember, 1904, until after the date of his death. For the same 
reasons the judgment, as rendered, having been necessarily 
based upon the same theory, was, in the view of the case we have 
adopted, unsupported by any evidence. 

The judgment is reversed, and the case remanded, with in- 
structions to the lower court to sustain the demurrer to the com- 
plaint, and for such further proceedings as may be necessary, 
not inconsistent with this opinion. 

Kent, C. J., and Campbell and Nave, JJ., concur. 


SUPREME COURT OF NEBRASKA. 


WOLCOTT 
vs. 


STATE FARMERS’ MUT. INS. CO.* 


Mutual fire insurance companies cannot make assessments upon their 
members, as provided in section 12, c. 33, p. 276, Laws 1891, until loss 
has first occurred, unless such assessment is authorized by a two- 
thirds vote of its directors. 


When it is sought to avoid a policy of insurance for the nonpayment oi 
an assessment, not made for the payment of a loss, the records of 
the company are insufficient to establish the validity of such assess- 
ment, unless it affirmatively appears therefrom that the statute has 
been complied with. 


Commissioners’ Opinion. Department No. 2. Appeal from 
District Court, Merrick County. Action by R. M. Wolcott 
against the State Farmers’ Mutual Insurance Company. Judg- 
ment for plaintiff. Defendant appeals. 


E. R. Lecu and J. E. DorsHEmmer, for Appellant. 
MARTIN & AyrEs, for Appellee. 


Jackson, C. 
The defendant is a mutual insurance company organized un- 
der the law of Nebraska. On February 21, 1902, the plaintiff 
made written application to the defendant for a fire insurance 
policy covering a hay barn and its contents. The application 
contained this printed memorandum :— 





* Decision rendered, Dec. 7, 1906. Syllabus by the Court. 
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I hereby agree to be governed by the articles of incorpora- 
tion, by-laws and rules now in force or that shall hereafter 
be adopted by said company. 

On March 4th following the defendant issued its policy, one 
of the conditions of which is: “It is agreed and understood that 
this policy or certificate of membership is issued and remains in 
force on the condition that said applicant complies with the by- 
laws, rules and regulations that are now in force or that may 
hereafter be adopted, and are made a part of this certificate.” 
On the back of the policy is printed what purported to be a copy 
of the by-laws of the company. The only provision for assess- 
ments in the by-laws as they appear on the policy is :— 

In case of an assessment each member assessed shall be noti- 
fied by letter, postpaid by the secretary, to the address named 
in his application, and if the insured shall refuse or neglect to 
pay such assessment within thirty days after mailing the no- 
tice as above specified, then this company shall not be liable 
in case of loss under his certificate until such payment is made; 
if the loss is approved by the board and such loss exceeds in 
amount the cash fund on hand of the company, the secretary 
shall assess all who are members at the date of said loss, and 
prorate according to the amount of insurance. 

On August 28, 1904, plaintiff sustained a loss of the barn cov- 
ered by the policy and its contents, due notice of which was given 
to the defendant, resulting in a refusal to pay the loss. Suit as 
instituted in the district court where the judgment was favorable 
to the plaintiff, and the defendant appeals. 

The defense was grounded on the claim of a suspension of the 
policy by reason of the nonpayment of an assessment. At the 
trial the defendant offered to prove that its by-laws had been 
amended on April 3, 1901, to provide that assessments should 
be made by order of the board of directors and prorated accord- 
ing to the time the insurance had been in force, and at the same 
meeting a resolution was adopted requiring members to pay 
an assessment of ten cents per month on each $1,000 for com- 
bined insurance, and five cents per month on single, on member- 
ships that had been in force over two years. About June 20, 
1904, plaintiff received from the defendant the following notice: 

State Farmers’ Mutual Insurance Company. South Omaha, 
Neb., Jun. 17, 1904. R. M. Wolcott, Archer.—Dear Sir: You 
are hereby notified that the assessment against your policy No. 
7207, in force twenty-four months, is $3.75, on combined. 
Total $3.75. Which amount please remit by money order or 
draft payable to the State Farmers’ Mutual Ins. Co., South 
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Omaha, Neb. If by personal check add ten cents for ex- 
change. Return this notice with remittance. Your policy 
will lapse in sixty days from the date of this notice, unless as- 
sessment is paid. March assessment. B. R. Stauffer, Secretary. 


It is admitted that this assessment was not paid at the time 


_of the loss, more than sixty days after the receipt of the notice. 


By section 12, c. 33, p. 276, Laws 1891 (section 62, c. 43, Comp. 
St., 1905; Cobbey’s Ann. St., 1903, 6517), it is provided with 
reference to mutual insurance companies that, “whenever the 
amounts of any loss shall have been ascertained which exceeds 
in amount the cash funds of the company, the secretary shall 
make an assessment upon all of the property insured by the com- 
pany; provided, that any company may provide in its by-laws 
for making assessments at stated intervals only, and may also 
provide that assessments shall be made by the board of direct- 
ors”. Section 13 is: “It shall be the duty of the secretary, 
whenever such assessment shall have been made, to immediately 
notify every person composing such company personally, or by 
letter sent to his usual postoffice address, of the amount of such 
loss, and the sum due from him as his share thereof, and of the 
time, and to whom such payment is to be made; but such time 
shall not be less than twenty nor more than forty days from the 
date of such notice.” By section 19 it is provided: “Such mu- 
tual insurance companies shall never make assessments upon 
their members, as provided in section 12 of this act, until loss 
has first occurred, unless the directors by a two-thirds vote order 
an assessment. They shall never make any dividends.” 

It will thus be seen that there are two methods allowed by 


_ Statute for making assessments in mutual insurance companies: 


First, where a loss has actually occurred and the cash on hand 
is insufficient to make payment thereof; and, second, by a two- 
thirds vote of the board of directors after being duly authorized 
by the by-laws. The record contains no proof, or offer of proof, 
to show that an assessment was necessary to pay the losses of 
the company, so that the assessment and failure to pay the same 
constitutes no defense to the plaintiff’s action, unless it can be 
sustained under that provision of the statute authorizing assess- 
ments by a two-thirds vote of the directors. It is evident that 
the minutes of the meeting of the board of directors, by which 
the defendant offered to prove the assessment, were insufficient 
for that purpose. An assessment, in the absence of loss, could 


- only be made by a two-thirds vote of the board of directors. It 











1907.] Arispe Mercantile Co. vs. Capital Ins. Co. 513 


doés not appear in the record, or in any proof tendered, how 
many members constituted the board of directors, nor does it 
appear how many voted for the assessment and how many 
against. There is a memorandum in the minutes that the motion 
to adopt the plan of assessment was carried. It is not disclosed 
in the record that the minutes were approved by the board of 
directors. While ordinarily, in an action between a corporation 
and one of its members, the records kept by a proper officer are 
admissible in evidence, yet where, as in this case, it is sought by 
the record alone to avoid a contract, we think the record should 
show affirmatively that the statute has been complied with. 

The errors, if any, in excluding the evidence offered, were 
without prejudice, and we recommend that the judgment of the 
District Court be affirmed. 

Albert and Duffie, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed, 


SUPREME COURT OF IOWA. 


ARISPE MERCANTILE CO. 
vs. 


CAPITAL INS. CO.* 


An agent of a fire insurance company who is an incorporator of a mer- 
cantile company cannot, acting as such agent, issue a valid policy to 
the mercantile company, though acting in good faith, where the in- 
surer is ignorant of his relations to such company, on the principle 
that he cannot act as agent in transacting business for his own benefit. 


Appeal from District Court, Union County. 


SULLIVAN & Fry, for Appellant. 
Carr, HEwiTr, PARKER & WRIGHT and THos. L. MAx- 
WELL, for Appellee. 


%* Decision rendered, Feb. 9, 1907. 
VoL. XXXVI.—33. 
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. WEAVER, C. J. 

This is an action at law for the recovery of damages upon a 
policy of fire insurance. At the close of the evidence the trial 
court sustained a motion for a directed verdict in favor of the 
defendant, and the plaintiff appeals. 

The motion was based upon the following grounds: (1) That 
the policy had been forfeited by the act or sufferance of the 
insured in allowing a mechanic’s lien to be placed upon the in- 
sured building; (2) that the plaintiff had forfeited its right to re- 
cover by presenting false and fraudulent proofs of loss; and (3) 
that the defendant’s agent who issued the policy was a stock- 
holder, treasurer and director in the plaintiff company, of which 
fact the defendant was then entirely ignorant, and that said 
agent did not disclose his relation to the plaintiff company, nor 
procure defendant’s consent to the issuance of said policy, 
thereby effecting a legal fraud upon the defendant, and render- 
ing the policy void. 

The ruling on this motion could not in our judgment be sus- 
tained upon either the first or second ground assigned therefor. 
As to the third ground we feel constrained to say that the ruling 
was correct. The facts are not in dispute. At the date of the 
policy the plaintiff was a corporation doing business in Arispe. 
Of this corporation D. W. Stevenson was a director, and was at 
the same time serving as its treasurer. He was also cashier and 
stockholder of a bank which held stock in the plaintiff com- 
pany, and was at the same time recording agent of the defendant 
insurance company, and as such issued the policy in suit. Ste- 
venson denied he owned any stock in the plaintiff company, but 
it appears without dispute that he was one of the incorporators 
of the concern and a member of its governing body. He held 
these relations to the parties at the time he issued the policy, 
and there is no claim that he advised the insurance company of 
the facts or obtained its consent to insure property in which he 
was then personally interested. Under the prevailing rules of 
the law of agency we are compelled to hold that a policy thus 
issued without notice to or consent of the company creates 
no enforceable liability. The practically universal holding 
of the courts is that such an unauthorized act of the agent 
violates the general principle that an agent cannot be 
permitted to put himself in a position where his own 
interests are antagonistic to those of his principal, and 
cannot as agent for his principal do or transact business for his 
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own benefit: Mechem’s Agency, §§ 454-456; Clark & Skyles’s 
Agency, §§ 404-406; Central Ins. Co. vs. National Ins. Co., 14 
N. Y., 85; Empire Ins. Co. vs. American Ins. Co. (N. Y.), 34 
N. E., 200; Greenwood vs. Ins. Co. (Miss.), 17 South., 83; Zim- 
mermann vs. Ins. Co., 110 Mich., 399; Wildberger vs. Ins. Co., 72 
Miss., 338; Copeland vs. Ins. Co., 6 Pick. (Mass.), 198; Utica 
Ins. Co. vs. Toledo Ins. Co., 17 Barb. (N. Y.), 132; Ritt vs. 
Ins. Co., 41 Barb. (N. Y.), 353; Bentley vs. Ins. Co., 17 N. Y., 
421; B. A. Assur. Co. vs. Cooper (Colo. App.), 40 Pac., 147; 
Hartford Ins. Co. vs. McKenzie, 70 Ill. App., 615; London, etc., 
Ins. Co. vs. Turnbull, 86 Ky., 230; Rockford Ins. Co. vs. Win- 
field, 57 Kan., 576; Spare vs. Ins. Co. (C. C.), 19 Fed., 14; 
Phcenix Ins. Co, vs. Hamilton, 110 Ga., 14; White vs. Ins. Co., 
27 Grant, Ch. (U. C.), 61, 22 Cyc., pp. 1435, 1436, and notes. 

None of the cases cited by the appellant, when carefully read, 
are out of harmony with the rule above stated, unless it be Fiske 
vs. Royal, etc. (too Mo. App., 545), and, if this precedent is to 
be construed as upholding the principle in support of which it 
is invoked, we do not teel free to follow it in disregard of the 
greatly prepondering authority. Nor do we regard it mater- 
ial that Mr. Stevenson may not have been the owner of any stock 
in the plaintiff company. He was concededly one of its officers 
and agents, and must be presumed to have had such an interest 
as would disqualify him from acting as an agent for a third party 
dealing with it. To make use of the terms of trade, the de- 
fendant was selling insurance, and the plaintiff company in this 
transaction was buying insurance; and, under the most familiar 
doctrine of the law of agency, one agent cannot represent both 
buyer and seller without the knowledge and consent of both. 
It is not a sufficient answer to this objection to say that the agent 
acted in good faith, or that the contract was fair and equitable 
in its terms. The policy of the law forbids the agent to occupy 
a position where he may reap profits or advantage to himself or 
to one principal by disregarding the interests of another princi- 
pal who is adversely concerned. It may be true that the insur- 
ance company would readily have consented to or ratified the act 
of Stevenson in issuing the policy, had it occurred to him to re- 
port his relations to the insured, and that the defense now put 
forward is of a somewhat technical character; but it remains also 
true that, not having received such notice, the company cannot 
be held to have waived its right to insist upon the invalidity of 
the contract. 
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Appellant seeks to call to its aid the general rule that notice 
to the agent is notice to the principal, and that an insurance 
agent may under some circumstances waive the effect of for- 
feiture clauses in the policy. These rules are too well estab- 
lished to require the citation of authorities, but they have no ap- 
plication to cases involving the validity of contracts in which the 
agent has undertaken to represent his principal in dealing with 
himself: Mechem’s Agency, § 723; Clark & Skyles’s Agency, 
§ 485; Bank vs. Gifford, 47 Iowa, 375. The rule as to notice 
which counsel cites is for the protection of innocent third per- 
sons, and cannot be employed in favor of the agent or of others 
whose interest he represents against the principal for whom he 
has assumed to act. Counsel devote considerable effort to the 
establishment of Stevenson’s capacity as an agent with authority 
to issue policies. Of this we think there can be no doubt. He 
was unquestionably the defendant’s agent, and in a certain sense 
of the word its general agent, but this fact does not prevent the 
application to him or to his acts in that capacity of the general 
rules of the law of agency save as they have been modified by 
statute, and our attention is called to no statute affecting the 
principle which we think governs the present case. 

As this conclusion is decisive of the appeal, we need not take 
time to discuss the other defenses pleaded. 

For the reasons stated the judgment of the trial court is af- 


firmed. 
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UNITED STATES SUPREME COURT. 





oF JacoB M. MERTENS, CHARLES R. MERTENS, 

ERNEsT T. MERTENS, AND EDMUND A. MER- 

TENS, INDIVIDUALLY AND .As COMPOSING THE 

COPARTNERSHIP FIRM OF ‘J. M. MERTENS & 
Co.”, BANKRUPTS, Petitioner, 


ALBERT C. HISCOCK, TrusTExE IN oe) 


v8. 
JACOB M. MERTENS.* 


The Bankrupt Act of 1898 permits a bankrupt to redeem a policy on his 
life fromthe claims of creditors by paying or securing 'to the trus- 
tees the cash surrender value. 


- That the statute applies to all policies which, either by their terms 
r by the practice or concession of the company, have such surren- 
a value. 


Held, That the investment feature of tontine policies does not nial 
them. 


Held, That the statute applies to policies which had not lapsed when the 
petition was filed or the bankruptcy declared, although the practice 
of the company may be not to accept a surrender until a lapse has 
occurred. 


On writ of Certiorari to the United States Circuit Court of 
Appeals for the Second Circuit to review a judgment which re- 
versed an adjudication of the District Court for the Northern 
District of New York that certain policies of insurance on the 
life of a bankrupt had no cash surrender value and passed to the 
trustee in bankruptcy. 


WILL B. CROWLEY, for Petitioner, 
DoRR RAYMOND Coss, for Respondent. 


MCKENNA, J. 

The question in this case is whether the cash surrender value 
of a policy of insurance under § 70-2-5 of the bankruptcy act 
must be provided for in the policy, or whether it be sufficient if 
the policy have such value by the concession or practice of the 
company. Section 70 provides that 

The trustee of the estate of a bankrupt, upon his appointment 

and qualification, * * * shall in turn be vested by opera- 

tion of law with the title of the bankrupt as of the date he was 


adjudged a bankrupt, except in so far as it is to property which 
is exempt, to all (1) documents relating to his property * * * 


* Decision rendered, “Mare h 25, 1907. 
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(3) powers which he might have exercised for his own benefit, 
but not those which he might have exercised for some other 
person * * * (5) property which, prior to the filing of the 
petition, he could, by any means, have transferred, or which 
might have been levied upon and sold under judicial process 
against him: Provided, That when any bankrupt shall have 


any insurance policy which has a cash surrender value payable 
to himself, his estate or personal representatives, he may, 
within thirty days after the cash surrender value has been as- 
certained and stated to the trustee -by the company issuing the 
same, pay or secure to the trustee the sum so ascertained and 
stated, and continue to hold, own and carry such policy free 
from the claims of the creditors participating in the distribu- 
tion of his estate under the bankruptcy proceedings; other- 
wise the policy shall pass to the trustee as assets.—[30 Stat. 

at L., 565, chap. 541, U. 5. Comp. Stat., 1901, p. 3451. 

The respondent and his sons, individually and as composing 
the copartnership of J. M. Mertens & Company, were declared 
bankrupts, and petitioner was elected the trustee of their estate 
October 14, 1903. 

At the time the petition in bankruptcy was filed Mertens held 
four life insurance policies issued by the Equitable Life Assur- 
ance Society of the United States. One of the policies, payable 
to his wife if she should survive him, has been dropped from this 
controversy. The other three policies were payable to Mertens 
at his death, his executors, administrators or assignees. ‘hey 
were subject to certain claims arising from their having been as- 
signed as security for certain loans. With these we are not con- 
cerned. 

A dispute arose as to the ownership of the policies, and the 
trustee filed a petition in the District Court for the determina- 
tion of the ownership of them, and that Mertens be required to 
make an assignment of them to the trustee. Mertens answered, 
alleging that the policies had, by law and the regular practice of 
the Equitable Life Assurance Society, a cash surrender value 
which he had sought to pay to the trustee, and was ready and 
willing to pay; that it was the uniform practice of the society to 
pay, upon the surrender of such policies and on policies issued 
on any of the blank forms shown by the policies, the cash value 
thereof “determined in accordance with a fixed and definite 
method of computation, and stated on demand by any policy- 
holder or person in interest”; that the society, pursuant to law 
and in accordance with its practice, had stated to him and de- 
clared the cash surrender value of each of the policies and its 
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readiness and willingness to pay such value upon the surrender 
of the policies. The values were stated. 

The matter was referred to a special master to take the proofs 
and report the same, with findings of fact and conclusions of law. 
Proofs were taken and a report made in accordance with the 
order of the court. The master, in his report, describing the 
policies, said :— 

“None of these express any agreement or provision whereby, 
upon default, the company shall pay a ‘cash surrender value’ to 
any person. By their terms the assured is excluded from any 
participation in dividends until the completion of the tontine 
period, at which time all surplus and profits derived from such 
policies are to be divided among the persistent policies of that 
class then in force. At the expiration of the tontine period the 
persistent policyholder is given certain options, among them to 
withdraw in cash the policy’s entire share of the assets, that is, 
the accumulated reserve, the amount of which is stated in each 
policy, and, in addition, the accumulated surplus apportioned to 
the policy. Each of these policies also,provides that, upon de- 
fault in payment of a premium and the surrender of the policy 
within six months thereafter, the assured shall be entitled to a 
new paid-up policy, based upon the reserve accumulated under 
the old policy, but ‘without participation in profits’. Both funds 
secured by the agreement; namely, the insurance proper and 
the endowment fund representing the acéumulated profits, are 
payable to the assured or to his executors, administrators or as- 
signs. No other person is mentioned in either of the policies 
as having any beneficial interest therein.” 

It appeared from the testimony that, as a matter of fact, poli- 
cies of the character of those in controversy had, under the prac- 
tice of the company, cash surrender values, if offered for sur- 
render within six months from the date of the nonpayment of 
any premium, Explaining this, a witness said: “To make clear © 
the replies of previous questions I will state that the Equitable 
Life Assurance Society would decline to purchase for cash a 
policy during the period for which premiums had been paid, en- 
titling the policyholder to protection for the face value, for the 
reason that, in the event of the death of the holder of that policy 
before the expiration of the period for which premiums had been 
paid, the question would be raised as to the liability of the com- 
pany, so that the payment of an amount of cash for the surrender 
of a policy is only made by the company after that policy has 
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lapsed by reason of the nonpayment upon its due date.” And it 
was testified that the cash surrender values of policies was 
determined by a fixed and definite method of computation, uni- 
form in all cases, and had, without exception, been paid to per- 
sons insured by the company. It further appeared that the sur- 
render values of the policies in controversy were as follows: 
Policy No. 274,445, $5,905.65; policy No. 417,678, $2,272.56; 
policy No. 417,171, $6,574.00. 

It was further testified that the surrender value of each policy 
was equivalent to the amount of a paid-up policy, which the com- 
pany was willing to give. Or, as expressed by a witness, “it is 
equivalent to the percentage reserved under that policy (refer- 
ring to policy No. 274,445), which the company is willing to pay 
in consideration of the surrender”. 

The District Court held that the policies had no cash surrender 
value within the meaning of § 70 of the bankrupt act. The court 
said :— 

“In the policies in question not only is there a failure to pro- 
vide for a cash surrender value, but the provisions are incon- 
sistent with the existence of such a value. This, however, is not 
at war with the fact that the assurance association may be will- 
ing to pay money for the surrender of such policies. There is no 
pretense that this custom of the insurer formed a part of the 
contract between the parties, or that the insured could enforce 
the payment of a surrender value, or the payment of anything on 
surrendering the policy. In short, the insurer might be willing 
to pay a surrender value and might not. Such payment would 
be optional with it.” 

And again :-— 

“The association might be willing to pay one day, entirely 
unwilling the next. * * * Is this the ‘cash surrender value’ 
spoken of in the bankruptcy law? This court thinks not. It 
would seem that had Congress intended that every bankrupt 
holding a policy of insurance of the nature of these should re- 
tain the same as his own on paying to the trustee in bankruptcy 
the value thereof that the insurer might fix by its custom or 
otherwise, it would have used language appropriate to that end, 
and not an expression implying a value the insured has a legal 
right to demand, and the insurer may be compelled to pay,—a 
value generally understood to be provided for in the policy it- 
self:” 131 Fed., 974, 975. 
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The court cited, to sustain its views, Re Welling, 51 C. C. A., 
151; and Re Slingluff, 106 Fed., 154. 

An order was entered requiring Mertens to assign the policies 
to the trustees. It was reversed by the Circuit Court of Ap- 
peals. The latter court, however, said that it “should be inclined 
to concur with these views [expressed in Re Welling] and to 
sustain the conclusion of the district judge in the cause at bar, 
that ‘no policy is understood to have a cash surrender value un- 
less provided for in the policy so as to be enforceable by the in- 
sured’, were it not for a subsequent expression of opinion by the 
Supreme Court. This is found in Holden vs. Stratton (198 U. 
S., 214), as follows :— 

“*There has been some contrariety of opinion expressed by 
the lower Federal courts as to the exact meaning of the words 
“cash surrender value” as employed in the proviso, some courts 
holding that it means a surrender value expressly stipulated by 
the contract of insurance to be paid, and other courts holding 
that the words embrace policies, even though a stipulation in re- 
spect to surrender value is not contained therein, where the 
policy possesses a cash value which would be recognized and 
paid by the insurer on the surrender of the policy. It is to be 
observed that this latter construction harmonizes with the prac- 
tice under the bankrupt act of 1867 (Re Newland, 6 Ben., 342, 
Fed. Cas. No. 10,17¢; Re McKinney, 15 Fed., 535) and tends 
to elucidate and carry out the purpose contemplated by the pro- 
viso as we have construed it. However, whatever influence that 
construction may have, as the question is not necessarily here 
involved we do not expressly decide it:’” 142 Fed., 447. 

The court observed that the extract from Holden vs. Stratton 
was obiter to the questions decided in the case, but considered 
it such an explicit declaration of views that the court expressed 
hesitation to disregard it. 

We are hence confronted with the problem whether the obiter 
of Holden vs. Stratton shall be pronounced to be the proper con- 
struction of § 70 of the bankrupt act. We may remark at the 
commencement that that obiter was not inconsiderately uttered, 
nor can it be said that it was inconsequent to the considerations 
there involved. It was there necessary to determine between 
conflicting decisions of two Circuit Courts of Appeals upon the 
effect of state statutes of exemption from liability for debts, and 
a careful consideration of § 6 of the bankrupt act, which provided 
for exemptions, and § 70, which defined the property which 
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passed to the trustee, was necessary to be made and their proper 
effect and relation determined. As elements in that considera- 
tion the meaning and scope of § 70 were involved and the pur- 
pose of Congress in its enactment. Section 6 provides for ex- 
emptions “prescribed by the state laws”. Section 70 vests the 
title of all the property of the bankrupt in the trustee, “except 
in so far as it is to property which is exempt”. Then, after a 
designation of the property the title to which is transferred, fol- 
lows the proviso in regard to insurance policies. It was argued 
that the proviso would be meaningless unless considered as 
wholly disconnected from the clause as to exempt property, and 
this court replied :— 

“As § 70a deals only with property which, not being exempt, 
passes to the trustee, the mission of the proviso was in the 
interest of the perpetuation of policies of life insurance, to pro- 
vide a rule by which, where such policies passed to the trustee 
because they were not exempt, if they had a surrender value 
their future operations could be preserved by vesting the bank- 
rupt with ihe privilege of paying such surrender value, whereby 
the policy would be withdrawn out of the category of an asset 
of the estate. That is to say, the purpose of the proviso was to 
confer a benefit upon the insured bankrupt by limiting the char- 
acter of the interest in a nonexempt life insurance policy which 
should pass to the trustee, and not to cause such a policy when 
exempt to become an asset of the estate. When the purpose of 
the proviso is thus ascertained it becomes apparent that to main- 
tain the construction which the argument seeks to affix to the 
proviso would cause it to produce a result diametrically opposed 
to its spirit and to the purpose it was intended to subserve:” 
198 U. S., 213. 

And, contemplating the proviso as having such purpose, the 
court used the language quoted by the Circuit Court of Appeals, 
and expressed the view that, as between the two constructions 
that had been made of the terms, “cash surrender value”, 
whether they meant a stipulation in the contract or the recog- 
nition by the company, the latter harmonized with the practice 
under the bankrupt act of 1867 [14 Stat. at L., 517, chap. 176], 
and tended to elucidate and carry out the purpose contemplated 
by the proviso as the decision construed it. And the precedent 
practice is necessarily a strong factor and would be so even if 
it had a less solid foundation in reason. It is nowhere better 
expressed than in Re McKinney, supra. It is there pointed out 
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that the foundation of the surrender value of a policy is the ex- 
cess of the fixed annual premiums in the earlier years of the 
policy over the annual risk during the later years of the policy. 
“This excess”, it was said, “in the premium paid over the an- 
nual cost of insurance, with accumulations of interest constitutes 
the surrender value”. 


And further :-— 

“Though this excess of premiums paid is legally the sole prop- 
erty of the company, still in practical effect, though not in law, 
it is moneys of the assured, deposited with the company in ad- 
vance, to make up the deficiency in later premiums to cover the 
annual cost of insurance instead of being retained by the assured, 
and paid by him to the company in the shape of greatly increased 
premiums when the risk is greatest. It is the ‘net reserve’ re- 
quired by law to be kept by the company for the benefit of the 
assured and to be maintained to the credit of the policy. So long 
as the policy remains in force the company has not practically 
any beneficial interest in it, except as its custodian, with the 
obligation to maintain it unimpaired and suitably invested for 
the benefit of the assured. This is the practical, though not 
the legal, relation of the company to this fund. 

“Upon the surrender of the policy before the death of the as- 
sured, the company, to be relieved from all responsibility for the 
increased risk, which is represented by this accumulating re- 
serve, could well afford to surrender a considerable part of it to 
the assured, or his representative. A return of a part in some 
form or other is now usually made.” 

In Re Newland, supra, it was said that the present value of a 
policy is its cash surrender value, and but for that “it could not 
be said to have any appreciable value: Parker vs. Anglesey, 20: 
Week. Rep., 162, 25 L. T. N. S., 482”. 

There is no expression in either of the cases that the cash sur- 
render value depended upon contract as distinct from the usage 
of companies. And § 70 expresses no distinction. At the time 
of its enactment there were policies which stated a surrender 
value and a practice which cogceded such value if not stated. If 
a distinction had been intended to be made it would have been 
expressed. Able courts, it is true, have decided otherwise, but 
we are unable to adopt their view. It was an actual benefit for 
which the statute provided, and not the manner in which it 
should be evidenced. And we do not think it rested upon chance 
concession. It rested upon the interest of the companies and a 
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practice to which no exception has been shown. And that a pro- 
vision enacted for the benefit of debtors should recognize an in- 
terest so substantial and which had such assurance was perfectly 
natural. What possible difference could it make whether the 
surrender value was stipulated in a policy or universally recog- 
nized by the companies? In either case the purpose of the state 
would be subserved, which was to secure to the trustee the sum 
of such value and to enable the bankrupt to “continue to hold, 
own and carry such policy free from the claims of the creditors 
participating in the distribution of the estate under the bank- 
ruptcy proceedings”’. 

Counsel for petitioner argues that the policies are mere invest- 
ments, and intimates the injustice of keeping them from the 
trustee, and illustrates the comment by contrasting what the 
company would have paid as the surrender value of policy No. 
274,445, if default had been made in payment of premiums, and 
what the company would pay six months thereafter. The con- 
trast is between $5,905.65 and $11,318.40. But this is the result 
of the age of the policy, and cannot be a test of other policies or 
of the construction of the law. And a precisely like effect would 
result if the policy expressed a surrender value, in which case it 
is conceded, it would come under the law. The same comment 
is applicable to other arguments of petitioner which tend to con- 
found the distinction between surrender value and other value. 
Section 70 deals with the former, and makes it the conditions of 
the relative rights of the bankrupt and the trustee of his estate. 
Pursuing the argument farther, it is said that “the right to par- 
ticipate in the profits was a part and parcel of the policy and of the 
privileges enjoyed thereunder” ; and it is further observed that the 
difference between the value of the policy which was used for il- 
lustration, “if lapsed on September 8, 1903, given as $5,905.65, and 
its value on March 8, 1904, $11,318.40, is chiefly made up of the 
value of this right to participate in profits”. And counsel for 
petitioner is disposed to think the contention absurd that the 
bankruptcy law contemplated that such a valuable right “could 
be absolutely wiped out and taken fgom the trustee in such a case 
as this by allowing the bankrupt to take up the policy by paying 
what the bankrupt here claims to be the surrender value”. Such 
result would not appear to be absurd if the policy were only two 
years old instead of nineteen years. Manifestly a policy cannot 
be declared in or out of the law according to its age, nor can 
anything be deduced from the investment features of tontine 
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policies. Such policies were decided to be covered by the law in 
Holden vs. Stratton, Whether the law should have included them 
is not our concern. Whatever may be said against it, it has 
seemed best to the Legislature to encourage the extra endeavor 
and sacrifice which such policies may represent. 

It is further contended that respondent has not made out that 
the policies have a cash surrénder value, because it appears from 
the evidence that the company would not accept their surrender 
until they had lapsed, and that they had not lapsed either when 
the petition was filed or the bankruptcy adjudged. But this is 
tantamount to saying that no policy can ever have a surrender 
value. According to the testimony, policies which have a stipu- 
lation for such value are subject to the same condition. And 
there is nothing in the record to show that the practice and poli- 
cies of other companies are not the same as those of the Equita- 
ble Life Assurance Society. Section 70 is broad enough to ac- 
commodate such condition. It permits the redemption of a 
policy by the bankrupt from the claims of creditors by paying or 
securing to the trustee the cash surrender value of the policy 
“within thirty days” after such value “has been ascertained and 
stated to the trustee by the company issuing the same”, 

Judgment affirmed. 
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SUPREME COURT OF NEBRASKA. 


LENAGH ET AL. 
ve. 
«COMMERCIAL UNION ASSUR. CO.* 


Husband and wife have each and both a pecuniary and insurable interest 
in all articles comprised in the furniture of their household, or which 
are necessary or convenient and actually in use in the maintenance 
of their domestic relation, regardless of whose money paid for them, 
or by what means or from what sources they were obtained. 


When an insurance company consents in writing to an assignment of a 
policy of fire insurance without restriction or limitation with refer- 
ence to the purpose of the assignment or the extent of the interest 
assigned, which is, in fact, as between the parties, less than the 
absolute or entire interest or rights of the insured under the con- 
tract, and when, after a loss has occurred but before payment has 
been made, the rights and interests of the insured are brought to 
the knowledge of the company, they cannot be defeated or impaired 
by a compromise and settlement and attempted satisfaction between 
the latter and the assignee without the consent of the insured. 


When there is no fraud, accident or mistake, as to the description or own- 
ership of property, or articles intended to be covered by a fire in- 
surance policy, and the person intended to be insured and who pays 
the premium is in fact the owner of the same, or has an insurable 
interest therein, it is immaterial by what name he is designated in 
the policy. 

Commissioners’ Opinion. Department No. 1. Appeal from 

District Court, Douglas County. Action by Peter Lenagh and 

-others against the Commercial Union Assurance Company. 


Judgment for plaintiffs, and defendant appeals. 


GREENE, BRECKENRIDGE & KINSLER, for Appellant. 
LAMBERT & WINTERS, for Appellees. 
Ames, C. 
The plaintiffs, Peter Lenagh and Bridget, his wife, were in 
possession of a dwelling house, and of certain household furni- 
ture situated therein, in the city of Omaha. Who owned the 
building, or whether it was used for any other purpose than that 
of a dwelling, we do not know, and is perhaps immaterial. The 
ultimate ownership of a part of the furniture was, as was testi- 
fied upon the trial, in the husband, and a part in the wife, and of 
some minor articles in the children of the family. The property, 
as is stated in the brief of counsel for the defendant, “consisted 
of beds, bedding, a carpet, three pairs of shoes, two suits of 
. clothes, two or three dresses belonging to Mrs. Lenagh, three 
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trunks, a fiddle, a sewing machine, ‘the kids’’ clothes, a shotgun, 
two writing desks, dishes and crockery, some pictures, two 
stoves and a safe”, some of which had been bought with money 
of the husband, and some with that of the wife. 

In 1902, articles of incorporation were prepared and sub- 
scribed and filed with the county clerk for an institution to be 
named the “Star Coal Company”; but the instrument was never 
filed elsewhere, and no capital stock. was ever subscribed or paid 
in, and no certificates of capital ever issued or executed, nor any 
attempt made at organization, but Lenagh and his wife carried 
on a business in the proposed corporate name, and in December 
of that year procured by that name a policy from the defendant 
insuring the building in the sum of $1,000 and the furniture in the 
sum of $250, against loss or damage by fire. It is not pretended 
that there was in this transaction any fraud or mistake or any 
unlawful intent or any misdescription or ignorance by either 
party of the property intended to be covered by the contract of 
insurance, for which the plaintiffs, or one of them, paid the 
stipulated premium. Former decisions of this court appear to 
us to have put the validity of this policy beyond the region of 
controversy: Cook vs. West Chester Fire Ins. Co., 60 Neb., 
127; Farmers’ & Merchants’ Ins. Co. vs. Michel, too N. W.., 
130. Its validity is attempted to be disputed with respect to the 
personal property only, solely on the ground of the alleged sepa- 
rate and individual ownership of parts of the latter, in conse- 
quence of which it is contended that neither the husband nor 
wife had an insurable interest in all of it, and the policy sttpulated 
that it should be void if the insured was not the sole and abso- 
lute owner of the property covered by it. There is reason and 
authority for holding that this defense, if otherwise sufficient, 
was waived by failure to plead it: F. & M. Ins. Co. vs. Peter- 
son, 47 Neb., 747. But we are quite clearly of opinion that, if it 
had been pleaded, it would have been unavailing. In an over- 
whelming majority of cases the separate ownership in members 
of a family, of articles comprised in the furniture of a household, 
is a pleasing fiction rather than a reality, and the presence of it is 
a concession to sentiment rather than a representation of fact. 
To our minds the assertion that husband and wife have not each 
and both separately and jointly a pecuniary and insurable in- 
terest in all such articles, regardless of whose money paid for 
them, and from what sources or by what means they were ob- 
tained, as are necessary or convenient and actually in use in the 
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maintenance of the domestic relation, is palpably absurd. It can 
only be at or after the dissolution of the family, or when an at- 
tempt has been made to transfer or incumber the property or 
some of it, that the question of separate ownership or right of 
possession can have any practical significance. The family is a 
unit, and those articles of personalty which it possesses, and 
which are necessary or convenient for the maintenance of the 
domestic relation, are in a yery real, though perhaps not in an 
absolute, sense, the property of the institution so long as the 
latter continues to exist. The fact that the policy named the 
nonexistent Star Coal Company as the insured is plainly of no 
significance. It was merely a trade or fictitious name of the 
parties owning the property and paying the premium, and of 
none other, and was the occasion of no mistake or injury. 

After the issuance of the policy the plaintiff conveyed the build- 
ing by an instrument, in form a deed, but intended as a mort- 
gage, to secure the payment of a debt to one Moriarity, and 
thereupon, with the written consent of the company, and in com- 
pliance with the terms of the policy, assigned the same by the 
execution of a blank form, printed on the back of it, to the 
grantee. The assignment was executed in form as by the “Star 
Coal Company”, by “Peter Lenagh, President’, and the con- 
sent was given to the “Star Coal Company as owner of the prop- 
erty covered by the policy”, and the instrument was delivered to 
the assignee. Afterward, and during the life of the policy, the 
building and contents were destroyed by fire. Shortly thereafter 
the company paid to Moriarity $1,000, the amount of the insur- 
ance on the house, and received from him a receipt “in full com- 
promise and settlement of ail claims and for loss and damage by 
fire on the 5th day of September, 1904, to property insured under 
|the policy], and the said policy is hereby canceled and surren- 
dered”. It is entirely clear that Moriarity never had any title, 
lien or interest to, in, or upon the personal property, and that his 
proof of loss was intended to cover, and did cover, the amount 
of loss and insurance upon the building only, and that these facts 
were known to the company at the time of the payment to him 
and of the execution of the above mentioned receipt. Before 
that time the plaintiffs had made proof and demanded payment 
of loss on account of the destruction of the furniture, and the 
company was fully aware that the assignment to Moriarity was 
not absolute, but by way of collateral to the mortgage security 
and indebtedness to the latter. This is an action in equity to 
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reform the assignment so as to show that it was intended by way 
of security, and not absolute, and to recover for the loss of the 
personal property. There was a judgment for the plaintiffs, 
from which the defendant appeals. 

The defendant contends that there is insufficient ground for 
the reformation of the assignment, because there is no allega- 
tion of fraud or of mutual mistake, and because Moriarity, one of 
the parties to the assignment, is not a party to the action. We 
think the objection is immaterial, because there is no necessity 
for the reformation in question. The assignment, though abso- 
Jute in form was intended by the parties to it as security for the 
payment of a debt, and, as in the case with all such transactions, 
is treated by the court as having taken effect according to such 
intent, and not otherwise. The company has no cause for com- 
plaint—it has not been misled to its prejudice, and neither the 
policy nor the assignment contained any restriction as to the 
purpose or purposes for which the latter could be made, and the 
company consented without any inquiry in that regard. It is not 
contended, nor could it be successfully, that the assignment was 
void, and by consequence the policy forfeited and annulled be- 
cause of the purpose for which the former was made; but, if it is 
valid, it is so according to the intent of the parties. The court 
cannot, certainly, make a contract for them which they did not 
intend or attempt to make for themselves. A case identical with 
this in essential particulars is Merrill vs. Colonial Mutual Fire 
Ins. Co. (169 Mass., 10), in which the same conclusion here 
reached is fortified by reason and authority not necessary now to 
be reiterated, but which we adopt as our own. 

It follows as a matter of course that Moriarity was without 
power to compromise, settle or discharge the obligation arising 
under the policy beyond the extent of his own interest therein, 
and that the company, having had, before the settlement was 
made, knowledge of the extent of that interest, and of the rights 
of the plaintiffs in the premises, was equally as powerless as was 
the assignee to prejudice the latter by the transaction. 

We are of opinion, therefore, that the judgment of the Dis- 
trict Court is right, and recommend that it be affirmed. 

Epperson and Oldham, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, it is ordered 
that the judgment of the District Court be affirmed. 
VOL. XXXVI.—34. 
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SUPREME COURT OF MINNESOTA. 


KELLY ET At. 
v8. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


The fact that at the time of its contract an insurance company has knowl- 
edge of other insurance upon the property does not justify the infer- 
ence that it assented to additional insurance subsequently taken out 
by the assured. 


The evidence and findings do not justify an order for judgment that the 
policy be reformed and that plaintiffs have judgment for the amount 
of the policy. 


Appeal from District Court, Scott County. Action by John 
F. Kelly and Norman Fetter, as trustees, against the Liverpool 
& London & Globe Insurance Company. Judgment for plain- 
tiffs, and defendant appeals. 


M. H. Bourse and N. H. CHAsE, for Appellant. 
HARRIS RICHARDSON and HARoLpD C. KERR (H. J. Peck, of 
counsel), for Respondents. 


LEwIs, J. 

The purpose of this action is to reform and recover upon a 
fire insurance policy of $1,500 issued on a stock of goods to one 
Grafenstadt, of Shakopee. The policy is the standard form, and 
contains the usual provision that it should become void if other 
insurance be procured without the consent of the insurer. The 
complaint alleges “that by mistake and inadvertence the words 
‘or if the assured now has or shall hereafter make any other 
insurance on said property without the assent of the company’ 
were not stricken out from said policy, and that by mutual mis- 
take the words ‘concurrent insurance permitted’ were not in- 
serted in said policy”. The local agent of appellant company, 
Mr. Storer, testified on behalf of plaintiff that he knew there 
was $4,500 other insurance upon the stock when the policy in 
question was taken out, but that through oversight he had failed 
to insert the clause, “concurrent insurance allowed”; that he 
should have written in the policy, “Total concurrent insurance, 
$6,000”. The witness stated that he had no knowledge of any 
other insurance than the $4,500 mentioned, that Grafenstadt did 
% Decision rendered, April 5, 1907. Syllabus by the Court. 
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not tell him he proposed to take out any other insurance, and 
that he never had any notice or knowledge that any additional 
insurance was to be or was taken out until after the fire. Mr. 
Grafenstadt testified that at the time Mr. Storer talked with him 
about taking out the policy nothing was said about other insur- 
ance, or how much he was to carry. The trial court found that 
appellant company agreed with Grafenstadt that he “might have 
concurrent insurance on said property”, that at the time the 
policy was taken out there was other insurance on the property 
of $6,000, that after the policy in question was issued Grafen- 
stadt procured other concurrent insurance upon the stock to the 
amount of $2,000, and that at the time of the fire there was a 
total of $9,500, including the policy in question. Under the head 
“Conclusions of Law” the court found: “That at the time said 
policy was issued by said defendant said Grafenstadt and said 
defendant knew that said Grafenstadt had other insurance on 
the property referred to therein, and intended that he should 
be permitted to have other insurance thereon; that by mutual 
misunderstanding and mistake between said Grafenstadt and said 
defendant, and by inadvertence on the part of said Storer, the 
agent of said defendant, the words, ‘concurrent insurance per- 
mitted’ were not added to said policy or inserted therein, but 
were omitted therefrom.” Judgment for the amount was or- 
dered upon the policy as reformed. 

The judgment must be reversed, upon the ground that there 
is no evidence to support the finding to the effect that appellant 
agreed that Grafenstadt might have other insurance on the prop- 
erty in addition to the amount taken out at the time of the con- 
tract, and upon the ground that the findings of fact do not support 
the conclusions of law. The policy was void on account of $2,- 
000 subsequent insurance. This new insurance cannot be treated 
as “concurrent”, unless it was agreed by appellant that it might 
be taken out. There is no evidence whatever connecting appel- 
lant with it. The mere fact that the appellant knew he had some 
other instrance already does not justify the inference that the 
appellant was willing Grafenstadt should go ahead and take out 
more. In this respect the case differs from Kelly et al. vs. Cit. 
M. F. Ass’n, 96 Minn., 477. 

Judgment reversed, and judgment ordered for appellant. 
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SUPREME COURT OF SOUTH DAKOTA. 


HOME LODGE ASS’N 
v8. 
QUEEN INS. CO. OF AMERICA.* 


Where an explosion, according to the evidence, was due to the ignition 
of gas escaping from a gas jet, and no damage resulted except from 
the explosion, it was not a loss by fire within the meaning of the 
policy exempting from losses from explosion unless fire ensues, and 
then from explosion only. 


Appeal from Circuit Court, Edmunds County. Action by the 
Home Lodge Association against the Queen Insurance Com- 
pany of America. From a judgment in favor of plaintiff, de- 
fendant appeals. 


L. W. Croroort, for Appellant. 
C. H. BARRON and ALBERT GUNDERSON, for Respondent. 


HANEY, J. 

This action is on a standard fire insurance policy, by the terms 
of which defendant insured plaintiff's building (an opera house), 
together with foundation, cellar walls, and all permanent fix- 
tures, “against all direct loss or damage by fire’, except as there- 
in provided, to an amount not exceeding $2,000. It was pro- 
vided therein that defendant should not be liable for any loss 
caused directly or indirectly by explosion of any kind, “unless 
fire ensues, and in any event, for the damage by fire only”. The 
only defense interposed was that the injury to the insured prop- 
erty was caused by an explosion, and not by fire. The learned 
trial judge charged the jury, in substance, that the defendant 
was liable only for such injury as was caused by fire; that, in 
order to make it liable for the results of the explosion, such ex- 
plosion must have been caused by a fire, which was separate from 
and independent of such an appliance as a gas jet or lamp; and 
that, if the explosion was ngt caused by a fire which would, if it 
had pursued its natural course, have resulted in the total or 
partial destruction of the building, the defendant was liable only 
for such injury as was caused by fire ensuing from the explosion. 
It was alleged in the complaint that plaintiff's building was dam- 


% Decision rendered, Feb. 13, 1907. 
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agéd to the extent of $1,200. There was $3,000 of other concur- 
rent insurance. The verdict was for $480, or two-fifths of the en- 
tire damage. So the jury must have found that the explosion was 
caused by a fire other than some proper appliance for lighting the 
building, as the evidence conclusively shows that practically all, 
if not all, of the injury was caused by the explosion. 

Was the evidence sufficient to justify such finding? We think 
not. The undisputed evidence shows that an acetylene gas ma- 
chine was used in the insured building for the purpose of lighting 
the same; that it was located under the stage in a brick vault 
four or five feet square; that the vault was in one corner of the 
fuel room, which was a room having brick, or stone walls and 
about 22 by 14 feet in size; that there was a door leading from 
the fuel room to the south dressing room; that there was a gas 
jet on the brick wall of the fuel room, 19 feet from the vault in 
which the acetylene gas machine was located; that the gas jet 
was 5 feet above the ground and 4 feet below the wooden ceil- 
ing overhead; that there was no combustible material nearer 
the gas jet than the ceiling; that the gas jet had been lighted 
since early candle light; that the manager, being informed that 
gas was escaping from the machine, went down to the fuel room, 
opened the door of the vault, turned off the water, and imme- 
diately stepped back and tried to close the vault door, but be- 
fore he could do so there was an explosion, which wrecked the 
building and rendered him unconscious. 

On direct examination the manager, as a witness for the 
plaintiff, testified as follows: “Well, I was selling tickets at the 
time, and some one—I don’t know just who it was, but some one 
—came and told me that there was gas escaping. I went right 
down there, and opened the door, and stepped in, and turned the 
water off, and stepped back again. I done this very quick. I 
shut the door, or attempted to shut the door. I was looking 
then toward the west. As I was trying to shut the door, I was 
facing the west—that is, where the gas jet was—and I saw a fire. 
Of course, I went to push the door shut then, as I saw the fire. 
There was gas enough in the room to catch fire from this jet, but 
that caused no explosion; but I didn’t get the door closed— 
never got it closed before the gas that was in the room here (the 
whole thing) caught fire, and I couldn’t get the door shut, so it 
got in the vault. That is where the heavy gas was—in the vault; 
and as soon as it struck in the vault, inside the vault, why that 
was the last thing I knew. I didn’t know anything after that. 
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Q. At the time you were in the vault, as you say, and came out, 
was there any fire in the vault? A. No, sir; none nearer than 
nineteen feet. ©. Did you, after the fire—did you examine the 
acetylene gas plant after the fire? A. I did a long time after. I 
saw where it was. I wasn’t able to examine anything for several 
weeks. Q. You may state whether the plant proper had blown 
up or exploded. A. The plant hadn’t blown up. It couldn’t 
blow up. It can’t blow up that kind of a plant. Q. Then what 
was the cause of the explosion that you speak of? A. Why, it 
was caused from this jet burning gas, burning the gas. Q. The 
gas that was in the room? A, That gas that was in the room; 
yes. Q. And that communicated to the vault? A. It did. Q. 
From the outside? A. From the outside of the vault in the 
room.” 

On cross-examination he stated there was no fire in the fuel 
room, except the gas jet, when he went to examine the gas 
machine. Having been shown the proof of loss, which was 
signed by the witness as president of the plaintiff corporation, 
his cross-examination proceeded thus: “Q. Now, this proof of 
loss says, as to the origin of the fire: ‘Gas escaping from the 
acetylene gas plant in said building, which became ignited by 
one of the gas jets, thereby setting said gas on fire, which caused 
the loss of the property of the insured under your policy of in- 
surance.’ And the loss therein named is the sum of $1,200. 

: When you made this proof of loss, you understood that there 
was no fire, at the time of the explosion, except that the gas was 
on fire, didn’t you; the escaping gas on fire? A, Yes, sir. Q. 
That is a fact, isn’t it? A. Yes, sir.” 

Another witness for the plaintiff, on cross-examination, stated 
that he was in the building when the explosion occurred; that he 
immediately went into the fuel room; that there was consider- 
able of a blaze where the generator had been; that the blaze 
which he noticed was in the generator; that it was the blazing 
gas “generated by carbide combustion”; and that the fire he 
saw had not reached the woodwork before it was put out. One 
witness for plaintiff testified that he examined the gas plant, 
to see whether or not it was injured by fire, and that it wds to 
some extent, in that the paint and solder were melted. But the 
manager testified on redirect examination that the gas plant was 
damaged “by the timbers and bricks falling onto it”, but that it 
was not “affected by the fire as to being melted”. Aside from 
this there was no evidence disclosing any effects from fire at any 
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place in the building. On the contrary, it was affirmatively 
shown that no other effects of fire were anywhere visible. 

A careful consideration of all the evidence compels these con- 
clusions: That there was no evidence whatever tending to prove 
that the explosion was caused by fire, within the meaning of the 
policy or the court’s charge; but that it was established beyond 
any reasonable doubt that the cause of the explosion was the 
igniting of escaping gas by the gas jet, as stated in the proof of 
loss ; and that the learned Circuit Court erred in denying defend- 
ant’s application for a new trial. 

Its judgment is reversed. 


SUPREME COURT OF TEXAS. 


ANNIE REPPOND, Plaintiff in Error, 
v8. 


NATIONAL LIFE INS. CO. OF AMERICA, 
Defendant in Error.* 


Where an agent entitled to 70 per cent of the first premium as his com- 
mission, took notes from the insured for such share of the premium, 
and the remainder in cash, with the understanding on the part of 
the insured that it was to be turned in to the company, but retained 
the cash instead and turned the notes over to the company, the 
policy was not subject to forfeiture for nonpayment of the notes. 

The application warranted the statements therein and those made to the 
medical examiner “to be full, complete and true, and without sup- 
pression of any fact or circumstance which would tend to influence 
the company in issuing a policy under this application, and shall be 
the basis of, and as a consideration of the contract”. 

Held, That the intent of the language was that the questions should be 
answered in good faith, truthfully and fully, and that no material 
statement should be intentionally suppressed, and the effect was to 
make the stipulations amount to representations only, and not war- 
ranties. 

Held, That the unintentional omission of some fact requisite to a full 
answer, because it escaped his attention or was not deemed material, 
would not avoid the policy. 


From Navarro County, Fifth District. 


W. J. WEAVER, for Plaintiff in Error. 


* Decision rendered, April 24, 1907. 
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Brown, A. J. 

Annie Reppond sued the insurance company upon a policy 
issued upon the life of her husband, John T. Reppond, dated the 
1oth day of July, 1902, by which the company promised to pay 
$5,000 to Annie Reppond within sixty days after receipt of no- 
tice and proof of the death of the assured. The policy contained 
a stipulation that a failure to pay a premium or any part thereof, 
or any note given for a premium or any part thereof, should can- 
cel the policy. 

The application was made by John T. Reppond through T. P. 
Adams, the agent of the insurance company, and the application 
contained this stipulation: “The statements and agreements 
made by me in this application, as well as those I have made, or 
shall make to the company’s medical examiner, are hereby war- 
ranted by me to be full, complete and true and without suppres- 
sion of any fact or circumstance which would tend to influence 
the company in issuing a policy under this application, and shall 
be the basis of, and as a consideration of, the contract.” 

The following questions were propounded to Reppond and 
the answers were given by him: The medical examiner asked 
Reppond whether he had at that time, or had ever had, certain 
diseases named in the application, to which he was required to 
answer “yes” or “no”. Reppond answered that he had had 
smallpox or varioloid, and answered also that he had not had 
typhoid fever, but had had malarial fever. He was asked to give 
the name and address of each physician who had prescribed for 
him within the past five years, and the dates and causes of consul- 
tation, to which he answered, “Dr. McElroy, Riley Springs, 
Tex.”. Upon the application was the following: “I warrant on 
behalf of myself and of any person who shall have or claim any 
interest in any policy issued hereunder, that I have carefully re- 
viewed all answers made to the medical examiner in the forego- 
ing examination, which answers have been written by said medi- 
cal examiner at my request; and that said answers, and each of 
them, as hereinabove written, are as answered by me, and that 
each of the above answers are full, complete and true.” The 
record of health which was referred to in the medical examiner’s 
report showed as follows :— 

“Appended to this special report was a certificate signed by 
Dr. Goldstein, in which among other things, he certified that the 
questions in part 2 of the application were read by him to Rep- 
pond, and separately answered by Reppond; that the answers 
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given to the questions were the identical answers given by Rep- 
pond and reviewed by him in the presence of Dr. Goldstein, and 
that the answers in part 2, as well as the statements made in the 
special report, were true, to the best of the knowledge and be- 
lief of said Dr. Goldstein.” 

The undisputed evidence showed that Dr. Miller attended Rep- 
pond from October 22d to November 11, 1899, and prescribed 
for him frequently during the time. Reppond’s father lived at 
Riley Springs. Dr. McElroy was the family physician and lived 
at the Springs. After Reppond recovered from the fever he 
visited his father, but there is no evidence whether McElroy did 
or did not prescribe for him on that visit. 

In settlement of the premium Adams, the agent, took an order 
from Reppond on his employer for $100, which he collected, and 
took two notes for $100 each payable to Adams, who testified 
that he took the notes for the company, but a witness named 
Frasier, who claimed to have been present at the time of the 
transaction, testified that Reppond paid Adams thirty or forty 
dollars in cash, and Adams told Reppond if he would pay money 
enough to settle with the company he, Adams, would take notes 
for his part. Under his contract with the insurance company 
Adams was entitled to 70 per cent of the premium. Adams paid 
no part of the money that was received by him to the company ; 
but some months after the transaction he sent to the company 
the notes with the statement that he had-to take notes in settle- 
ment of the premium. The company did not know of the agree- 
ment between Adams and Reppond. Dr. Miller testified that he 
treated Reppond as stated above and that his disease was typhoid 
fever, but there was evidence before the jury upon which they 
could find, and they did find, that Reppond did not have typhoid 
fever. 

When the first note given by Reppond fell due he refused to 
pay it, and stated that he would have no more to do with the 
matter. The company sued him upon the note, and obtained 
judgment therefor. When the second note fell due, the insur- 
ance company did not make any demand upon Reppond for its 
payment, and nothing was ever done about it. Neither note was 
paid. ' 

The trial court entered judgment for Mrs. Reppond for the 
amount of the policy and interest with attorney’s fees and dam- 
ages under the statute, which judgment the Court of Civil Ap- 
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peals reversed and rendered judgment in favor of the insurance 
company. 

Counsel for the insurance company insist that the questions 
involved in this case were decided by this court adversely to the 
plaintiff in error in refusing a writ of error in the case of Ins. Co. 
vs. Reppond, 81 S. W., 112. That suit was based upon another 
policy issued under the same application and, as presented to 
this court involved the same questions of warranty and forfeiture 
for nonpayment, but the difference between the two cases con- 
sists in the fact that in the former there was no dispute of the 
proposition that Reppond gave two notes payable to Adams 
as the agent, and for the insurance company, for the premium 
upon the policies, and that one of the notes had not been paid, 
therefore, there could be no doubt that the failure to pay the 
note worked a forfeiture of the policy. The effect of the clause 
of warranty contained in the policy which was the same as in this, 
became immaterial in that case and was not passed upon by this 
court. 

In the present case there is evidence which tends to show that 
the two notes given by Reppond were made to Adams in his 
own right, and were taken under these circumstances: Adams 
had the right to 70 per cent of the first premiums upon the 
policy. The application was made upon the basis that the pre- 
mium should be paid in cash when delivered. When Adams pre- 
sented the policy to Reppond the latter was unable to pay the 
cash, therefore declined to take the policy upon that ground; 
whereupon Adams suggested to Reppond that if he would pay 
enough money upon the premiums to enable Adams to settle 
with the company ; that is, to pay to it 30 per cent of the premium 
in cash, he, Adams, would take Reppond’s notes payable to him- 
self for his part of the premium. If Adams had collected the 
whole of the premium in cash he could have loaned 70 per cent 
of it to Reppond, paying the other to the company, and we see 
no reason why he could not make a loan of his part to Rep- 
pond without an actual collection of it. By the transaction as 
here stated the notes became the individual property of Adams, 
and were not subject to the forfeiture provided for in the policy 
for the nonpayment of a note given for a part of the premium. 
The fact that the company acquired the notes from Adams gave 
it no more right than Adams had: Pythian Life Ins. Co. vs. 
Preston, 47 Neb., 374; Union Life Ins. Co. vs. Parker, 62 Law 
Rep. Ann., 390; Thies vs. Mutual Life Ins. Co., 35 S. W., 675. 
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The testimony was conflicting upon this proposition, but Fra- 
zier's evidence, if true, would be sufficient to support a verdict in 
favor of plaintiff in error upon that issue, and the credibility of 
the witness and the weight to be given to his testimony were 
questions for the jury. The Court of Civil Appeals therefore 
erred in rendering judgment in favor of the insurance company 
unless the right of action upon the policy is defeated by a breach 
of the warranty, as set up and claimed by the insurance company. 

The policy of insurance sued upon makes the application a 
part of the contract and the application applies the warranty 
clause to the report of the medical examiner, hence in deter- 
mining the question of warranty or not we must look to all of 
these instruments. The use of the word “warranty” in the clause 
relied upon is not to be taken as necessarily creating a warranty 
in law: McClain vs. Provident S. L. A. Soc., 110 Fed. Rep., 85. 

In Assur. Co. vs. Munger (92 Tex., 297) Judge Denman de- 
fines warranty in insurance policies in the following clear and 
explicit language: “A warranty in an insurance contract is a 
statement made therein by the assured which is susceptible of no 
construction other than that the parties mutually intended that 
the policy should not be binding unless such statement be lit- 
erally true!” Guided by this definition we will analyze this 
contract to ascertain what the parties really intended to con- 
tract for. The phrase, “without suppression of any fact or cir- 
cumstance which would tend to influence the company in issuing 
a policy under this application”, applies as well to the report of 
the medical examiner as to the stipulation in the application and 
qualifies the language in each of those instruments by which it is 
sought to fix the character of warranty upon the answers and 
agreements in each. The meaning and intent of the parties in 
using the language was to say that, in making the statements 
and agreements expressed in the application as well as those 
that were made to the medical examiner, Reppond undertook in 
good faith to answer all of the questions that were propounded 
to him truthfully and fully, and not intentionally to suppress any 
fact the statement of which would properly be called for by such 
questions, and that would be material to the risk, or influence the 
company in issuing the policy. The effect of this language, thus 
qualifying the terms used, was to make those stipulations 
amount to representations only, as was held in the case of Assur. 
Co. vs. Munger; Dilleber vs. Home Life Ins. Co., 69 N. Y., 
256, 25 Am. Rep., 182; M’Lain vs. Provident Sav. Life Assur. 
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Soc., 110 Fed. Rep.; Moular vs. American Life Ins, Co., 111 
U. S., 340. 

In Dilleber vs. Home Life Ins. Co., cited above, a policy much 
like this was under examination and the court said: “Taking all 
the language used, the meaning was that the answers were true, 
and that they were full, in the sense that the assured had not 
intentionally concealed or withheld any material fact or circum- 
stance. 

“The assured could not have understood from all the language 
used that if he answered honestly all the questions put to him 
he was to lose the benefit of his policy in case he omitted some 
fact requisite to make any one of the numerous answers full, be- 
cause his attention was not particularly called to it, or because it 
had escaped his attention or memory, or because he did not 
deem it material to a full answer. 

“Warranties in policies of insurance are strictly construed 
They will not be extended to include anything not necessarily 
implied in their terms.” The parties must have intended to give 
some effect to the language, “without suppression of any fact or 
circumstance which would tend to influence the company in 
issuing the policy under this application”, and we can see no 
other effect that could be given to it except that it should qualify 
the statements and agreements which are set forth in the appli- 
cation and in the medical examination. If it does not apply to 
those statements and agreements, then it must impose upon the 
applicant for insurance the duty to inform the insurance com- 
pany of all facts which might influence it in issuing the policy, 
whether called for in the examination of the medical examiner or 
by questions propounded in the application or not, and we ap- 
prehend that no court would hold that such a duty would rest 
upon the applicant under these circumstances. 

If the language does apply to the stipulations and terms here 
sought to be enforced as warranties, then it could have no other 
effect than to give to the language used the meaning that the 
statements and answers were made in good faith and without 
suppression of anv material fact that would properly be given in 
answer to any of the questions therein propounded. In this view 
of the case the effect of the omission to give the name of Dr. 
Miller as one who had attended the applicant would be deter- 
mined upon the basis of its materiality; if not material its omis- 
sicn would constitute no defense: Assur. Co. vs. Munger, 92 
Tex., 303. 
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The Couft of Civil Appeals erred in holding that the failure 
to mention Dr. Miller as one of the attending physicians during 
the time named was a breach of the warranty expressed in the 
contract. That court had authority to reverse the case upon 
the ground that the policy was forfeited by nonpayment of the 
note, but the witnesses upon that issue being in conflict, the 
Court of Civil Appeals erred in entering judgment for the insur- 
ance company. It is therefore ordered that the judgment of the 
Court of Civil Appeals be reversed and that this cause be re- 
manded to the District Court for another trial. 


SUPREME COURT OF LOUISIANA. 


ALBA 
v8. 


PROVIDENT SAVINGS LIFE ASSUR. SOC’Y 
or NEw YorK.* 


When, from the motion and order of appeal, it is clear that it is the liti- 
gant, through his counsel, who complains of the judgment, and who 
prays for, and is allowed, the appeal, such appeal will not be dismissed 
because of some slight confusion in the pronouns used. 

Where, by agreement between the insurer and the assured, a beneficiary 
is named in a policy of life insurance, subject, however, to the ex- 
pressed condition that the assured may, thereafter, at any time, upon 
notice to the insurer, change such beneficiary, the original beneficiary 
has no standing to interpose between the contracting parties, and 
prevent the assured from exercising the right thus secured to him by 
his contract. 

When the original beneficiary, named in a policy of life insurance which 
authorizes the assured to change the beneficiary at any time, is the: 
wife of the assured, and the assured, thereafter, changes the bene- 
ficiary and assigns the policy to the person whom he substitutes for 
the wife, the question of the validity of the change and assignment so 
made is one that, in no manner, concerns a minor child, issue of the 
marriage between the assured and his said wife. 


Appeal from District Court, Parish of Orleans. Action by 
Louis R. Alba against the Provident Savings Life Assurance 
Society of New York. Judgment for defendant and intervener, 
and plaintiff appeals. 

% Decision rendered, March 18, 1907. Syllabus by the Court. 
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DINKELSPIEL, HART & Davey, for Appellant. 

FARRAR, Jonas & Krurrscunitt, for Appellee Defendant. 

WILLIAM STIRLING PARKERSON and BERNARD BRUENN, /or 
Appellee Intervener. 


Statement of the Case. 
MONROE, J. 

In April, 1902, Eustace J. Shearman presented a petition to 
the Civil District Court for the parish of Orleans, alleging the 
death, in March of that year, of Alphonse J. Bachmin, and fur- 
ther alleging that the decedent had left a minor child, issue of 
his marriage with Ulrika Marie Magner; that he had left an es- 
tate, within the jurisdiction of the court, which required admin- 
istration; and praying that an inventory be made, and, after due 
proceedings, for letters of administration. This application was 
opposed by Mrs. Ulrika Marie (Magner) Bachmin, as widow 
and natural tutrix, on the grounds that the succession owed no 
debts, and that, in any event, she was entitled to the administra- 
tion, and the opposition having been maintained, the opponent 
-qualified as tutrix, and Chas. B. Maguire was appointed under- 
tutor of the minor. 

In July following Shearman, brother-in-law, and George G. 
Magner, brother, of Mrs. Bachmin, presented affidavits to the 
court representing that the decedent had left a policy of life in- 
~surance for $3,000 (issued by the company herein made defend- 
ant), which belonged to his estate; that Louis R. Alba was as- 
_serting a claim to the proceeds, though, as affiants believed, he 
avas not entitled to the full amount thereof; that Mrs. Bachmin, 
though aware oi the facts, had omitted to include said policy in 
‘the inventory, as an asset of the succession; and that the under- 
‘tutor, Maguire, had declined to take any steps to prevent the col- 
lection of said proceeds by Alba. And affiants prayed that a 
curator ad hoc be appointed and authorized to bring suit for the 
removal of said tutrix and undertutor. 

George H. Magner was, accordingly, so appointed and au- 
thorized, and on July 25, 1902, brought suit for the purpose 
mentioned, to which suit both defendants excepted. Maguire 
‘then resigned, and Shearman was appointed undertutor in his 
stead; but no further steps were taken in the proceeding for the 
removal of the tutrix, which is still pending, on the exception 
filed by her. In the meanwhile, the present suit had been in- 
-stituted by Louis R. Alba, who alleges that he is the assignee, 
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for value, of the policy mentioned, and prays that the defendant 
company be condemned to pay him the amount called for by it, 
and Magner and Shearman (as nearest of kin and undertutor, 
respectively, of the minor) had intervened, alleging, in substance, 
that the assignment set up by plaintiff was in the nature of a 
pledge to secure a loan of a smaller amount than $3,000, and 
that if it were otherwise, then that the transaction was a specula- 
tion upon the probable death of the assured, which is reprobated 
by law; reiterating the allegations contained in their affidavits 
and in the suit brought by Magner, as to the nonaction of the 
tutrix and former undertutor; and praying that the proceeds 
of said policy be decreed to belong to the succession of Bach- 
min. Plaintiff excepted to this intervention, on the grounds that 
interveners were without right or capacity to appear and stand 
in judgment, and that the intervention disclosed no cause of 
action, and defendant answered, depositing in court $2,914.72, as 
the amount due under the policy, after which plaintiff's exception 
to the intervention of Magner and Shearman was maintained. 
The widow and tutrix then appeared, by answer and interven- 
tion, contesting the right of defendant to make any deductions 
from the amount called for by the policy, admitting that, though 
originally payable to her, said policy “was subsequently changed 
as to the beneficiary, so that her deceased husband * * * was 
himself made the beneficiary”, and praying that the proceeds be 
awarded to his estate “subject to any legal claims thereon”’. 
This was followed by another intervention by Shearman, under- 
tutor, repeating his previous allegations, and further alleging 
conspiracy between plaintiff and the tutrix and conflict of inter- 
est between the latter and the minor, and praying judgment as 
before, to which plaintiff interposed the exceptions of res judi- 
cata and want of capacity, which exceptions having been main- 
tained, the intervener appealed, and the judgment appealed from 
was reversed by this court, and the case remanded for further 
proceedings. Mrs. Bachmin, individually, had, in the meanwhile, 
filed another intervention, asserting title to the whole fund, as 
the original beneficiary named in the policy, and praying for 
judgment accordingly, which intervention having been dismissed, 
on exception filed by plaintiff, she abandoned the controversy, 
and the case was tried on its merits as between plaintiff and the 
undertutor; the amount deposited by the defendant company 
having been accepted by both as the correct amount due. 
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The facts, as we find them from the record, are as follows: In 
the fall of 1901, the assured (Bachmin), having previously pledged 
the policy in question to secure a debt of $100, with interest, and 
being without means either to pay the debt, or to pay the quar- 
terly premium which fell due in September, or, in fact, for any 
other purpose, applied to the agent of the defendant for a loan, 
on the policy, which was refused. He then mentioned the mat- 
ter to Mr. Millaudon, who had been his fellow employee in a 
mercantile house, and who, being asked: “What did he tell 
you ?”—replies and testifies as follows, to wit :— 

“That he had his policy pledged to somebody, whom I don’t 
know, and that he didn’t have any money. I told him: ‘Why 
don’t you sell it?’ He said: ‘I don’t know anybody that would 
buy it.’ And he told me, if he knew anybody that would buy it, 
that he would sell it. I spoke to Mr. Alba about it, and Mr. 
Alba went to see him. Q. After that, what did Bachmin tell you? 
A. The very day that Mr. Alba seen Bachmin I seen Bachmin in 
the evening, and he told me he had sold the policy to Mr. Alba.” 

The formal, written assignment of the policy, approved by the 
defendant company, and containing no suggestion of a pledge, 
is further corroborated by the testimony of Mrs. Peltz, a relative 
of Bachmin’s, with whom he was boarding, to the effect that he 
told her that he was expecting a gentleman to call on him about 
a policy of insurance that he wished to dispose of; that the gen- 
tleman (who was Mr. Alba) called, and was evidently a stranger 
to Bachmin; that, after he had gone, Bachmin told the witness 
“that everything was all right; that he had disposed of his 
policy; that Mr. Alba had saved him”. And being asked “why”, 
had replied, “Simply because the policy was to expire very soon, 
and I couldn’t redeem it”, or something to that effect. By the 
testimony of Mrs. Millaudon, to the effect that Bachmin told her 
that he had sold his policy to Alba; by the testimony of Braun, 
the agent of the defendant company (and quite a prominent wit- 
ness for defendant), to the effect that Bachmin asked him for a 
loan on the policy, telling him that it would be a good invest- 
ment, as he had not long to live, but that he (Braun) refused to 
make the loan; that Alba then came to him and made some in- 
quiry as to how long a man exhibiting certain symptoms of 
Bright’s disease would be likely to live; which testimony then 
proceeds as follows :— 

“[By the witness.] I stated to him that, if I was him, I 
wouldn't have anything to do with it. Q. [By counsel for inter- 





1907.] Alba vs. Provident Savings Life Assur. Soc’y. 545 


vener.] Why did you tell him that, Mr. Braun? A. Well, I had 
no particular reason for it. Q. But why was it, what was the 
reason that you advised him not to have anything to do with the 
policy? A. Well, because I didn’t think he ought to speculate on 
the life of a man who was so near death’s door. Q. You knew 
then that -he was intending to have some transaction with Mr. 
Bachmin concerning his policy? A. Yes, sir. Q. And the im- 
pression produced.on your mind by Mr. Alba’s conversation was 
that he intended to speculate with that policy? A. Yes, sir. Q. 
Now, Mr. Braun, where did you get your knowledge of Mr. Bach- 
min’s physical condition? A. From Mr. Bachmin, at first. * * * 
(Q. Now, after this conversation, in front of Mr. Alba’s store, did 
you ever see Mr. Alba again? A. Yes, sir. Q. Did you ever 
have another conversation with him with reference to the policy? 
A. Only when the assignment was made. Q. That means that 
he notified you of the fact that an assignment had been made? 
A. No, sir; Mr. Bachmin came to my office and told me that he 
was going to assign the policy to Mr. Alba. He told me he was 
getting $500 on the policy. There was an assignment at the 
time to Mr. Nix, which was taken up, and a new assignment 
made. Q. Mr. Bachmin told you, at the time, that he was getting 
$500 for the assignment he was then making? A. He did tell me 
that; yes, sir. Cross-Examination: Q. You stated that this 
conversation [with Alba], as near as you can recall it, was in the 
month of October? A. Yes, sir. * * * Q. Now, Mr. Braun, 
on October 19, 1901, what was the cash surrender value, if any, 
to the compaiy of this policy? A. None at all. Q. According to 
the term of this policy, the premiums were due every quarter, on 
the gth day of September, December, March and June of each 
year? A. Yes, sir. Q. On the 19th of October, 1g01, had the 
quarterly premium, which fell due on September gth, been paid? 
A. I think that was paid by Mr. Alba. * * * Q. I now show you 
a check of L. R. Alba, * * * dated November 5, 1901, in 
favor of Max Braun, agent, for $35.56, and ask you whether you 
received that check in payment of that premium and interest? 
A. Yes, sir; on November 5th. * * * Q. Suppose the pre- 
mium had not been paid when the extension expired, what would 
have happened to the policy? A. The policy would have lapsed. 
Q. Without any value to the insured? A. Oh, yes.” 

He subsequently stated that the premiums which had been 
paid would have kept the policy alive about fifteen months 


longer. 
VoL. XXXVI.—35. 
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Shearman, the intervener, testifies that Alba told him, at Bach- 
min’s wake, that Bachmin owed him about $600, but that every- 
thing should be all right, and that he (Shearman) did not know 
to what Alba was alluding. Millaudon, who spent the night of 
the wake at the Bachmin residence, testifies on the other hand, 
that he, then and there, told Shearman, in answer to a question 
from the latter, that Alba had bought the policy, and that Shear- 
man said that he did not know that Bachmin wanted to sell, or 
he would have bought it himself; and Millaudon’s testimony is 
corroborated by that of Mrs. Millaudon, who heard the conver- 
sation. Daponte, another of intervener’s witnesses, testifies 
that Bachmin owed him $300 (and, apparently, had owed it for 
an indefinite period), and that he offered to buy the policy for 
$1,800 (the $300 to be included in the price), but that Bachmin 
declined to sell. Whether the offer was made in 1897, when the 
policy was first issued, or at what time, we are not informed. It 
is out of the question to suppose that it was made at a date any- 
where near that of the transaction here in question. It further 
appears from the evidence that, after the assignment of the 
policy, Braun, the agent of.the company, told Alba that “a man 
could not buy a policy in this state”, and that Alba thereafter 
went to Bachmin and obtained from him his note for $3,000, in 
order to make his position more secure, which note he attached 
to the proof of loss submitted by him to the company. He, how- 
ever, admits that the total amount paid for the policy was $612.- 
50, after which he loaned Bachmin $50, and was repaid $15, and 
loaned Mrs. Bachmin $50. 

Alba, himself, testifies positively that he bought the policy, and 
denies positively that he made any inquiry of Braun as to Bach- 
min’s chances of life, or any statement to Shearman as to Bach- 
min's indebtedness to him. 

There is no testimony in the record which tends, in the slight- 
est degree, to substantiate the allegations of collusion and con- 
spiracy between the plaintiff and the tutrix. To the contrary, 
it is only fair to Mrs. Bachmin to say that she seems to have been 
aware of the fact that her husband had parted with his policy of 
insurance for a price agreed upon; that she knew that he and 
she used the money, partly for the purpose of establishing a 
boarding house in New Orleans, and partly as his condition be- 
came worse, to pay his expenses to San Antonio; that she felt 
that she ought to adhere to the bargain; and that it was only 
after she had been charged, by her brother and brother-in-law, 
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with sacrificing the interest of her child, and after a judgment 
had been rendered by this court to the effect that, on the face ot 
the papers, Shearman, undertutor, had a standing in court for 
the purposes of his intervention, that she seems to have consid- 
ered it her duty, no doubt by advice of counsel, to present the 
legal proposition that her husband was without authority to 
change the beneficiary, and hence had no legal right to assign the 
policy to Alba. . 
Opinion. 

The policy in question witnesses a contract whereby defendant 
insured the life of Bachmin, and agreed to pay the loss to his wife 
“or his legal representatives or assigns (subject to the right of the 
assured to change the beneficiary)”, to which condition (as con- 
tained in the parentheses thus incorporated in the body of the 
contract) there is added the further express stipulation, as fol- 
lows, to wit :— 

Change of Beneficiary. 

This policy is issued in favor of the beneficiary, or benefici- 
aries, specified on the first page hereof, with the express un- 
derstanding that, if this policy shall not then be assigned, the 
assured may change the beneficiary, at any time during the 
continuance of this policy, by filing with the secretary a writ- 
ten request, duly acknowledged, such change to take effect 
upon its indorsement on this policy by the society. 

It is beyond dispute that the change of beneficiary was made 
and indorsed as contemplated by this stipulation, and it is 
equally beyond dispute that, as the beneficiary originally named 
had acquired that status only by virtue of the agreement of the 
contracting parties, and only subject to the condition that she 
might be dispossessed of that status at their option, or, rather, 
at the option of the assured, she has no standing to contest a 
change made in the exercise of that option. There is no doubt, 
then, that the policy might, legally, have been assigned, without 
the consent of the original beneficiary, to the plaintiff, and this 
is conceded ; the position of the intervener being that, in point of 
fact, and of intention, as between Bachmin and Alba, it was not 
so assigned for all that it called for, but was merely pledged to 
secure a loan of a small amount. This position, as we conclude, 
is not only unsupported, but is rendered wholly untenable, by 
the evidence. Moreover, we are unable, with all the facts before 
us, to discover what interest the minor, in whose behalf this liti- 
gation has been prosecuted, could possibly have in the matter. 
The mother was the original beneficiary named in the policy; 
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the minor not being mentioned. Hence, if the change in the 
beneficiary, whether for the whole or for part of the amount 
called for, had been unauthorized, it would have been the mother, 
and not the minor, who would have been injured, since neither 
the proceeds of the policy nor any part of those proceeds would, 
in any event, have inured to the benefit of the latter, whether 
directly or through the succession of her father: Succession of 
Hearing, 26 La. Ann., 326; Succession of George and Frances 
Clark, 27 La. Ann., 269; Stuart et al. vs. Sutcliffe et al., 46 La. 
Ann., 240; Succession of Emonot, 109 La., 365. 

It was suggested in the argument of the case that the motion 
and order of appeal are made in behalf of the counsel for plain- 
tiff, and not of plaintiff, and hence that the appeal should be dis- 
missed, as was done in a recent case, in which that state of facts 
was presented. We do not, however, find that the facts in the 
instant case support the suggestion. The motion and order here 
in question read :— , 

On motion of Dinkelspiel & Hart, attorneys for the plaintiff, 
and on suggesting that he is informed and verily believes that 
there is error to his prejudice in a final judgment rendered here- 
in, against him, and that he is desirous of appealing therefrom. 
It is ordered by the court that mover be allowed a suspensive 
appeal from said judgment, returnable to the honorable the 
Supreme Court of the state of Louisiana, on the first Monday 
of December, 1905, and upon his furnishing bond, 

Etc. The italicized words show clearly enough, though there is 
some confusion of pronouns, that it was the plaintiff, through 
his counsel, who complained of the judgment, and prayed for and 
was allowed the appeal, and the record shows that it was he who 
gave the bond. The motion and order in the case relied on are 
couched in very different language. 

For the reasons assigned, it is ordered, adjudged and decreed 
that the judgment appealed from be annulled, avoided and re- 
versed, and that there now be judgment in favor of plaintiff, 
Louis R. Alba, and against the defendant, the Provident Savings 
Life Assurance Society of New York, defendant herein, and also 
against intervener, Eustace J. Shearman, undertutor, decreeing 
said plaintiff to be entitled to the proceeds (amounting to $2,- 
914.72), now deposited in the registry of the District Court, of 
the policy of insurance here sued on. It is further adjudged and 
decreed that the intervention of said undertutor be dismissed, 
and that said Eustace J. Shearman, individually, pay the costs in 
both courts. 
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UNITED STATES CIRCUIT COURT. 


E. D. Micnre@an, 8. D. 


AMOS-RICHIA 
v8. 
NORTHWESTERN MUT. LIFE INS. CO. 


Where there was uncontradicted evidence that the policy had been deliv- 
ered merely for examination, and no premium had been paid, and the 
policy required in case of acceptance that revenue stamps be attached 
and canceled by the agent, or if returned to the company the stamps 
must accompany it, and there was no evidence that insured had ever 
mentioned the policy, and it was found after his death by the bene- 
ficiary, who thereupon procured and attached the stamps and had them 
canceled by the internal revenue collector, there was no such conflict 
of evidence as entitled the claimant to submit to a jury the question of 
a completed contract. 


In Equity. On motion to direct verdict for defendant. 


T. A. E. Weapock, for the Motion. 
GEORGE DONALDSON, Opposed. 


Swan, D. J. (orally). 

The motion here has been ably argued on both sides, and I 
can conceive nothing which has not been presented that would 
affect the conclusion to which I have arrived that would be justi- 
fied by the evidence. The motion is presented on two grounds: 
(1) That there is no evidence of the delivery of the policy sued 
upon. (2) There is no evidence of the payment of the first pre- 
mium which the policy makes a condition precedent to its taking 
effect. 

The facts are, briefly: That the policy of life insurance sued 
upon in which plaintiff is named as beneficiary, was found among 
papers of plaintiff’s husband, the insured, after his death. There 
is no evidence that he claimed it as his property. Its possession 
alone is prima facie evidence, as argued by counsel, that it was 
rightly in his possession. “Prima facie evidence” means simply 
that evidence which is sufficient, in the absence of evidence to 
the contrary, to warrant a judgment, or the direction of the 
court for recovery in favor of a person having possession, The 
place where it was found is prima facie evidence that it was 
rightfully in the possession of the deceased. Of what had the 
insured possession? It was not, then, the completed instrument 





550 Insurance Law Journal. { June, 


here sued upon; it was an imperfect, inchoate obligation. Speak- 
ing of it now apart from the testimony as to the purpose and the 
rightfulness of the possession, and speaking only with reference 
to the condition of the instrument, it had not the stamps affixed 
and canceled as required by law. If issued as a perfect obliga- 
tion, the law required it to be stamped. The amount of stamps 
required is not in controversy. By section 7 of the Internal 
Revenue Act of June 13, 1898, c. 448, 30 Stat., 452 [U. S. Comp. 


St., I90I, p. 2292], sometimes called the “War Revenue Act”, it 
is provided that :— 


If any person or persons shall make, sign or cause to be 
made, signed or issued, any instrument, document or paper of 
any kind or description whatsoever, without the same being 
duly stamped for denoting the tax hereby imposed thereon, or 
without having thereupon an adhesive stamp to denote said 
tax, such person or persons shall be deemed guilty of a mis- 
demeanor, and upon conviction thereon shall pay a fine, * * * 
and such instrument, document or paper shall not be evidence 
in any court. 

Therefore, primarily, it is the duty of the party issuing such 
instrument to affix to it, in the manner provided by law, the 
stamps required by the internal revenue act. The further duty is 
imposed upon the party issuing the instrument to cancel such 
stamps. That duty is also imposed upon the party receiving the 
same—the duty of cancellation. The instrument, when found, 
had attached to it by an external fastening a stamped envelope, 
inclosing the stamps to be affixed, and canceled. The original 
envelope inclosing the stamps ($2.40) stated in print upon its face 
that they were “to be attached to the second page of policy No. 

when put in force”, and that: — 

The stamps so affixed must be canceled by the agent by 
writing in ink across the face the initials of the company, 
and the date. If the policy is returned to the company for any 
purpose before delivery, the uncanceled stamps must accom- 


pany them. 

Then followed directions as to the manner of the cancellation 
of the stamps. ‘Two things are observable about this direction: 
First, that the instructions that the stamps should be attached 
is qualified by the words “when put in force”. Second, no policy 
is named. The number of the policy is not given. It is claimed 
by the defendant that the possession of this policy with the en- 
velope inclosing the stamps was granted only for the purpose 
of the examination of the policy and its-comparison with that 
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of another company; that it was not delivered absolutely as a 
complete contract, but was simply for the purpose stated, and 
none other. That testimony is not challenged by anything in the 
case, except, if it may be called an exception, the claim made in 
argument that there are certain discrepancies in the testimony 
of the witness Ellis, the agent of the company who intrusted the 
policy to Amos. There is no testimony in contradiction to that 
of Ellis, and the alleged discrepancies are not supported by the 
record. 

Now, as I have said, prima facie evidence may be controverted, 
and, if it be successfully controvertefl, the presumption which at- 
taches to it, of course, is displaced. If any witness here testified 
to the delivery of that policy as and for a contract, an agree- 
ment between the parties for the insurance upon the life of Mr. 
Amos, I should say that undoubtedly the case must go to the 
jury. It would be for them to determine between one witness 
and any number of witnesses to the contrary, because there 
would then be presented a clear issue of fact. While the law at- 
taches to the possession some force, the question of the purpose, 
character and quality of that possession is to be determined, and, 
while it is prima facie evidence of delivery, that is only a rebut- 
table presumption. It is not evidence when rebutted by uncon- 
tradicted credible testimony disproving the intent and authority 
to contract, and by facts and circumstances which clearly nega- 
tive the execution of the alleged contract. There is no evidence 
that the party to whom it was delivered, Walter G. Amos, ever 
asserted any right under it. He never disclosed, so far as the 
testimony goes, to any person, the possession of this policy, nor 
made any claim that he had insurance in the defendant company. 
The right of the plaintiff to recover, so far as the question of de- 
livery is concerned, rested solely upon the possession of the in- 
strument. Nor is this all. The instrument, as I have said, be- 
ing incomplete and imperfect at that time, the evidence shows 
that no act was subsequently done by the defendant company to 
give it status as a contract, or to make it evidence in the cause. 
Whatever compliance with the internal revenue act, to make the 
policy admissible in evidence, has been made, was not the act of, 
or known to, the defendant. If the instrument is now so far a 
completed instrument as to be admissible in evidence, it was 
made so, not by the defendant, but by the act of the person hav- 
ing it in possession after the death of Walter G. Amos, who had 
never acted upon it in his life. It was not a completed legal in- 
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strument while in his possession. It derived the color of validity 
under the war revenue act after his death from two acts: First. 
the plaintiff's application for leave to affix the stamps and can- 
cel them made by the internal revenue collector at Detroit, under 
the provisions of law, and that officer’s cancellation of the 
stamps. The collector of the “proper district” could affix and 
cancel the stamps, if the policy by delivery had become a con- 
tract, and the omission to affix the stamps arose from any of the 
causes which authorized the collector of internal revenue to affix 
and cancel the stamps, but not otherwise. The collector’s act 
could not make a contract for the parties, but only made the in- 
strument receivable in evidence, if otherwise competent. 

Taking into consideration the undisputed facts that the policy 
was not stamped, and that the stamps were in a separate en- 
velope, uncanceled, and the fact also that it was the legal duty of 
the defendant to affix and cancel them, if it were issued and de- 
livered absolutely as a contract of insurance, and the presump- 
tion which must be indulged in toward the defendant company 
that it did not intend to violate the law, or incur its penalties by 
nonperformance of the duties it enjoined—for that presumption 
defendant is entitled to—and in view of the uncontradicted testi- 
mony of Ellis and Cole to the fact that the policy was left with 
Amos only for examination, and not otherwise, the slight dis- 
crepancies, which are alleged against the credibility of the testi- 
mony of the former, do not amount, as against these facts and 
circumstances, to that conflict of evidence upon the vital ques- 
tion of delivery of the policy which would sanction the submis- 
sion of this case to the jury. Beyond that, the question arises 
whether there was any payment made. The policy provides that 
“this policy shall not take effect until the first premium shall have 
been actually paid while the insured is in good health”. The 
purpose of that clause is obvious: That there should be no de- 
ferring of the payment—no right acquired under the policy, un- 
less the stipulated first payment was made while the insured was 
what is regarded by the company an insurable risk. That re- 
quirement is made a condition precedent to the validity of the 
policy as an obligation on the part of the defendant. The char- 
acter of defendant forbade it to insure without payment of the 
first premium. Now, upon that question alone the evidence is all 
one way. There is no evidence that defendant’s agent was ever 
held out as authorized by the company to waive this payment. 
There were five witnesses who testified that that payment was 
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not made. No witness testifies to the contrary. The only evi- 
dence appearing to the contrary is the recital of the payment of 
that premium in the printed part of the policy. The amount of 
the premium is stated in writing. Now, if there were no delivery 
of this policy, this recital is, of course, of no force or effect. The 
nondelivery of the policy as the contract of the parties disproves 
the acknowledgment of payment. In addition to the testimony 
of the witnesses Cole, Ellis, Skinner, Davison and Fraher, there 
is considerable testimony that Mr. Amos had not the means to 
pay for this policy. It also appears in evidence that he had on the 
30th of January a policy in another company upon which recov- 
ery was subsequently had. That policy, properly stamped, was 
found in his desk, in the same drawer with these two instruments. 
The stamps upon it were canceled. That, in connection with the 
fact that these stamps were uncanceled and unaffixed to the in- 
struments stied upon, lends support to the conclusion reached 
upon the question of delivery, tending to show that this policy 
was neither delivered to nor accepted by deceased as a contract. 
See Hartford Fire Ins. Co. vs. Wilson, 187 U. S., 467. 
For these reasons a verdict is directed for defendant. 
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UNITED STATES SUPREME COURT. 


AMANDA S. WHITFIELD AND THE STATE OF MISSOURI 
AT THE RELATION OF HERBERT 8. HADLEY, AtT- 
TORNEY GENERAL, Petitioners, 


vs. 


ZETNA LIFE INS. CO. or HartrorpD, Conn.* 


The exclusion of suicide as a defense, unless contemplated when the ap- 
plication was made for insurance, was a legitimate exercise of its 
statutory powers by the state of Missouri. 


An accident policy issued after the passage of such act cannot limit the 
liability of the company to only a portion of the original amount in 
case of suicide not contemplated at the time of making application. 
Such policy is an evasion of the statute. 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Eighth Circuit to review a judgment which af- 
firmed a judgment of the Circuit Court for the Western District 
of Missouri, limiting the recovery on a policy of accident insur- 
ance because of the suicide of the insured to one tenth of the 
principal sum named in the policy. 

The facts are stated in the opinion, 


FRANK HAGERMAN and HERBERT S. HADLEY, for Petitioners. 
Jas. C. JonEs, J. J. DARLINGTON, JONES, JONES & HOCKER, 
BoyLe, GUTHRIE & SmiTH, for Respondent. 


HARLAN, J. 

This is a suit upon an accident policy of insurance issued No- 

vember 3, 1900, by the 7&tna Life Insurance Company of Hart- 

ford, Conn., upon the life of James Whitfield, a resident of 

Missouri. The policy specifies various kinds of injuries; also, 

the amount that will be paid by the company on account of such 
injuries respectively. It provides :— 

If death results solely from such injuries within ninety days, 

the said company will pay the principal sum of $5,000 to 

Amanda M. S. Whitfield, his wife, if living; and, in event of 


the death of said beneficiary before the death of the insured, to 
the executors, administrators or assigns of the insured. 


* Decision rendered, April 22, 1907 
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The policy recites that it was issued and accepted by the as- 
sured, James Whitfield, subject to certain conditions, among 
which are these :— 

* * * 5. In event of death, loss of limb or sight, or disa- 
bility due to injuries intentionally inflicted upon the insured by 
any other person (except assaults committed for the sole pur- 
pose of burglary or robbery), whetlier such other persons be 
sane Or insane, or under the influence of intoxicants or not, 
or due to injuries received while fighting or in a riot; or due to 
injuries intentionally inflicted upon the insured by himself; or 
due to suicide, sane or insane; or due to the taking of poison, 
voluntarily or involuntarily, or the inhaling of any gas or 
vapor; or due to injuries received while under the influence of 
intoxicants or narcotics,—then, in all such cases referred to in 
this paragraph, the limit of this company’s liability shall be 
one tenth the amount otherwise payable under this policy, any- 
thing to the contrary in this policy notwithstanding. 


* * * 8, That maximum liability of the company hereun- 
der in any policy vear shall not exceed the principal sum here- 
by insured, and in no event will claim for weekly indemnity be 
valid if claim is also made for any of the stated amounts herein 
provided for specified injuries, based upon the same accident 
and resulting injuries. 


The insured died April 7, 1902, the plaintiff, his widow and the 
beneficiary of the policy, alleging in her petition that he died 
“from bodily injuries, effected through external, violent and acci- 
dental means, and by a pistol shot”. The petition also states 
that the company, after receiving proofs as to the death of the 
insured, offered to pay $500 as the full amount due by § 5 of the 
policy, but refused to pay more. The plaintiff asked a judgment 
for $5,000 with interest from the date of the death of the insured. 

The company, in its answer, denied liability for the whole prin- 
cipal sum, and averred among other things, that, by the terms 
of the policy, “in the event death is caused by intentional injuries 
inflicted by the insured or any other person, whether such person 
be sane or insane, or while fighting in a riot, or by suicide, 
sane or insane, or by poison, or by inhaling gas or vapor, or 
while under the influence of intoxicants or narcotics, then the 
amount to be paid shall be one tenth of the principal sum, or 
$500; * * * that said James Whitfield died from bodily in- 
juries caused by a pistol shot intentionally fired by himself for 
the purpose thereby of taking his own life; that the cause of the 
death of said Whitfield was suicide”. It was not averred in the 
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answer that the insured contemplated suicide when applying for 
a policy. 

The plaintiff demurred to the answer. The demurrer was over- 
ruled, and the plaintiff filed a reply, admitting that the insured 
“died from bodily injuries caused by a pistol shot fired by him- 
seli, and the cause of his death was suicide”, but averring that 
the shot was fired and the suicide committed at a'time when the 
insured was “incapable of realizing or knowing, and when he did 
not realize or know, what he was doing or the consequences of 
his act”. 

The case—a jury having been waived in writing—was tried 
by the court upon an agreed statement of facts, one of which was 
that the insured died “from bodily injuries caused by a pistol 
shot intentionally fired by himself, for the purpose of thereby 
taking his own life; that the cause of the death of said Whitfield 
was suicide”. — 

The Circuit Court held that the plaintiff was not entitled to re- 
cover $5,000, but only $500, and judgment for the latter amount 
was entered: 125 Fed., 269. That judgment was affirmed by 
the Circuit Court of Appeals (75 C. C. A., 358, 144 Fed., 356), and 
the case is here upon writ of certiorari. 

When the policy in suit was issued, and also when the insured 
committed suicide, it was provided by the statutes of Missouri 
that “in all suits upon policies of insurance on life hereafter issued 
by any company doing business in this state, to a citizen of this 
state, it shall be no defense that the insured committed suicide, 
unless it shall be shown to the satisfaction of the court or jury 
trying the cause, that the insured contemplated suicide at the 
time he made his application for the policy, and any stipulation 
in the policy to the contrary shall be void”: Mo. Rev. Stat., 
1879, § 5982; Id., 1889, § 5855; Id., 1899, § 7896. 

Assuming—as upon the record we must do that, within the 
true meaning of both the statute and the policy, the insured com- 
mitted suicide, without having contemplated self-destruction at 
the time he made application for insurance, the question arises 
whether the contract of insurance limiting the recovery to one 
tenth of the principal sum specified was valid and enforceable. 

1. That the statute is a legitimate exertion of power by the 
state cannot be successfully disputed. Indeed, the contrary is not 
asserted in this case, although it is suggested that the statute 
“seemingly encourages suicide, and offers a bounty therefor, 
payable, not out of the public funds of the state, but out of the 
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funds of insurance companies”. There is some foundation for 
this suggestion in a former decision of this court, in which it was 
held that public policy, even in the absence of a prohibitory stat- 
ute, forbade a recovery upon a life policy, silent as to suicide, 
where the insured, when in sound mind, wilfully and deliberately 
took his own life: Ritter vs. Mutual L. Ins. Co., 169 U. S., 139, 
154. But the determination of the present case depends upon 
other considerations than those involved in the Ritter Case. An 
insurance company is not bound to make a contract which is at- 
tended by the results indicated by the statute in question. If it 
does business at all in the state, it must do so subject to such 
valid regulations as the state may choose to adopt. Even if the 
statute in question could be fairly regarded by the court as in- 
consistent with public policy or sound morality it cannot, for 
that reason alone, be disregarded; for it is the province of the 
state, by its Legislature, to adopt such a policy as it deems best, 
provided it does not, in so doing, come into conflict with the 
Constitution of the state or the Constitution of the United States. 
There is no such conflict here. The legislative will, within the 
limits stated, must be respected, if all that can be said is that, in 
the opinion of the court, the statute expressing that will is un- 
wise from the standpoint of the public interests. See North- 
western Nat. L. Ins. Co. vs. Riggs, 203 U. S., 243. 

2. Did the courts below err in adjudging that the policy in suit 
was not forbidden by the statute? Can an insurance company 
and the insured lawfully stipulate that in the event of suicide, 
not contemplated by the insured when applying for a policy, the 
company shall not be bound to pay the principal sum insured, 
but only a given part thereof? Will the statute, in a case of sui- 
cide, allow the company, when sued on its policy, to make a de- 
fense that will exempt it, simply because of such suicide, from lia- 
bility for the principal sum? 

We cannot agree with the learned courts below in their inter- 
pretation of the statute. The contract between the parties, evi- 
denced by the policy, is, we think, an evasion of the statute, and 
tends to defeat the objects for which it was enacted. In clear, 
emphatic words the statute declares that in all suits on policies 
of insurance on life it shall be no defense that the insured com- 
mitted suicide, unless it be shown that he contemplated suicide 
when applying for the policy. Whatever tends to diminish the 
plaintiff’s cause of a¢tion or to defeat recovery in whole or in part 
amounts in law to a defense. When the company denied its 
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liability for the whole of the principal sum, it certainly made a 
defense as to all of that sum except one tenth. If, notwithstand- 
ing the statute, an insurance company may, by contract, bind 
itself, in case of the suicide of the insured, to pay only one tenth 
of the principal sum, may it not lawfully contract for exemption 
as to the whole sum or only a nominal part thereof, and, if sued, 
defeat any action in which a recovery is sought for the entire 
amount insured? In this way the statute could be annulled or 
made useless for any practical purpose. Looking at the object 
of the statute, and giving effect to its words according to their 
ordinary, natural meaning, the legislative intent was to cut up 
by the roots any defense, as to the whole and every part of the 
sum insured, which was grounded upon the fact of suicide. The 
manifest purpose of the statute was to make all inquiry as to 
suicide wholly immaterial, except where the insured contem- 
plated suicide at the time he applied for his policy. Any con- 
tract inconsistent with the statute must be held void. 

In Berry vs. Knights Templars’ & M. Life Indemnity Co. (46 
Fed., 441), which was an action upon a policy of life insurance, it 
appears that the policy, among other things, provided that, in 
the case of the self-destruction of the insured, whether voluntary 
-or involuntary, sane or insane, the policy should be void. Judg- 
ment was given for the plaintiff. The Circuit Court said: “It 
is contended that the provision in the policy, declaring that it 
‘shall be void if the assured commits suicide, is a waiver or nulli- 
fication of the statute which declares such a stipulation in a policy 
‘shall be void’. The statute is mandatory and obligatory alike 
on the insurance company and the assured. Its very object was 
to prohibit and annul such stipulations in policies, and it cannot 
be waived or abrogated by any form of contract or by any device 
whatever. The legislative will, when expressed in the per- 
emptory terms of this statute, is paramount and absolute, and 
cannot be varied or waived by the private conventions’ of the 
:parties.” Upon writ of error to the Circuit Court of Appeals the 
judgment was affirmed, that court saying: “The company re- 
fused to pay the full amount named in the policy, claiming that, 
‘by the express provisions of the policy, self-destruction by the 
insured, whether sane or insane, rendered the contract for the 
payment of $5,000 void, and the company was only bound to pay 
the amount which had been paid in assessments by the insured. 
This action was brought in the Circuit Court for the Western 
District of Missouri, to recover the full sum of $5,000. The case 
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was tried to the court, a jury being waived. The parties stipu- 
lated that the company was liable for the full amount claimed by 
the plaintiffs, unless excused by the clause in the policy provid- 
ing that the same should be void in case of suicide; * * * 
Judgment in favor of plaintiffs having been entered for the full 
amount of the policy, the case was brought to this court upon 
writ of error. * * * Jn our judgment, the court below ruled 
correctly in holding that the policy sued on was a contract made 
in Missouri, and, as such, that the provisions of § 5982 [the same 
as the statute now in question] are applicable thereto; and 
therefore the judgment is affirmed, at costs of plaintiff in error :” 
1C.C. A,, 561, 562, 569, 4 U. S. App., 353-355, 359. 

In Knights Templars’ & M. Life Indemnity Co. vs. Jarman 
(187 U. S., 197) this court had occasion to consider the scope 
and effect of the statute here in question. That was an action 
upon a policy of life insurance for $5,000. A recovery for the 
whole sum was sought, but the company defended the action upon 
the ground that the provision in the statute that it should be no 
defense that the insured committed suicide related only to cases 
where he took his own life voluntarily, while sane, and in full 
possession of his mental faculties; that the provision in the 
policy that “ ‘in case of the self-destruction of the holder of this 
policy, whether voluntary or involuntary, sane or insane, * * * 
this policy shall become null and void’, applies, and exonerates 
the company from all liability beyond that provided in the policy, 
‘that, in the case of the suicide of the holder of this policy, then 
this company will pay to his widow and heirs or devisees such an 
amount of his policy as the member shall have paid to this com- 
pany on the policy in assessments on the same, without in- 
terest’.”. This view of the statute was not accepted in the Circuit 
Court, and there was judgment against the company for the 
whole sum insured. That judgment was affirmed here upon cer- 
tiorari to the Circuit Court of Appeals. 

A leading case on the general subject is Logan vs. Fidelity & 
C. Co, (146 Mo., 114, 119, 122, 123), which was a suit upon a 
policy which, according to the answer in the case, contained 
stipulations and covenants to the effect that, in the event of fatal 
injuries to the assured, wantonly inflicted upon himself, or in- 
flicted upon himself while insane, the company’s liability under 
its policy should be a sum equal to the premiums paid, and that 
sum the policy provided should be in full liquidation of all claims 
under it. The question before the court was whether or not the 
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statute here in question applied to such a policy as the one there 
in suit. The trial court instructed the jury to return a verdict 
for the full amount of the policy, with interest. The court said: 
“The error into which respondent has fallen is in assuming that 
§ 5855 [the statute now in question] was intended to affect a par- 
ticular line, class or department of insurance, as the same has 
been classified for legislation. The real object of the section, 
as the clear terms of its language express, is to affect all policies 
of insurance on life from whatever class, department or line of 
insurance the policy may be issued, or by whatever name or des- 
ignation the company may be known. It is policies of a given 
kind, and not companies of a class, that are to be affected by the 
provisions of § 5855. The section was enacted clearly to pro- 
tect all policyholders of insurance on life against the defense that 
the insured committed suicide, all provisions in the policies to 
the contrary notwithstanding, unless, as provided in the section, 
it can be shown that the insured contemplated suicide at the 
time he made application for the policy. * * * Whena policy 
covers loss of life from external, violent and accidental means 
alone, why is it not insurance on life? Such a provision incor- 
porated in a general life insurance policy admittedly would be 
insurance on life: then why less insurance on life because not 
coupled with provisions covering loss of life from usual or nat- 
ural causes as well? If one holds a general life policy and an 
accident policy, and is killed by lightning or commits suicide, so 
that he may be said to have died by accidental means, both the 
companies should pay, and the stipulation against liability in the 
event of suicide in the policies should be no more a defense 
against the suit upon the accident policy, providing against death 
from accidental cause, than against the policy which goes further 
and covers death from other causes as well. No such exception 
or exemption is found in the plain and comprehensive language 
of § 5855. * * * Norule of construction, short of one applied 
for distortion and destruction, can relieve accident insurance 
companies, issuing policies of insurance on life in this state, from 
the operation and influences of § 5855, which, in plain and un- 
ambiguous terms, declares that in all suits upon policies of in- 
surance on life thereafter issued, it shall be no defense that the 
assured committed suicide, unless it shall have been shown, to 
the satisfaction of the court or judge trying the cause, that the 
insured contemplated suicide at the time of making his applica- 
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tion for the policies; all stipulations in the policy to the contrary 
being void.” 

In Keller vs. Travelers Ins. Co., decided by the St. Louis Court 
of Appeals (58 Mo. App., 557, 560, 561), we have a decision very 
much in point. That was an action on an insurance policy for $2,- 
500. The company defended upon the ground that, by the terms 
of the policy, if the insured died of suicide, whether the act be 
voluntary or involuntary, it should be liable for the then full net 
value of said policy per the American Experience Table of Mor- 
tality and 4% per cent interest, and no more, and that the same 
should be paid in manner and form as provided in the policy for 
the payment thereof in the event of death. The defense was 
that the insured committed suicide, and that the full net value of 
the policy, according to the contract, was only $814.50, and no 
more. The defense was overruled and judgment given for the 
principal sum. That judgment was affirmed in the Court of Ap- 
peals, the court saying: ‘The plain purpose of the statute, supra, 
was to prevent the insertion in policies of life insurance of ex- 
ception to liability on the ground of the suicide of the insured, 
unless it could be proven ‘that the insured contemplated suicide 
at the time he made the application for the policy’. This was, in 
effect, a legislative declaration of the public policy of this state. 
That it was intended to limit the power to contract for a lesser 
liability in cases of death by suicide, not within the limitation 
expressed in the statute, is also apparent from its terms; to wit: 
‘And any stipulation to the contrary shall be void. * * * The 
fact that the premium warranted, and the policy guaranteed, full 
insurance in case of the death of the insured for any cause not 
specified in the clause set up in the defendant’s answer, demon- 
strates that said clause was designed to modify the liability of 
the insurance company if the insured committed suicide. It 
necessarily follows, if this stipulation as to a decreased liability in 
the event of death by suicide is enforced, that it is some defense 
to the otherwise full liability agreed upon in the policy. As the 
statute in question declares that suicide, not committed as there- 
in set forth, is ‘no defense’, we cannot hold that the present 
stipulation can be enforced without violating the-plain terms of 
a mandatory statute which the parties have no power to alter or 
abrogate.” 

Without further discussion, we adjudge that, under the stat- 
ute in question, anything to the contrary in the policy issued by 


the insurance company notwithstanding, where liability upon a 
VoL, XXXVI.—36. 
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life policy is denied simply because of the suicide of the insured, 
the beneficiary of the policy can recover the whole of the princi- 
pal sum, unless it be shown that the insured, at the time of his 
application for the policy, contemplated suicide. The judgment 
must, therefore, be reversed and the case remanded for further 
proceedings in conformity with this opinion and consistent with 
law. 
It is so ordered. 


SUPREME COURT OF NORTH CAROLINA. 


PACIFIC MUT. INS. CO. 
v8. 


INSURANCE DEPARTMENT ET at.* 


A statute authorizing the Insurance Superintendent to revoke the iicense 
of a company applying for removal to a Federal court of an action 
“growing out of or in any way connected with any policy of insur- 
ance”, does not apply to a suit brought by an agent against a company 

for services. 


Appeal from Superior Court, Wake County. Application for 
writ of mandamus by the Pacific Mutual Insurance Company 
against the insurance department and the Insurance Commis- 
sioner of the state to compel defendants to reinstate plaintiff as 
a company licensed to transact business in the state. From a 
judgment for plaintiff, defendants appeal. 


Assistant Attorney General CLEMENT, for Appellants. 
SHEPHERD & SHEPHERD and T. C. WooTen, for Appellee. 


HOKE, J. 

On the hearing it was established or admitted that the pres- 
ent plaintiff was a company duly licensed and entitled to transact 
business in the state of North Carolina; and, having been sued 
by one J. J. Rodgers, a former agent, to recover on an open 
account for services rendered by said agent for the company, the 
plaintiff had procured the removal of said cause to the Circuit 
Court of the United States for the Eastern District of North 
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Carolina. Thereupon the license of plaintiff was revoked by the 
Insurance Commissioner of the state, claiming the right to do 
so under section 4701 of Revisal of 1905, for that plaintiff had 
procured the removal of said suit to the United States Circuit 
Court as aforesaid. 

Plaintiff then instituted the present action to compel reinstate- 
ment, contending (1) that the statute under which the Commis- 
sioner had acted was unconstitutional; (2) that on the facts of 
the present case the statute in question did not confer on the 
Commissioner the power to revoke the license. 

It was conceded on the argument before us, that the statute 
was constitutional. There has heretofore, it seems, been some 
doubt about it; but on a statute similar to this the question was 
directly presented and fully considered by the Supreme Court of 
the United States in a recent case, and the validity of the statute 
was upheld: Ins. Co. vs. Prewitt, 202 U. S., 246. The position 
as to the constitutionality of the statute was therefore properly 
abandoned here. 

On the second position we are clearly of opinion that, on the 
facts presented, the Commissioner had no power to revoke the 
plaintiff’s license. The statute on this subject, after providing 
that insurance companies doing business in the state shall take 
out license, etc., enacts further, among other things, as follows 
(Revisal 1905, vol. 2, § 4701) :— 

If any foreign insurance company shall apply to have re- 
moved from the superior court of any county in this state to 
the United States Circuit or District Court, any action in- 
stituted against it, or shall institute any action at law or suit 
in equity in a United States Court against any citizen of this 
state, growing out of or in any way connected with any policy 
of insurance issued by such insurance company, the Insurance 
Commissioner shall revoke its license,.* * * and no new 
business shall be done by such company while such default or 
disability continues, or until its authority to do business is re- 
stored by the Commissioner. 

By the express terms of the statute, the power to revoke an 
insurance license by reason of removal of suits on the part of the 
company is confined to suits 

Growing out of, or in any way connected with any policy is- 

sued by such insurance company. 


This language is too plain for construction. It is found in a 
section of the general insurance law grouped with other provi- 
sions of like tenor, which indicate that the evident and primary 
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purpose of the entire section was the protection of the policy- 
holders ; and neither the language of the section nor its spirit or 
purpose permits or suggests that its meaning should be so ex- 
tended as to include a suit growing out of an internal quarrel 
between the company and a former agent as to their accounts. 

In Lewis’ Sutherland Statutory Construction (2d Ed., § 348) 
we find: “The statute itself furnishes the best means of its own 
exposition ; and, if the intent of the act can be clearly ascertained 
from a reading of its provisions and all its parts brought into 
harmony therewith, that intent will prevail without resorting to 
other aids of construction.” And again: “It is beyond question 
the duty of courts in construing statutes to give effect to the in- 
tent of the lawmaking power and to seek that intent in every 
legitimate way. But, first of all, in the words and language em- 
ployed; and, if the words are free from ambiguity or doubt, and 
express clearly, plainly and distinctly the sense of the framer of 
the instrument, there is no occasion to resort to other means of 
interpretation. It is not allowable to interpret what has no need 
of interpretation.” And in Black on Interpretation of Laws, p. 
35: “The meaning and intention must be sought first of all in 
the language of the statute itself, for it must be presumed that 
the means employed by the Legislature to express its will are 
adequate for the purpose and do express that will correctly.” 
And it is only where the language is ambiguous or lacks preci- 
sion, or is fairly susceptible of two or more interpretations, that 
the intended meaning must be sought by the aid of other perti- 
nent and admissible considerations. 

We think it clear, as stated, that this power to revoke plain- 
tiff’s license by reason of removal of a suit to the Federal court 
by the express language and plain meaning of the statute is con- 
fined to suits “growing out of, or in some way connected with 
some policy of insurance issued by the company”, and that the 
language does not extend to or embrace the suit which was 
removed in the present instance. The plaintiff therefore is enti- 
tled to the relief demanded, and the judgment of the court below 
to that effect is affirmed, 


Affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


WALKER, STRATMAN & CO. 

ve. 
BLACK.* 

Where the policies were procured through brokers by whose oversight 
they contained warranties not according to the facts, and when re- 
ceived they were not examined by the brokers, and the latter de- 
fended on the ground that the facts were not made clear in the poli- 
cies, and that the fire took place before any correction could be made, 
a finding against the brokers on the ground of negligence will not be 
disturbed. 

Appeal from Court of Common Pleas, Allegheny County. 

Action by Walker, Stratman & Co. against David P. Black, sur- 

viving partner of Black & Cloninger. 


A. B. Rew and A. V. D. Warrerson, for Appellant. 
W. B. RopcrErs, for Appellees. 


PER CURIAM. 

Plaintiffs employed defendants as brokers to procure insur- 
ance upon plaintiffs’ plant. Defendants, finding it difficult to 
procure the amount in Pittsburg, employed a firm of brokers in 
New York who obtained policies in foreign companies. By 
some oversight, either of defendants or the New York agents, 
the policies contained a warranty not in accordance with the 
facts, and, when called upon to pay, the companies refused on this 
ground. When the policies were received they were not ex- 
amined immediately by defendants, and in the interim the fire 
took place. The defense was that in previous years plaintiffs’ 
plant had been insured under joint policies with other property of 
a firm closely connected with plaintiffs, as to which property the 
warranty would have been good, and the list of policies furnished 
for the New York brokers did not clearly distinguish the prop- 
erties on which it was now desired to have separate insurance. 
Secondly, defendants claimed that, even if they had examined 
the policies and observed the error at once on receipt, it would 
have been unavailing, as the fire occurred before the mistake 
could have been corrected. The issue thus raised was clearly one 
of fact; to wit, the negligence of defendants, and was for the jury. 

Judgment affirmed. 


% Decision rendered, Jan. 7, 1907. 
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SUPREME COURT OF WISCONSIN. 


ZINN ET AL, 
ve. 
GERMANTOWN FARMERS’ MUT. INS. CO. kr at.* 


When a surplus of a mutual company is ordered to be distributed among 
the members by a resolution of the company, the portion so ordered 
distributed becomes separated from the corporate assets and the 
property of those who are at.the time members. 

Each member is entitled to share in the distribution in proportion to the 
amount that he has at any time paid into the company, whether upon 
existing or terminated policies, and whether his membership has 
been continuous or broken. 


Appeal from Circuit Court, Washington County. Action, in 
which W. A. Zinn and another interpleaded, against the Ger- 
mantown Farmers’ Mutual Insurance Company and others. 
From a judgment determining the method of distributing a sur- 
plus, interpleaders appeal. 


Statement of facts by DopGE, J. 

This is the same case considered by this court upon demurrer 
to the complaint in Huber vs. Martin et al., 127 Wis., 412. After 
that decision, and on March 19, 1906, the defendant corporation 
passed a resolution which ordered the distribution among the 
members of said company of $50,000 of the accumulated surplus, 
but, being uncertain as to the proper method of distribution, sub- 
mitted that question to the court by an answer stating the facts. 
There the court, by its finding, discloses the following interests : 
First, people who had held policies and contributed toward the 
surplus, but whose policies had lapsed and expired, and who 
were not policyholders on March 19, 1906; secondly, those who 
had never held policies in the company up to March 1oth, but 
who did hold at the time of the decree : third, those who held poli- 
cies on March 19th, but whose policies had lapsed, and they 
ceased to be members before the distribution; and, fourth, those 
who held policies on March 19, 1906, and continued to do so up 
to the time of distribution. The last two classes involved three 
subdivisions: First, those who had never held but a single 
policy, that being in force on March 19th; secondly, those who: 
" % Decision rendered, May21,1907....22 2° # | | 
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had held a series of policies, each connected with its predecessor 
without interval; and, third, those who had held policies previ- 
ously and upon their lapse or termination had ceased to be 
members, and, after an interval, had taken out other policies. The 
court, by decree, adjudged that the $50,000 should be distributed 
among those who held policies in the company on the Igth day 
of March, 1906, and in the proportions in which each had con- 
tributed money to the treasury of the company, whether such 
contributions had been under the policy then in force or under 
prior policies connected with that without interval or separated 
from it by intervals of nonmembership. From this judgment 
two of the interpleaded plaintiffs jointly appeal; one of them, 
William A. Zinn, who held a policy on March roth, still in force 
at the time of the decree, but had never held any prior policy; 
also William Luft, who took his first policy after March toth, 
and still held it in force at the time of the judgment. 


GLICKSMAN & GoLp, for Appellants. 
SAWYER & SAWYER and G. A. KUECHENMEISTER, for Re- 
spondent Insurance Company. 


DoncE, J. (after stating the facts). 

This action having been once before this court, and the rights 
of the members of the corporation in and to the surplus in its 
treasury having been exhaustively considered, little remains but 
to apply the conclusions then reached and declared, which be- 
came irrevocably the law of this case. 

Turning, then, to the former decision, we find it unambigu- 
ously declared that those at any given moment holding policies 
are the members and all the members of the corporation and the 
beneficial owners of all its assets; also that the surplus in excess 
of the needs of the corporation was a proper subject for distri- 
bution at any time. We now have, as an additional fact, that the 
proper authorities did, on March 19, 1906, vote :— 

There is hereby ordered to be distributed to such members 
| viz., those entitled thereunto] the sum of $50,000. 

Who were those members “entitled thereunto”? Those who 
held policies on March 19, 1906, or any one who might be a 
member at the time of physical payment of the money to him, 
which, of course, would exclude any one whose membership 
might terminate after March tgth by lapse or expiration of 
policy, sale of insured property, or otherwise, before he could 
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induce the treasurer to make such physical payment? Obvi- 
ously, some considerable time must elapse between the identifi- 
cation of the persons who are to share in such a distribution and 
the ascertainment of the amount to which each is entitled. Long 
and complicated computations are essential before the latter fact 
is known. Again, if the personnel of the distribution must 
change with each issue of a new, or expiration of an existing, 
policy, pending such computation new rights of proportion arise 
daily or hourly, and disarrange those already reached, and so 
delay again the ascertainment of the final fact, thus assuring 
further changes and an endless chain of arithmetic, so that, in 
practical operation, a conclusion never could be reached as to 
the amount to which any member would be entitled. Such con- 
clusion must be still further beyond practical possibility if, as is 
usually the case, agents remote from the computers are issuing 
new policies, so that the latter cannot know at any given moment 
that their figures are based on the existing facts as to member- 
ship. All this results in a necessity that some definite time be 
adopted when the rights of individuals become fixed, after which 
may be applied the arithmetical process by which they become 
known. In deference to such necessity the rule has become set- 
tled as to stock corporations that a dividend belongs to those 
who own the stock when it is declared: Seeley vs. N. Y. Bank, 
8 Daly (N. Y.), 400; Jermain vs. L. S., &c., Ry. Co., gt N. Y., 
483; Hopper vs. Sage, 112 N. Y., 530; 8 Am. St. Rep., 771; 2 
Thompson, Corp., § 2172; Hellewell, Stock, etc., § 313. Com- 
plete analogy exists between rights of members in a mutual in- 
surance company and stockholders in a stock company in and 
to such a surplus: Huber vs. Martin, 127 Wis., 433; 2 May, Ins. 
(4th Ed.), §§ 448, 549; Korn vs. Mut. Ins. Co., 6 Ore., 192. 
Declaring a dividend is nothing but authoritatively deciding to 
distribute some or all of the surplus. We therefore think it en- 
tirely logical to apply the foregoing well-established rule, and to 
hold that on March 19, 1906, $50,000 became separated from the 
corporate assets and became the property of the several mem- 
bers then existing, payable to each on demand when the amount 
to which he was entitled had been ascertained. This is in accord 
with the holding of the trial court. 

The next question, after thus identifying the legal recipients 
of this fund, is the portion to which each is entitled. Many meth- 
ods of apportionment are suggested, and in each there can be 
suggested possible situations resulting in unfairness or offering 
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opportunities for discrimination for and against individuals. It 
might not be easy as an original process to conclude which is least 
objectionable or most equitable. The trial court apparently con- 
sidered himself concluded by the former decision of this court, 
wherein it was said (page 438 of 127 Wis.): “In case of its (the 
corporation) being wound up, the net assets constituted a fund 
ior distribution between the members according to their re- 
spective contributions to the company’s treasury. In case of any 
distribution of its surplus other than following a dissolution, they 
were entitled to so participate.” Accordingly, after identifying 
the persons, he ruled that each such person should share in the 
proportion he had at any time paid into the treasury, whether 
during the term of his existing policy or any prior ones, and 
without regard to whether his membership had been continuous 
or broken by greater or less intervals, and without considering 
how much of his payments had at any time been in excess of 
expenses properly chargeable against them, and thus had di- 
rectly contributed to the surplus. We agree that no other rea- 
sonable meaning can be found in our former declaration, and 
must therefore approve the conclusions reached. 
Judgment affirmed. 
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LOWER COURT DECISION. 


LIABILITY FOR REPRESENTATION IN PROSPECTUS. 








Supreme Court of New York—Appellate Division. Fourth 
Department. 





LANGDON 
vs. 


NORTHWESTERN MUT. LIFE INS. CO.* 


The application provided that no representation of the subagent should 
be binding unless reduced to writing and submitted to the officers; 
and the policy and application provided that the agent could not 
make or alter contracts and that the dividend accruing was con- 
tingent only. The subagent submitted a written representation of 
the anticipated results of a semi-tontine policy while soliciting it. 


Held, That the representation was merely a prospectus, and not a part 
of the contract which bound the company to pay the estimated divi- 
dends. 


Appeal from Equity Term, Erie County. Action by Andrew 
Langdon against the Northwestern Mutual Life Insurance Com- 
pany. From a judgment directing that plaintiff was entitled to 
a paid-up life insurance policy in defendant company for the sum 
of $30,000 and to recover $29,601.76 damages and costs, defend- 
ant appeals. 


ALLAN McCULLOH (Tracy C. Becker, of counsel), for Appellant. 
JAMES McCorMIcK MITCHELL, for Respondent. 


MCLENNAN, P. J. 

We are satisfied that the facts found by the learned trial court 
are practically correct, and therefore need not be repeated in 
this opinion. Upon such facts the question is presented: May 
a subagent of a life insurance company, in direct violation of his 
instructions in that regard, make a contract binding upon such 
company, which is in one or more of its essential features at 
variance with the terms of a contract resulting from the applica- 
tion oi the insured made in the usual form, and the policy issued 
in response to or in accordance with such application? And es- 
pecially where the contract issued in pursuance of such applica- 
tion was accepted and retained by the applicant without objec- 


*% Decision rendered, Dec. 28, 1906. 
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tion for eleven years, and where concededly the alleged contract, 
resulting independent of the application and the policy issued 
thereon, was not brought to the attention of the insurance com- 
pany during such period. We conclude under the evidence and 
circumstances disclosed in this case that the paper, Exhibit A, 
should be regarded to be simply an estimate or representation 
as to what the policy solicited would yield in case the annual pre- 
miums were paid in full, and in case the insured survived the 
fifteen-year tontine period. We think it should not be held that 
the alleged contract, Exhibit A, superseded the application for 
insurance and the policy issued in pursuance thereof, and gave 
to the insured a definite and fixed amount of surplus irrespective 
of the provisions contained in the policy. Such a construction 
would work an injustice to the other parties to the tontine plan. 
The whole scope and purpose of such semi-tontine policy is such 
that the amount of surplus to be applied to any particular policy 
is uncertain, and upon the face of the alleged special agreement 
he knew the amount of surplus was uncertain, and was simply 
an estimate of what such policy would be worth at the end of the 
tontine period. 

But, wholly independent of that consideration, the plaintiff 
made an application for insurance in the defendant company in 
the regular and ordinary way. In and by such application he 
stated, in substance, that he understood 


That no statements, representations or information made to 
or given by or to the person soliciting or taking the applica- 
tion for a policy, or to any other person, shall be binding upon 
the company, or in any manner affect its rights, unless such 
statements, representations or information be reduced to writ- 
ing, and presented to the officers of the company at the home 
office in this application. 


He received and accepted a policy upon which was indorsed: 
“Agents are not authorized to waive forfeitures, or to make, 
alter or discharge contracts.” Yet, notwithstanding his answer 
in the application and notwithstanding the receipt by him of a 
policy issued pursuant to the application made by him, and upon 
which was indorsed the statement above quoted, it is urged that 
such application and policy do not control and govern the rights 
of the parties, but rather that they are to be ascertained by virtue 
of the alleged “special contract” delivered to the insured by the 
subagent. The rights of the parties should be determined under 
and by virtue of the application for insurance made by the plain- 
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tiff, which is clear and unambiguous, and the policy issued in pur- 
suance thereof, which was received and accepted by the plaintiff 
and retained by him for a period of at least eleven years without 
complaint. 

It is apparent upon the face of Exhibit A that it was in effect 
only a prospectus, a statement of the great results which might 
happen in case insurance in the defendant company was applied 
for; one of the statements being “that said policy in the North- 
western will return double the annual cash dividend of any other 
company writing this kind of policy”. Another of the state- 
ments was to the effect that “the options at the termination of 
the accumulative period cannot fail to meet the circumstances 
of the insured”. In addition, it is apparent that the plaintiff knew 
or must be presumed to have known that under the terms of a 
semi-tontine policy the amount of surplus could not have been 
known in advance, and could not have been thus agreed to be 
paid without doing injustice to others in such class. If the sub- 
agent in the case at bar was authorized under the circumstances 
to make a binding contract compelling the defendant to pay a 
fixed sum of $25,810.80 as the surplus belonging to him as one 
of the semi-tontine class of the defendant, he could as well have 
guarantied an amount of surplus to the plaintiff sufficient to 
absorb the entire sum applicable to the persons so interested in 
said class. 

The respondent's contention is in effect that a subagent of an 
insurance company, in violation of his instructions, may make a 
contract without the knowledge of the insurance company which 
will prevent such company from carrying out its agreement with 
a class which it has undertaken to insure. In other words, an in- 
surance company agrees under the tontine plan of insurance, 
which is well recognized, that all persons who become parties to 
such plan of insurance may enjoy and participate in the fruits 
of the same, provided they survive the tontine period. The con- 
tention of the respondent practically abrogates such rule by sug- 
gesting that a subagent of such company may make a contract in 
violation of his authority and instructions, which shall take the 
place of the application made by the insured in the ordinary 
way and of the policy of insurance issued thereon. The sub- 
agent, Whitney, as found by the trial court, had no authority to 
make Exhibit A as between himself and the defendant. We 
think there is nothing in the evidence to indicate that he had 
implied authority to make the alleged contract in question, Ex- 
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hibit A. Assuming that he had authority to make a contract in 
that regard, the evidence conclusively shows that the figures in- 
serted therein were a matter of computation, and were not such 
as were definitely authorized by the defendant. Clearly Exhibit 
A was a prospectus or a representation as to what an application 
for a policy in the defendant company would produce. The trial 
court has found that no fraud was perpetrated in making such 
representations, and has not found that there was any mutual 
mistake as to the facts. Therefore we must assume that the ap- 
plication for a policy and the policy issued thereon constituted 
the contract between the parties, into which all prior negotia- 
tions and agreements were merged. 

It is considered that there was no consideration for the “spe- 
cial contract” claimed to have been issued by the defendant; also 
that, whatever the nature of the agreement, it was merged in and 
superseded by the contract evidenced by the application for and 
the policy issued in.pursuance thereof, and therefore that such 
contract; to wit, that constituted by the application and policy, 
was not modified or changed because of any other alleged ar- 
rangement or agreement. We are constrained to hold that the 
application for the policy in this case and the policy issued in 
response to such application constituted the contract or agree- 
ment between the parties and absolutely determined their rights, 
irrespective of Exhibit A. 

It follows that the judgment appealed from should be modified 
so as to provide that the amount of surplus which the plaintiff 
is entitled to recover is the sum of $14,609.34, with interest there- 
on from the 28th day of February, 1904, and that the judgment, 
as so modified, should be affirmed, with costs in the court be- 
low and of this appeal to the appellant. All concur, except 
Kruse, J., not sitting. 
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Cases to which an insurance company may or may not be a party, which 
_are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—JURISDICTION OF COURT. 


In the case of Markham vs. Supreme Court, Independent 
Order of Foresters, decided by the Supreme Court of Nebraska, 
January 17, 1907, the following syllabus was furnished by the 
court :— 

A rule of a fraternal benefit association which requires an 
appeal from the action of its officers vested with authority to 
allow or reject death claims to the supreme body, whose ac- 


tion thereon is declared to be final is unreasonable, and is void 
as against public policy. 


NONPAYMENT OF PREMIUM—LEXx LocI—BANKRUPTCY. 


In the case of Equitable Life Assurance Society of U. S. vs. 
Perkins, decided by the Appellate Court of Indiana, March 19, 
1907, it was held that a policy provision required notice of an 
election for payment of a cash value in case of nonpayment of 
premium, failure of such notice cannot be alleged where liability 
is denied specifically on the ground of a previous forfeiture. 
Where the application is accepted and the policy mailed from 
New York for unconditional delivery elsewhere, it is a New 
York contract. The fact that the insured was unable to pay the 
premium did not waive the obligation to give notice of pre- 
mium due. An innocent failure to list the policy among the as- 
sets of the bankrupt did not affect the liability of the company. 


SUICIDE—EVIDENCE. 

In the case of Kiesewetter vs. Supreme Tent of Knights of 
Maccabees of the World, decided by the Supreme Court of IlIli- 
nois, April 18, 1907, it was held that evidence of such insanity by 
insured that he was not aware of the physical consequences of 
his act was inadmissible as a defense where the policy was void 
in case of suicide, sane or insane. 
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BENEVOLENT SOCIETY—STATUTORY PROVISIONS. 


In the case of Crawford vs. Northwestern Traveling Men’s 
Association decided by the Supreme Court of Illinois, February 
21, 1907, it was held that the statutes of Illinois relative to the 
organization of such associations on the co-operative plan did 
not require the maintenance of a reserve as to policies issued 
prior to its passage when there had been no attempt to comply 
with the provisions of the act. 


WAIVER OF PREMIUM BY AGENT. 


In the case of Penn Mutual Life Insurance Company vs. Sen- 
henn, decided by the Appellate Court of Indiana, April 25, 1907, 
it was held that a letter from the general agent having authority 
to bind the company, stating that the premium was in arrears, 
and if not paid by a certain date the insured’s receipt would be 
returned to the company, extended the time of payment to that 
date. 

SURETY—LIABILITY ON GUARDIANSHIP BONDS. 

In the case of U. S. Fidelity & Guaranty Company vs. State 
ex rel. Smith decided by the Appellate Court of Indiana, May 
14, 1907, it was held that where the guardian of a minor, assum- 
ing the obligations of a prior guardian, as a part of the price of a 
business purchased by him from such former guardian, charged 
himself with the amount due the ward, but never separated the 
funds, and retained them in his business, his surety is liable on 
its bond. 


BENEVOLENT SOCIETY—CHANGE OF BENEFICIARY. 

The insured in a benevolent society made the certificate payable 
to his sister and afterward, when taken sick, went to an aunt 
who cared for him until he died. He conveyed to her land 
largely in excess of the value of her services and also attempted 
to change the beneficiary in her favor but the society refused, 
and afterward, the sister becoming a nun, the beneficiary was 
changed to a brother under a trust agreement that he would pay 
all the proceeds in excess of $100 to the aunt, the brother being 
ignorant of the conveyance of the land. 

Held, That the brother was not estopped from denying his ob- 
ligation under the trust agreement, and claiming the proceeds 
of the certificate as his own. Such was the decision of the Su- 
preme Court of Michigan, in the case of Knights of Modern 
Maccabees vs. Grice et al., decided May 18, 1907. 
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BENEVOLENT SOCIETY— DIVORCED WIFE AS BENEFICIARY. 

In the case of Schmidt vs. Hauer, decided by the Supreme 
Court of lowa, May 17, 1907, it was held that where the constitu- 
tion of a benevolent society required that the beneficiary should 
be a member of his family or related, or a dependent, a valid 
designation of a beneficiary remains valid regardless of a subse- 
quent cessation of insurable interest, and the rights of a wife as 
beneficiary are not affected bv her subsequent divorce, where no 
change in the beneficiary had been made. 


BENEVOLENT SOCIETY—WAIVER OF MEMBERSHIP. 

Where the rules of a benevolent society required that after 
the election of a member and approval of the applicant he must 
be adopted within ninety days, prior to the delivery of the cer- 
tificate, the adoption was a condition precedent to membership 
unless waived. 

Where the candidate had been notified to appear for adoption, 
but a notice of assessment had previously been sent him, but re- 
mained unpaid because he was unable to find the official charged 
with the duty of receiving it, after which a notice of suspension 
was entered by the official on the books for nonpayment, these 
acts were not a waiver of the adoption necessary to membership. 
Such was the decision of the Supreme Court of Iowa in the case 
of Bruner vs. Brotherhood of American Yeomen, decided May 


17, 1907. 
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SUPREME COURT OF ILLINOIS. 


NATIONAL LIFE INS. CO. 
vs. 


METROPOLITAN LIFE INS. CO.* 


The finding in this case that the policy was canceled by mutual agreement 
was the finding of an ultimate fact within the meaning of the Revised 
Statutes of Illinois, 1905, c. 110, § 88. 


An agreement for reinsurance between two life companies stipulated that 
renewal receipts should be forwarded to the reinsured by the reinsur- 
ing company prior to the first of the month, when the premiums 
were payable, and that such premiums should be payable twenty days 
after written demand, which demand was not to be made before the 
first day of the month following that on which they were payable. 
A renewal receipt was forwarded in August for an annual premium 
payable September oth. On September 17th it was returned with the 
word lapse written across its face, which was accepted by the rein- 
surer as a cancellation, and nothing more was done by it. The in- 
sured died October 2d, and the company reinsured tendered the pre- 
mium to the reinsurer. 


Held, That it could not be claimed that there was no consideration for 
an agreement to cancel, and that such an agreement existed. 


Held, That the policy could not be revived by the reinsured as against the 
reinsurer. 


Appeal from Appellate Court, First District. Action by the 
Metropolitan Life Insurance Company against the National Life 
Insurance Company. From a judgment of the Appellate Court, 
reversing a judgment in favor of defendant on its plea of set-off, 
defendant appeals. 


Statement of facts by CARTER, J. 


Appellee sued appellant on a policy of reinsurance issued by 
the Iowa Life Insurance Company of Chicago, and assumed by 
appellant, on the life of Joseph R. Edwards, for $5,000. Appel- 
lant pleaded as a set-off a policy of reinsurance issued by the 
Covenant Mutual Life Insurance Company, and assumed by 
appellee, on the life of George C. Hall, for $5,000. Subsequent 
to the issuing of these policies the Iowa disposed of its business 
to appellant, the latter assuming the risks of the Iowa, including 
the policy of reinsurance issued to the Covenant on the life of 
Edwards. The Covenant disposed of its business to appellee, 
which latter company assumed all the risks of the Covenant, 


% Decision rendered, Feb. 21, 1907. 
VoL. XXXVI.—37. 
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including that of the policy of reinsurance on the life of said Hall. 
September 17, 1902, Edwards died, and the Metropolitan, as suc- 
cessor of the Covenant, paid the amount due on his life policies 
of $10,000 and furnished proofs of his death to the National, de- 
manding payment of the $5,000 reinsurance issued by the Iowa, 
and assumed by the National, on the life of said Edwards, which 
payment was refused. October 2, 1901, said Hall died, and the 
National, as the successor of the lowa, became liable on and paid 
his policy of $10,000. The Metropolitan, as the successor of the 
Covenant, became liable to pay the National the amount due on 
the $5;000 policy of reinsurance issued by the Covenant, and 
assumed by the Metropolitan, on the life of said Hall, provided 
the policy of reinsurance remained in force and effect at the time. 
The Metropolitan insists that said policy of reinsurance was not 
in force, as it had been canceled at the request of the National 
prior to Hall’s death. The National concedes its liability on the 
$5,000 reinsurance on the life of Edwards, but claims as a set-off 
that appellee is responsible for a like amount upon a policy oi 
reinsurance issued upon the life of Hall and assumed by appellee. 

The first premium on Hall's poligy was due September 9, 1897. 
The premiums from that time on were paid, within the terms of 
the policy, up to and including the year Ig00. Some time in 
August, 1901, the Metropolitan, as successor of the Covenant, 
forwarded to the National, as successor of the Iowa, in accord- 
ance with the terms of the contract of reinsurance between the 
original companies, the receipt for the premium due by the terms 
of the Hall policy September 9, 1901. September 17th, the re- 
ceipt thus forwarded was returned to the Metropolitan with the 
word “Lapse” written with blue lead pencil across its face. The 
evidence shows that the cashier of appellant, now deceased, 
wrote said word and returned the receipt to appellee. It is 
claimed by appellant that he did this without authority. Appellee 
claims that the record shows that the cashier had authority to 
return the receipt so marked, and that other receipts had been 
returned under similar conditions, sometimes with an accom- 
panying letter and sometimes without any letter, from the office 
of appellant company, as to other policies of reinsurance, in like 
manner as to the Hall policy. When the receipt as to the Hall 
policy was received and so marked by appellee company, one ot 
its employees, Charles E. Pilling, wrote September 17, 1901, 
“N. G.” on the receipt, and marked the Hall policy lapsed on 
the company’s books, writing the letter “L.” after the entry, and 
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drawing a line through the amount of the premium. Pilling tes- 
tified that the letters “N. G.” meant no good, and that “L.” 
meant lapsed, and that after so marking the receipt he turned 
the matter over to the cancellation division of the appellee com- 
pany for cancellation. 

Said Hall died October 2, Igo1, and on October 8, 1901, the 
National mailed to the Metropolitan a check for $54.32, the 
amount of the premium due by the terms of the reinsurance 
policy on Hall’s life on September 9th less commission. This 
appears to be the first communication of any kind which the 
Metropolitan had received from the National with reference to 
the return of the receipt which was marked “Lapse”. Upon re- 
ceipt of this check appellee wrote appellant, October 11th, as fol- 
lows :— ; 

We are in receipt of your favor of the 8th inst., inclosing 
check for $54.32 in payment of premium on policy No. 18,432 
(C. M.) Geo. C. Hall. The renewal receipt for this premium 
was returned by you last month for cancellation. Kindly ad- 
vise us whether or not you are desirous of reviving this policy. 
To this letter the National replied on October 15, 1901 :— 

Your favor of the 11th inst. is at hand, and, in reply, we beg 
to inform you that we received notice that Mr. George C. Hall 
died on October 2, 1901, and we forwarded to you check for 
the annual premium on your reinsurance policy No. 18,432, 
in pursuance of paragraphs 4 and 5 of the reinsurance contract 
entered into between the Covenant Mutual Life Insurance 
Company and the Iowa Life Insurance Company dated the Ist 
day of May, 1896. Mr. Hall’s death occurred before the expi- 
ration of the time during which payment of premium can be 
made on your policy. Our policy for $10,000 was in force on 
Mr. Hall’s life at the time of his death. We will forward duly 
certified copy of proofs of death as soon as we receive the 
same. 


Sections 4 and 5 of the agreement of May 1, 1896, referred to 
in the above letter, are as follows :— 


(4) Renewal receipts shall be forwarded by the company ac- 
cepting the reinsurance to the company insuring, before the 
Ist day of the month during which the said renéwals are pay- 
able, and the renewal premiums shall be payable twenty days 
after demand in writing, such demand not to be made before 
the 1st day of the month following the month during which 
the premiums are payable. * * * (5) Payment as provided 
in the preceding paragraph shall be deemed equivalent to pay- 
ment on the day on which the same became due, and in ail 
such cases the company receiving the money shall be bound by 
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any death on which the original company is bound, notwith- 

standing the reinsurance premiums shall not have been paid 

at the time of death. 

To the letter of October 15th appellee replied on October 18, 
IQOI :— 

We are in receipt of yours of the 15th inst. in re policy 
18,432 (C. M.) Hall. We would thank you to advise us when 
the premium on your policy was paid. If paid when due, why 
was our renewal receipt returned for cancellation? If paid 
aiter due date, was it accepted subject to evidence of good 
health, and can you furnish us with a copy of the application 
for restoration of the policy? Kindly advise us of the exact 
status of your policy at the date of the death of the insured. 


This letter was replied to October 23, 1901, by appellant, as 
follows :— 


Your favor of the 18th inst. in re your policy No. 18,432, 
George C. Hall, is at hand and noted. In reply we beg to in- 
form you that the register or premium-paying date of our 
policy on Mr. Hall’s life is August 28th. The annual pre- 
mium on his policy, due August 28, 1901, was paid to this 
office on August 24, 1901. Through an error, the renewal re- 
ceipt under your policy, which you had forwarded to us for 
collection or payment, was returned to you before the expira- 
tion of the time allowed us in the reinsurance contract within 
which to make payment of the premium. No instruction was 
ever forwarded by this company to you to cancel the same. 
We are pleased to hand you herewith duly certified copies of 

roofs of death which have been furnished us in this case. 

hese proofs have been examined and favorably passed upon 
by our general counsel, and the claim was to-day approved for 
payment by our finance and executive committee, as is evi- 
denced by certified copy of its resolution inclosed herewith. It 
is our intention and desire to make prompt settlement of this 
claim, and to that end we especially request that you give the 
matter attention at the earliest possible date and oblige. 


Appellee, on October 25, 1901, replied :— 


We return herewith the papers sent us with your favor of 
the 23d inst. relating to our policy No. 18,432, covering the 
life of George C. Hall, together with your checks sent in an 
earlier communication as the premium on this policy due Sep- 
tember 9th. We fail to find in the reinsurance agreement any 
provision compelling us to revive a policy without the cus- 
tomary evidence of good health in a case like the one under 
consideration, where vou have voluntarily brought about the 
cancellation of the policy by the return of the renewal receipt. 
The paragraphs quoted by you do not in our judgment, apply 
to this case. 
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This closed the correspondence between them on this subject. 

lt appears that the chief office and place of business of the 
Covenant was in St. Louis, Mo., and the chief office and place of 
business of the Iowa was in Chicago, Ill. The reinsurance poli- 
cies under the contract of May 1, 1896, were issued and were 
applied for entirely by correspondence, including the Hall policy. 
It is claimed by appellant that the Hall reinsurance policy had a 
net value on October oth of $5.42, and that three-fourths of this 
net value, under the agreement of insurance, should be applied to 
the payment of premium, and would carry the policy thirty-six 
days, or to and including the 15th day of October, 1901; that this 
policy was a Missouri contract, and that the laws of Missouri 
would control as to its forfeiture or cancellation. The cause was 
submitted to the court without a jury, and the court held, among 
other things, as propositions of law, that the Hall policy of rein- 
surance was in force at the time of the death of Hall, and that 
appellee was liable thereon, and that under the contract of rein- 
surance the time within which appellant had a right to pay the 
premium of 19o1 had not expired at the time of the death of the 
said Hall. The trial court thereupon entered judgment in favor 
of appellant for $175, the excess set-off of the Hall policy over 
the Edwards policy. On appeal to the Appellate Court this 
judgment was reversed, with the following finding of fact: “And 
the court, upon the allegations and proof in the record in this 
cause contained, doth find that the policy of reinsurance issued 
by the Covenant Mutual Life Insurance Company of St. Louis, 
Mo., to the Iowa Life Insurance Company of Chicago, on the 
life of George C. Hall, September 9, 1897, and assumed by ap- 
pellant, was canceled by mutual agreement of appellant and ap- 
pellee prior to the death of said Hall, and appellant’s liability 
therein terminated by such cancellation ;” and further found that 
the Metropolitan was entitled to recover from the National the 
sum of $5,000, with interest from October 1, 1902, in all $5,946.- 
68, on its reinsurance policy on the life of Joseph R. Edwards, 
deceased. Appellant thereupon brought the case by appeal to 
this court. 


L. A. STEBBINS, for Appellant. 
Hoyne, O’Connor & Hoyne, for Appellee. 


CARTER, J. (after stating the facts). 
Appellant insists that the finding of fact by the Appellate Court 
is not such a finding as is contemplated by section 88 of the prac- 
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tice act (Hurd’s Rev. St., 1905, c. 110), that the finding is really 
a conclusion of law and not of an ultimate or controlling fact. 
It contends that among the other things found as ultimate facts 
in this case should have been the answers to the following ques- 
tions: (a) “Was the return of the receipt with the word ‘Lapse’ 
written thereon equivalent to a request to cancel?” (b) “Was 
there any consideration for any supposed cancellation?” (c) 
“Did the Metropolitan ever accept any supposed proposition to 
cancel?” (d) “Did the Metropolitan ever communicate any ac- 
ceptance oi any supposed proposition to cancel?” (e) “Was the 
unearned premium returned or tendered?” (f) “Did the cash- 
ier who returned the receipt have any authority to return it?” 
(g) “Was the contract in question a Missouri contract?” (h) 
“Did the policy in question have a net value?” (i) “If it had a 
net value, did such net value carry the policy beyond the date of 
the death of Hall?” (j) “Did the Metropolitan, by demanding 
proofs, waive its right to insist upon this suppased forfeiture ?” 
A review of the numerous decisions of this court as to what 
are ultimate facts as applying to a statement of the Appellate 
Court, and as to whether such facts are properly stated, will show 
that this subject is not entirely free from difficulty. What is a 
legal and sufficient statement of the ultimate facts must depend 
largely upon the pleadings and evidence of each case. A general 
rule has frequently been laid down by this court, but the diffi- 
culty has always arisen in applying the rule to a given state of 
facts and pleadings. In the recent case of Martin vs. Martin (212 
Ill., 301, 309) we reviewed the authorities and discussed at length 
the principle that must govern in these matters, and we there 
said that the Appellate Court in its finding of facts “should not 
find the evidentiary facts and that it should not find conclusions 
of law, but should find the ultimate controlling facts”. We have 
held that there may be conclusions of fact or inferences drawn 
from subordinate or evidentiary facts; that the ultimate facts, 
when considered with reference to the facts or evidence by which 
they are established or proved, are the logical result of the proofs, 
or, in other words, conclusions of fact; that the Appellate Court, 
on the finding of facts different from the lower court, “is only 
required to recite in its order or judgment of reversal the ulti- 
mate facts in issue, as made by the pleadings or the conclusion of 
such ultimate fact or facts from the evidentiary facts. Such re- 
cital of ultimate facts must include or cover all the material 
issues made by the pleadings vital to determine a right of recov- 
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ery”: Caywood vs. Farrell, 175 Ill., 480. In Brown vs. City of 
Aurora (tog Ill., 165) some phases of this question were fully 
discussed, and it was there stated that the Appellate Court was 
not required to recite in its final order the evidentiary facts, as 
that would practically amount to reciting the evidence in the 
case, and that the Legislature never intended a recitation of all 
the subordinate facts, but only the ultimate or issuable facts upon 
which the case turned. The following are some of the cases 
where this court has discussed and applied the law on this sub- 
ject: Williams vs. Forbes, 114 Ill., 167, 28 N. E., 463; Hawk 
vs. Chicago, Burlington & Northern Railroad Co., 138 IIl., 37; 
County of La Salle vs. Milligan, 143 Ill., 321; Hawk vs. Chicago, 
Burlington & Northern Railroad Co., 147 Ill., 399; Purcell Co. 
vs. Sage, 189 IIl., 79; Purcell Co. vs. Sage, 192 Ill., 197; Purcell 
Co. vs. Sage, 200 IIll., 342; Martin vs. Martin, 202 IIl., 382; Davis 
vs. Chicago Edison Co., 195 IIl., 31. 

If all the evidentiary facts were required to be set out in the 
finding of the Appellate Court, the carrying into effect of the law 
would be very difficult and burdensome. Neither was it intended 
that this court should be compelled (in order to decide whether 
or not the finding of fact was sufficient) to review and consider 
all the evidence in the record. The briefs of appellant in this 
case have raised the question as to evidentiary and ultimate facts 
in such a manner as to require this court to examine the entire 
record with fully as great care as would have been necessary had 
the case under the law, come direct to this court without first 
having been passed upon by the Appellate Court. Are not the 
answers to the ten questions heretofore quoted, that appellant 
insists shall be in the Appellate Court’s statement of the finding 
of ultimate and controlling facts, in reality facts subordinate or 
evidentiary to the ultimate and controlling fact found by the Ap- 
pellate Court; 1. e., that the policy of reinsurance in question 
was canceled by mutual agreement between appellant and ap- 
pellee prior to the death of said Hall, and appellee’s liability 
therein terminated by such cancellation? Admitting that all of 
these questions must have been legally considered by the court 
in order to reach a proper conclusion in this case, is it not clear 
that every one of them is substantially covered and answered in 
the finding of facts set out by the Appellate Court? If so, then, 
under the decisions heretofore cited, the only question for our 
consideration is whether or not the facts found and recited in 
the judgment justify the judgment of the Appellate Court: City 
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of Spring Valley vs. Coal Co., 173 Ill., 497. “Such finding [of 
the Appellate Court] is final and conclusive upon this court, and 
all that we can do is to determine whether, upon the facts so 
found, the law has been properly applied:” Aachen & Munich 
Fire Ins. Co. vs. Crawford, 199 Ill., 367. The law doubtless re- 
quires this court to examine the evidence so far as to find 
whether there be any competent testimony which, with ail rea- 
sonable inferences, fairly tends to prove a controverted fact: 
Illinois Steel Co. vs. Olste, 214 IIl., 181. 

Appellant insists that there is no evidence in the record to 
justify the conclusion as to the ultimate fact found by the Appei- 
late Court on many, if not all, of the questions heretofore quoted, 
and which it urges must be considered and decided in order to 
reach a fair decision of this case. Let us briefly consider the 
evidence as to these questions. It is argued that there 1s noth- 
ing in the record to justify the conclusion that the word “lapse” 
in this transaction was used as equivalent to “cancel”. A careful 
reading of the testimony of witnesses Pilling and Cahen shows 
that both of these witnesses testified that these terms were some- 
times used in insurance matters as synonymous, and the evidence 
tends strongly to show that both the appellee and appellant com- 
panies, in their dealings with each other under their reinsurance 
contract, not only in this case but in other cases, had used the 
word “lapse” to mean “cancel”. If the rescission of the contract 
may be implied from circumstances and the conduct of the par- 
ties, as it doubtless can be (Evans vs. Jacobitz [Kan.], 72 Pac., 
848; Wehrli vs. Rehwoldt, 107 IIl., 60), then, without question, 
there is evidence in the record that fairly tends to uphold the 
conclusions reached by the Appellate Court, not only as to ques- 
tion (a), but as to questions (c), (d) and (e). 

Appellant insists, not only in the original, but in the reply, 
brief that the receipt returned by the cashier, Wetherell, was 
without authority and that Wetherell never had jurisdiction over 
the reinsurance policies and never returned other receipts. This 
contention is not borne out by the record. Appellant’s general 
manager, Sackett, first stated in his testimony that Wetherell 
had no authority to return the receipt in question marked 
“Lapse”, and had never returned any other; but, on being shown 
a letter signed by Wetherell, dated January 6, 1906, discussing 
insurance policies between appellant and appellee, in which oc- 
curs the sentence, “this insurance having lapsed on our books, 
we would ask that you cancel our reinsurance with you”, he was 
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compelled to admit that Wetherell had exercised that authority, 
and had authorized the cancellation of certain other policies. It 
is plain from this record that if the policy was canceled, as con- 
tended for by appellee, then it would make no difference whether 
or not the contract was a Missouri contract or whether the policy 
in question had a net value, or, if so, whether such net value 
would carry it beyond the date of the death of Hall. If this 
policy was canceled (and it could be if proper steps were taken, 
whether it was made under the Missouri law or the law of any 
other state) these last questions would not be material. We 
cannot agree with appellant’s contention that there is no evi- 
dence in the record justifying the conclusion of the Appellate 
Court that the Metropolitan, by demanding proof, as shown by 
the letters quoted in the statement, did not waive its right to in- 
sist upon the alleged forfeiture. 

The primary and chief insistence, however, of appellant is that 
there was no evidence in the record that would justify any con- 
clusion by the Appellate Court that there was a consideration 
for the cancellation of the reinsurance contract. Appellant has 
covered pages of its brief—original, reply and supplemental— 
with a discussion of this subject. Jf a valid consideration were 
required in order to authorize a cancellation of the insurance 
policy in question, then, if there is any competent evidence in 
the record that fairly tends to support the conclusion that there 
was a consideration for the cancellation, it would not be perti- 
nent for us to inquire how slight that consideration: Williams 
vs. Forbes, supra. In Sea Ins. Co. vs. Johnston (44 C. C. A., 477) 
it was held that the mutual release from an old contract is an 
adequate consideration for the rescission. The performance of 
the act of cancellation by appellee at the request of appellant, 
and the withholding of further demands or attempts to collect 
the new premium, might be urged as adequate consideration. 
The Appellate Court held that when appellant returned the re- 
ceipt in question marked “Lapse”, it in effect refused to pay the 
renewal premium and asked for cancellation, and thereby waived 
its rights to renew and extend the policy, and that when appellee 
accepted such waiver and canceled the policy the agreement was 
consummated; that “each agreement was in consideration of 
the other”. In the state of the record we must approach the dis- 
cussion of the question of consideration as if it were admitted 
that both companies had agreed to cancel the policy in question. 
Under the agreement for reinsurance, appellee, when it sent its 
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receipt for the premium, was entitled to have an answer as to 
whether the policy was to be reinsured. If no such answer came, 
appellee could, under the agreement, cut off all right to reinsur- 
ance by making a demand for such premium at least twenty days 
before October 20, 1901. When the receipt was returned marked 
“Lapse”, appellee was justified in not making such a demand. 
Insurance companies are in business to make money. Presum- 
ably the primary source of their income is the money paid as 
premiums by policyholders. The right to receive a premium 
must be considered a valuable consideration. Even admitting 
that the appellee company could not compel the appellant com- 
pany to reinsure on the Hall policy and pay the premium, yet the 
giving up of this right by canceling the contract in September 
was giving up a consideration of value, even though slight. 

It is also argued by the appellee that under the contract for 
reinsurance appellant would not have the right to reinsure, as to 
the Hall policy, in any other company unless the Hall policy was 
canceled with appellee. What is a sufficient consideration de- 
pends upon the agreement of parties and may be as various as 
the human mind: Hare on Contracts, p. 304. If the Appellate 
Court was justified in holding that the contract of reinsurance 
“was canceled by mutual agreement of appellant and appellee 
prior to the death of said Hall’, the contract of rescission was 
executed, and, in that case, consideration would not be an essen- 
tial part of such an executed contract: Bishop on Contracts, 
§ 81; Hammon on Contracts, § 315. Manifestly, from the facts 
disclosed, appellant company had given authority to its cashier, 
Wetherell, to take charge of such matters as the cancelling of 
the policy here in question, and in sending the receipt marked 
“Lapse” it was clearly intended to convey the idea to appellee 
company that there was to be no reinsurance on this policy for 
the coming year. If Hall had not died on October 2, 1gor, there 
would have been no dispute. After his death, when appellant 
found it was responsible for $10,000, it endeavored to nullify the 
return of the receipt marked “Lapse” by sending on the check 
for the premium of the Hall policy for the ensuing year. If, as 
the Appellate Court has held, this policy had actually been can- 
celed, appellant company could not then revive the extinct policy 
without the consent of appellee: Walters vs. St. Joseph Fire & 
Marine Co., 39 Wis., 489. We cannot approach the discussion 
of this subject from the same standpoint as we could had there 
been no finding of fact by the Appellate Court. As we have 
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shown, there is evidence fairly tending to support the finding of 
fact by that court. It is not for us to weigh the evidence. The 
finding of that court, under the law, precludes us from so doing. 
Finding no reversible error, the judgment of the Appellate 
Court must be affirmed. 
Judgment affirmed. 


SUPREME COURT OF NEBRASKA. 


HARR 
v8. 


HIGHLAND NOBLES.* 


In case of conflict between the provisions of a life insurance policy and 
the statements contained in the application. for insurance the pro- 
visions of the policy will control. 


Appeal from District Court, Buffalo County. Action by 
Mabel Harr against the Highland Nobles. Judgment for plain- 


tiff, and defendant appeals. 


W. C. SAvut and Joun N. DryvDEn, for Appellant. 
H. M. Sincxarr, for Appellee. 


Jackson, C. 
On September 22, 1902, the defendant, a fraternal beneficial 
association, issued its benefit certificate covering the life of Geo. 
T. Harr, payable in case of death to Mabel Harr, his wife, con- 
taining this clause :— 

This certificate shall be incontestable after two years from 
the date of this certificate given below, except only for under- 
statement of age. 

The written application signed by the assured contained this 
stipulation :— 

Should my death occur within three years from the date of 
my initiation into the order, caused by suicide or attempted 
suicide, whether sane or insane, my benefit certificate issued 
upon this application shall be null and void. 

On December 9, 1904, Harr, while temporarily insane, took his 
own life. He was in good standing at the time of his death. 
* Decision rendered, Jan. 5,1907, Syllabus by the Court. 
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Mabel Harr, the widow and beneficiary, made due proof as re- 
quired by the laws of the order, and the society refused payment. 
She thereupon instituted this action in the District Court of Buf- 
falo County, where the facts were admitted and the plaintiff had 
judgment. The defendant appeals. 

The question presented by the appeal is whether the contract 
of insurance is to be governed and controlled by the stipulation 
contained in the application for insurance, or by the terms of the 
certificate itself. li the stipulations in the application are to con- 
trol, then the beneficiary could not recover, because the contract 
was one which the parties had a right to make, and the death of 
the assured, occasioned by suicide, occurred within three years 
from the date of his initiation. On the other hand, if the provi- 
sion of the certificate is to govern, then the plaintiff was entitled 
to recover, because the death of the assured occurred more than 
two years after the date of the certificate. While the stipulation 
contained in the application was one which the parties had a 
right to make, it was also one which the society might waive, and 
in our opinion it did waive that stipulation when it issued its 
certificate providing that it should be incontestable after two 
years from the date of the certificate, except only for understate- 
ment of age. 

One of the provisions of the policy is “that the application of 
said member, for which this certificate is issued, is hereby re- 
ferred to and made a part hereof”; and it is insisted on behalf of 
the appellant that the stipulation with reference to death by sui- 
cide is as much a part of the policy as though it were incor- 
porated into the policy itself. That construction of the contract, 
however, would not aid the appellant. We would then have 
two conflicting provisions in the policy—one that it shall be 
incontestable aiter two years except for misstatement of age, 
and the other that the policy should be void in case of death by 
suicide within three years from the date of the certificate—and 
under a well settled rule we would be bound to give effect to that 
provision most favorable to the assured. 

An instructive case where the same principle was involved is 
that of Goodwin vs. Provident Sav. Life Assur. Soc. of New 
York, 97 Iowa, 226. It was there held that in case of conflict be- 
tween the provisions of a policy and the statements in the appli- 
cation for insurance the former will control. The stipulations 
of the policy itself are presumably the last expression of the 
agreement of the parties and the one most in mind at the time of 
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its execution. It will be adopted, therefore, as the contract of 
the parties. 

It follows that the judgment of the District Court was right, 
and it is recommended that it be affirmed. 

Albert, C., concurs. Duffie, C., not sitting. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed. 


COURT OF APPEALS OF MARYLAND. 


WILLIAMS 
vs. 


U. S. FIDELITY & GUARANTY CO.* 


The mere proof of failure on the part of an employee to pay over a bal- 
ance due on demand, in the absence of evidence of a dishonest attempt 
to appropriate or withhold the property, is not proof of larceny with- 
in the meaning of a guaranty bond. 


The evidence in this case examined and found insufficient to prove larceny. 


The exclusion of evidence on the ground that it tended to vary the terms 
of a letter, though the letter was not intended to be a contract, was 
not reversible error. 


Objections to signing of bills of exceptions as too late overruled. 


Appeal from Circuit Court, Baltimore County. Action by G. 
Harlan Williams, receiver, against the United States Fidelity & 
Guaranty Company. Judgment for defendant, and plaintiff 
appeals. 


E. ALLAN SAUERWEIN, JR., and CHARLES W. HEUISLER, 
for Appellant. 
J. Kemp BARTLETT? and D. G. McInTosu, for Appellee. 


SCHMUCKER, J. 
The appellant, G. Harlan Williams, in his capacity of receiver 
of the Home Fire Insurance Company of Baltimore, sued the 
appellee in debt on its bond of indemnity given to that company. 
* Decision rendered, April 3, 1907. 
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The suit was instituted in the Superior Court of Baltimore City, 
and was removed on affidavit of the plaintiff to the Circuit Court 
for Baltimore County, where it was tried. At the trial in the 
court below the learned judge granted a prayer offered by the 
defendant at the close of the testimony for the plaintiff, instruct- 
ing the jury to find for the defendant, because the plaintiff had 
offered no evidence legally sufficient under the pleadings to en- 
title him to recover. A verdict was rendered in accordance with 
this instruction, and judgment was entered thereon for the de- 
fendant, and the plaintiff appealed. 

There are fifteen bills of exception in the record, of which the 
first fourteen relate to rulings on evidence, and the fifteenth to 
the court’s action on the prayer offered at the close of the plain- 
tiff’s case. As the prayer, if properly granted, finally disposes of 
the controversy and a consideration of the propriety of the court’s 
action thereon involves a review of the entire case, we will give 
that our first attention. The bond declared on by the appellant, 
as plaintiff below, was an employer’s guaranty bond, originally: is- 
sued to cover the period of one year from August I, 1902, and 
extended by agreement executed at Baltimore on July 1, 1903, 
to cover the ensuing year. By its terms the appellee undertook 
to reimburse and make good to the insurance company, the em- 
ployer, to the extent of $10,000, all loss sustained by it of 
moneys, etc., 


In the possession or custody of the employee [Tuttle], or for 
the possession or custody of which he is responsible, directly 
occasioned by larceny or embezzlement on the part of the 
employee in connection with the duties of his office or position. 


A subsequent clause of the bond provided that the obligor 
should not be responsible for loss occasioned by any mere error 
of judgment or bona fide mistake, adding :— 


This bond being intended only to cover such dishonest acts 
of the employee in connection with the position in the service 
of the employer hereinbefore referred to as amount to larceny 
or embezzlement. 


A further clause provided that the obligor should not be lia- 
ble under the bond for the amount of any balance that may be 
found due the employer from the employee, and again asserted 
that it was the true intent and meaning of the bond that the 
obligor should be responsible thereunder only for moneys, etc., 
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Diverted from the employer through larceny or embezzle- 
ment on the part of the employee within the period specified 
in the bond. 


The breach alleged in the declaration is that, within the period 
prescribed in the bond, Tuttle had as agent of the insurance com- 
pany, collected various sums of money on its behalf, of whick 
he had stolen or embezzled the sum of $7,680. A statement or 
account verified by the oath of the plaintiff was filed, with the 
declaration, charging Tuttle with his monthly balances from Oc- 
tober, 1903, and crediting him with his commissions and sundry 
expenditures and debiting him, at its foot, “To net balance due 
Home Fire Ins. Co., $7,680.69”. The reiterated declarations in 
the bond restricting the liability of the surety to losses occa- 
sioned by the larceny or embezzlement of the employee or by 
such dishonest acts as amount to larceny or embezzlement are 
too distinct and positive to be ignored or explained away. The 
bond should receive at our hands a reasonable construction, so 
as to give effect to the intention of the parties thereto, and carry 
out the purpose for which it was executed (Union Ins. Co. vs. 
U. S. Fidelity Co., 99 Md., 423), but the plain language used by 
those parties in defining the limit of the liability of the obligor 
requires us to hold that there can be no recovery in this case 
for any acts or conduct of the employee which fall short of 
larceny or embezzlement. It therefore becomes important for 
us to determine what are the essential elements of those two of- 
fenses. Larceny, at common law, was the felonious taking of 
the property of another against his will with the intent to con- 
vert it to the use of the taker, or as some authorities hold, the 
use of the taker or a third person. Embezzlement, which is a 
statutory offense, consists in the fraudulent appropriation to 
one’s own use of money or goods intrusted to him by another. In 
larceny the felonious intent must have existed at the time of 
the taking of the property, whereas, in embezzlement, the fraudu- 
lent act consists in the appropriation of the property to the use 
of the taker or third party, but the felonious or fraudulent in- 
tent is of the essence of the offense in each case: Bouvier’s Law 
Dict., under “Larceny” and “Embezzlement”; Wharton’s Crim. 
Law, No. 883, etc., and 1009, etc., 15 Cyc., 488; A. & E. Encyel., 
vol. 10, p. 979 et seq., vol. 18, p. 459. 

It was not seriously contended in this case that the acts of 
Tuttle in failing to pay over to the insurance company an alleged 
balance of its funds in his hands amounted to larceny at common 
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law, as the funds were paid to him by the company’s consent. It 
was, however, contended that as his office was at Syracuse, in 
New York, the alleged offense must be regarded as committed 
in that state, and that it amounted to larceny as defined by the 
New York statute. A copy of that statute was put in evidence 
in the case and appears in the record. By it larceny, embez- 
zlement, obtaining property under false pretenses and felonious 
breach of trust are included under one definition. It provides 
that a person who “with the intent to deprive or defraud the true 
owner of his property or the use thereof or to appropriate the 
same to the use of the taker or any other person”, either takes 
from the possession of the owner or other person, or fraudulently 
obtains possession of, or secretes, withholds or appropriates to 
his own use or that of any person other than the owner any 
money or property, or, having it in his possession as agent or 
trustee, etc., appropriates the same to his own use or that of 
any person other than the owner or person entitled to the benefit 
thereof, steals such property and is guilty of larceny. A section 
of the insurance law of New York was also offered in evidence, 
which provides that the agent of any insurance company who as 
such collects or receives any money shall be responsible in a 
fiduciary or trust capacity to the company therefor. This statu- 
tory modification of the definition of “larceny”, including “em- 
bezzlement”, as interpreted by the courts of New York, has not 
done away with the necessity of proving the felonious or 
fraudulent intent at the time of taking, or appropriating or with- 
holding the property in order to establish the offense: People 
vs. Pollock, 51 Hun (N. Y.), 613; People vs. Laurence, 137 N. 
Y., 517; Justices of Court of Special Sessions, etc., vs. People 
ex rel. Henderson, 90 N. Y., 12; Loomis vs. People, 67 N. Y., 
329; People vs. Grim, 3 N. Y. Cr. R., 317. In a number of suits 
brought on bonds which, like the one now before us, by their 
terms limited the liability of the surety to losses by larceny’ or 
embezzlement or by dishonest acts amounting to those offenses, 
it has been held that proof of a balance due from the employee 
to the employer, and failure to pay the same when demanded, 
was not sufficient to bind the surety. There must be proof of 
dishonest acts of the employee within the contemplation of the 
bond. Fraud and dishonesty are not presumed. They must be 
proven: Monongahela Coal Co. vs. Fidelity & Deposit Co., 36 
Cc. C. A., 444; Guarantee Co. vs. Mech. Savings Bank, 4o C. C. 
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A., 542; Milwaukee Theatre Co. vs. Fidelity, etc., Co., g2 Wis., 
412; Reed vs. Fidelity, etc., Co., 189 Pa. St., 596. 

Let us now consider in the light of these principles the facts 
of the present case. It appears from the evidence, all of which 
was for the plaintiff, that late in March or early in April, 1900, 
an agreement was entered into between the Home Fire Insur- 
ance Company of Baltimore, acting by its president, G. Harlan 
Williams, and his son, Howard T. Williams, who was its secre- 
tary, and Robert Kk. Tuttle, by which Tuttle became the general 
agent of the company for Pennsylvania and New York, with his 
headquarters at Syracuse, N. Y. There is no evidence of a for- 
mal written contract between the parties. G. Harlan Williams 
testified, in reply to the question whether the company had a 
verbal or written contract with Tuttle, that he thought “the cém- 
mencement was verbal. * * * It may have been in corre- 
spondence. * * * I have not a clear recollection of it. * * * 
] cannot say whether it was by specific contract or just a verbal 
understanding”. The following letter, purporting to have been 
addressed by him on April 4, 1900, to Tuttle, was shown to him, 
and he was asked if the signature to it was his :— 


We are in receipt of your favor dated 2d inst., in which you 
ask us to write a letter embodying the arrangement made be- 
tween the company and yourself as its general agent. As we 
understand it, you are to give us careful, judicious services, 
covering that part of New York outside of what is known as 
the “Metropolitan” and “Suburban” districts, in consideration 
whereof we are to allow you 30 per cent commission, .and in 
addition Io per cent contingent commission upon profits of the 
company in the territory above referred to. By profits is 
meant the actual remittances from you to the home office less 
losses sustained by the company in your jurisdiction. We be- 
lieve this covers the agreement between us. [Signed] G. Har- 
lan Williams, Prest. 


Mr. Williams admitted his signature to the letter to be genu- 
ine, but he said at the same time “that letter never meant a writ- 
ten contract”, but simply referred to the agreements that arose 
out of the conversations between the parties. He further said 
that the company “allowed Tuttle to settle small losses in his 
territory, up to $100, and upon approval to deduct the amount 
from net remittances, to pay agents licenses of $10, and charge 
in his account, also to pay fire department taxes. Cancellations 
would come through Tuttle, and he would charge the company 


with the amount paid by him to policyholders and deduct that 
VoL. XXXVI.—38. 
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amount from next balance. The company never dealt directly 
with its policyholders, but always with its agents. That the com- 
pany required Tuttle to pay unearned premiums to policyholders 
and permitted him to charge the same to the company”; that 
Tuttle was to settle monthly, and at first did so, but not latterly ; 
that in twenty-six instances concerning which letters were shown 
the witness Tuttle had settled his monthly balances “upon a 
credit” of from two months and twenty-nine days to four months 
and four days. 

Howard T. Williams, who had been secretary of the company 
for the eleven years preceding the appointment of the receiver, 
and who assisted the receiver in the discharge of his duties, testi- 
fied, when asked to state the substance of the negotiation lead- 
ing up to making Tuttle the New York agent of the company: 
“The substance of that negotiation which covered over several 
meetings was to the effect that he was to be our general agent 
for the state of New York for the procurement of business. He 
was to select his agents for the procurement of his business. 
He was to inspect that business paying the traveling expenses 
and salaries of his agents. We were to pay him 30 per cent 
commission and to pay all agents’ licenses, fire department taxes, 
the state fees for entrance, all adjustment expenses, and the 
losses, and, if any profit showed over and above that, he was to 
have Io per cent contingent. He was to be responsible for all 
agents’ balances, use due diligence in the collection thereof, and 
to remit us in ninety days the account current.” This witness 
further said that, in making up such accounts current, Tuttle 
would take the total amount of premiums written by all his dif- 
ferent agents, and then he would deduct from that amount his 
commissions, any rebates or cancellations he would have, any 
little bills he may have paid for smail fire losses or fire depart- 
ment taxes or things of that kind, and strike a balance which the 
company would then carry on its books as the amount due it 
for that month’s business, which it would charge him with, and 
when he remitted that would be the amount of his remittance. 
On cross-examination this witness reiterated the assertion that 
under the arrangement with Tuttle the latter was entitled to re- 
tain in his possession his monthly balances for three months be- 
fore remitting, and stated that G. Harlan Williams, the witness's 
father, had been mistaken in testifying that it was Tuttle’s duty 
to remit his monthly balances on the first of the ensuing month. 

It is apparent from the whole testimony for the plaintiff that 
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in the course of dealing between Tuttle and the company he was 
currently permitted to retain his monthly balances for three 
months and sometimes longer before remitting them to the com- 
pany. There is no evidence he was required or expected to de- 
posit to the credit of the company, or keep separate from his 
own moneys the premiums received on policies issued by it 
through him. On the contrary, the evidence shows that he re- 
mitted his own checks for the balances due him and that the offi- 
cers of the company believed that he kept in bank to his own 
credit the balances due the company, and made no objection or 
protest to his doing so. 

Tuttle continued to conduct the company’s business to its sat- 
isfaction in the territory covered by his contract until the losses 
incurred by the great fire in Baltimore City on February 7-8, 
1904, compelled the company to cease operations, and go into 
the hands of the appellant as receiver. At that time Tuttle had 
settled with the company up to the previous October Ist, and 
had rendered to it his current accounts for the four months up 
to the current month of February. These current monthly ac- 
counts charged Tuttle with the premiums for all business done 
through his office during the month, whether he had collected 
them or not, and gave him such credits as he was entitled to for 
the month. The accounts were only tentative, and not final, be- 
cause, if Tuttle were afterward compelled by cancellation of poli- 
cies or other good reasons to return to the policyholders any 
portion of the premiums with which he was thus charged, he 
would be credited with the amount so returned on the account 
for the month in which the return was made. For instance, 
Howard T. Williams, having testified that on January 14th prior 
to the fire the monthly accounts theretofore rendered showed a 
total balance against Tuttle of about $15,000, was asked whether 
he had not failed to take into account the possibility that subse- 
quent cancellations of policies might not have wiped out that 
$15,000. He replied: “I overlooked the fact that the cancel- 
lations could have wiped out the three months’ business. That 
is the reason he was given three months’ credit.” He was then 
asked: “Now, the cancellations might have gone even further 
than that, might they not?” to which he replied: “Might have 
brought us in debt to him.” Upon the happening of the fire the 
company on February 10, 1904, telegraphed to Tuttle that it 
declined to assume any further liability or renew any expiring 
risks, and that he should govern himself accordingly. Later in 
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the same day it wired him that it would “most likely reinsure in 
Hartford”. On the 13th it wrote him a letter, saying in effect 
that everything was in confusion; that they were trying to 
straighten matters out; that they were not broke, and were try- 
ing to get the best terms for reinsurance. On the 23d the com- 
pany wired to Tuttle: ‘Home cannot protect policyholders.” 
During the days immediately following the fire the company 
received from Tuttle a number of unpaid telegrams. The banks 
being closed, and the company’s funds locked up in the fire ruins, 
its officers refused to pay for the telegrams, and therefore their 
contents are unknown, but the fact that they were sent shows an 
effort on the part of Tuttle to communicate promptly with the 
company. As soon as the receiver got well into the saddle, he 
began to send requests to Tuttle to remit the balance in his hands 
to the credit of the company, but got no reply from him until 
March 26th, when he wrote to the receiver as follows :— 


Replying to your letter asking for a remittance, beg to ad- 
vise that it has been utterly impossible for us to make any col- 
lections since the Baltimore fire. In fact, every agent has a 
claim against the Home for more than the amount of their 
balances, and my claim against the Home will be an exceed- 
ingly large one, just the amount I will advise you as soon as I 


can get in the canceled policies and make an account. 


Early in May, 1904, the receiver sent Mr. Thomas E.. Bond, an 
experienced accountant and insurance adjuster, to Syracuse to 
procure from Tuttle a statement of his accounts with the com- 
pany. On May oth Mr. Bond reached Syracuse and went to Tut- 
tle’s office to see him about the matter. Tuttle assigned as the 
reason for not having already sent the accounts that he had been 
very busy and that there was a large volume of claims for return 
premiums, some of which were still coming in, and he insisted 
that, when they had all come in, the balances of the account 
would be in his favor. He without any objection, at Mr. Bond’s 
request, not only gave him access to his books of account, but 
permitted him to take such of them as he desired over night to 
the hotel at which he was stopping. Tuttle also referred him to 
the bookkeeper of the agency and she gave him such assistance 
as he asked for. Mr. Bond found that the ledger and others of 
the books had not been brought down to date, but he made up a 
statement of the account, as well as he could, according to which 
Tuttle was largely in debt to the company. He went with it to 
the office of Tuttle and showed it to him. Tuttle expressed great 
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surprise, and said Bond had evidently not gotten all of the re- 
turn premiums, that they couid not have been put on the books, 
and promised to meet Bond that afternoon and take the matter 
up with him and give his whole time to it. When Bond went 
to Tuttle's office in the afternoon, he was informed that the lat- 
ter had been unexpectedly called to New York City, and would 
be gone for some days. Mr. Bond then returned to Baltimore. 
In the latter part of May, or some time in June, Tuttle sent to 
the receiver a statement showing a balance against himself of 
$3,561.19. This was followed at a later day by another state- 
ment, claiming an additional credit of $3,810 for alleged special 
services and expenses of himself and two special agents and a 
clerk during the two weeks following the Baltimore fire in visit- 
ing subagents in his territory, and otherwise attempting to hold 
the business together until the company could arrange to rein- 
sure its risks. 

The defendant filed a bill of particulars in the shape of an ac- 
count with its eighth plea, which by way of equitable defense 
alleged that upon a proper accounting the balance of accounts 
between the company and Tuttle was in his favor. This bill of 
particulars charged Tuttle with the same monthly balances, with- 
in a few dollars as those charged against him in the account filed 
with the declaration, but it claimed credits in his favor mainly for 
return premiums, unpaid agents’ balances, and the special servi- 
ces already mentioned, amounting, in the aggregate, to more 
than the total debits and showing a balance in his favor. 

The evidence for the plaintiff, of which we have stated the sub- 
stance, was not in our opinion legally sufficient to prove dishon- 
est acts on the part of Tuttle amounting to larceny or embezzle- 
ment. It is clear that under both the agreement and course of 
dealing between him and the company he was entitled to “a 
credit” of three months on his monthly balances. The ascertain- 
ment of the monthly balance under their course of dealing did 
not prove that the amount of the balance has actually come to 
his hands. It merely made him liable under the contract to pay 
that sum at the end of three months thereafter, subject, however, 
to the contingency of its being wiped out in whole or in part by 
the subsequent return by him to policyholders of unearned pre- 
miums. The company by the grant to him of this three months’ 
credit established the relation of debtor and creditorm between it 
and him, and authorized him to apply to his own use during 
that time so much of the balance charged against him as came 
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to his hands, and relied upon his obligation under their contract 
to repay to it a like amount at the end of the period for which the 
credit was given: Milwaukee Theatre Co. vs. Fidelity Co., 92 
Wis., 412; McElroy vs. People, 202 Ill., 473. If, at the end of 
the three months, he was unable to pay or simply failed to pay 
what was due, that fact without proof of some fraudulent disposi- 
tion of the money animo furandi would not have sufficed to con- 
vict him of larceny or embezzlement of it. If the company had 
required him to deposit the money to its credit and draw upon it 
as its agent and for its use, and thus intrusted him with the mere 
custody or possession of it, and he had applied it to his own use, 
the case would have been different. The mere failure to pay a 
debt without compulsion even by one having the financial ability 
to pay it is neither larceny nor embezzlement. Tuttle neither 
concealed nor denied the amount of the “balance” prima facie due 
by him. He admitted them, and freely gave the company’s ac- 
countant access to and temporary possession of his books of 
account for examination, but asserted that his claims against the 
company exceeded his debits. Nor are the claims made by him, 
whether excessive in fact or not, of such nature that their as- 
sertion affords prima facie evidence of fraud on his part. Such 
of the claims as are for return premiums, and they constitute 
the greater part of them, do not suggest fraud, for they were 
contemplated and provided for by the agreement between the 
parties, and the failure of the company after the fire made it 
practically certain that the amount of those claims would be un- 
precedentedly large in the aggregate. The claim made by Tut- 
tle for special services and expenses incurred in an alleged effort 
to hold the business together after the fire are unusual in their 
nature, but the unusual severity of the Baltimore fire and the 
uncertainty for a time as to its effect upon the continued exist- 
ence of the company present a situation under which the asser- 
tion of claims of that character does not raise a prima facie pre- 
sumption of dishonesty amounting to larceny or embezzlement. 
Tuttle was undoubtedly dilatory and perhaps indifferent in send- 
ing in his accounts after the fire, and the failure on his part to 
keep his engagement with Mr. Bond at Syracuse was discredit- 
able to him, but, in view of the fact that he then asserted and 
still asserts the right to credits for returned premiums and ex- 
penses in excess of the balances against him, those circum- 
stances, if they had been found by the jury, would not have been 
legally sufficient to warrant the finding of a verdict for the plain- 
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tiff under the bond sued on in this case. The learned judge be- 
low, in our opinion, committed no error in granting the defend- 
ant’s prayer. 

We will not add to this opinion, already long enough, a dis- 
cussion in detail of the rulings on evidence brought up by the 
other exceptions. It is sufficient to say that we find no reversible 
error in them. The evidence referred to in the first and second 
exceptions, which was excluded because it tended to vary the 
terms of the letter of April 4, 1900, from G. Harlan Williams to 
Tuttle, which the court below treated as the written contract be- 
tween him and the insurance company, should have been ad- 
mitted, as Mr. Williams himself testified that the letter was not 
intended to constitute a contract, and the other evidence cor- 
roborated him in that respect. We do not, however, regard the 
court’s action on these exceptions as presenting reversible error, 
as we have treated that evidence as properly in the case, and 
have considered it in arriving at the conclusions to which we 
have given expression in our opinion. 

The motion made by the appellee to dismiss the appeal be- 
cause the order extending the time for signing the bill of excep- 
tions was not passed until after the expiration of the term cannot 
prevail. It appears from the affidavits of the counsel for the ap- 
pellant and the certificate of the trial judge that the counsel for 
the appellee when the bills of exception were presented to them 
after the expiration of the term examined them and made sundry 
changes in them and were present in court when they were 
signed, and participated with appellant’s counsel in discussing 
them before the judge who allowed further changes to be made 
in them at the request of the appellee’s counsel, and that no pro- 
test or objection was then made on behalf of the appellee to the 
signing of the bills. Under these circumstances, it is too late for 
the appellee to raise for the first time in this court the objection 
that the exemptions were signed too late: Thomas vs. Ford, 63 
Md., 346; Edelhoff vs. Horner-Miller Mfg. Co., 86 Md., 605. 

The judgment appealed from must be affirmed. 

Judgment affirmed with costs. 
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SUPREME COURT OF MICHIGAN. 


MAAS 
v8. 
ANCHOR FIRE INS. CO. or CincrinnatTI, 0.* 


Misrepresentation in the application cannot be relied on as a defense 
where not set up in compliance with the rules of the court. 

The insured represented herself as the absolute owner of the property. 
She held it by parol gift from her son, and had made valuable im- 
provements and taken possession. 


Held, That she was the absolute owner in fee simple within the meaning 
of the policy. 

Where the property was a farm house which insured claimed to occupy 
and use at intervals of a few days each, in connection with another 


residence, and to cultivate the farm, the question of vacancy was for 
the jury. 


Error to Circuit Court, Menominee County. Action by Au- 
gusta Maas against the Anchor Fire Insurance Company of Cin- 
cinnati, Ohio. There was a judgment for plaintiff, and defendant 
brings error. 


MILus & Carn, for Appellant. 
MICHAEL J. DoYLE, for Appellee. 


CARPENTER, J. 

September 7, 1904, defendant issued to plaintiff a policy insur- 
ing against loss by fire a certain dwelling house situated on the 
west shore of Green Bay, about ten miles distant from the city 
of Menominee. The house burnt November 16, 1904, and this 
suit is brought to recover for the loss. Plaintiff obtained a ver- 
dict and judgment in the trial court. Defendant asks us to re- 
verse that judgment upon three grounds. One of those grounds ; 
viz., that the deed of the land upon which the house stood was 
not in plaintiff's name, is based upon a breach of a representa- 
tion contained in the application for said insurance. Defendant 
cannot rely upon a breach of such representation, because there 
was nothing in the notice attached to its plea, as required by 
Circuit Court rule No. 7, subd. “d”, to indicate its intention to 
do so. There remains for our consideration the contentions of 
defendant that a verdict should have been directed in its favor 
upon these two grounds: (1) That she did not own the land 
ax Decision rendered, May 18, 1907. : 
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upon which the building stood; (2) that she did not occupy the 
house at hei «me. These contentions will be considered sepa- 
rately. 

First. The ownership of the land. Plaintiff stated in her ap- 
plication for the insurance that she was the absolute owner of 
the property, and by its terms the policy was “void * * * if 
the subject of insurance be a building on ground not owned by 
the insured in fee simple’. The facts concerning said ownership 
are correctly stated by the learned trial judge as follows: “In 
the year 1897 Charles Maas, the son of the plaintiff, being the 
owner of this entire property, gave [by parol] the same * * * 
to his mother. That she immediately went into possession and 
has made valuable improvements thereon * * * to the 
amount of more than a thousand dollars. That she has con- 
tinued to own and occupy the premises in a general way—I am 
not speaking of the actual occupancy as a dwelling house, but to 
own the property—I may say, from that time down to this. She 
has paid the taxes thereon.” And the trial judge decided that 
plaintiff “having received this * * * gift, * * * having 
gone into possession * * * and made these valuable im- 
provements, that the full equitable title was vested in her, 
7 * and that her son held the legal title as her trustee, and 
therefore that her answer was correct when she said that she 
was the owner”. Defendant urges that this conclusion was 
wrong for two reasons: (a) That the parol gift followed by pos- 
session and improvements did not vest in plaintiff the equitable 
title; (b) that plaintiff’s ownership of the equitable title would 
not comply with the representation and the policy; that these 
required plaintiff to possess the legal title. These objections are 
easily answered. (a) That a parol gift of land followed by pos- 
session and improvements makes the donee the equitable owner 
is settled by our own decisions: Potter vs. Smith, 68 Mich., 212. 
See, also, Twiss vs. George, 33 Mich., 253; Lamb vs. Hinman, 
46 Mich., 112, 8 N. W., 709; Welch vs. Whelpley, 62 Mich., 15; 
Hawkes vs. Slight, 110 Wis., 125; Frame vs. Frame, 32 W. Va., 
463. (b) That plaintiff's ownership of the equitable title was a 
compliance with the representations and the agreement in the 
policy is also settled by our own decisions: Dupreau vs. Hi- 
bernia Ins. Co., 76 Mich., 615; Farmers’ Mutual Fire Ins. Co. 
vs. Fogelman, 35 Mich., 481. We therefore overrule the first 
contention of defendant. 

Second. We now consider the contention of defendant that the 
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house was at the time of the fire and had been for ten days prior 
thereto, contrary to the provisions of the policy, vacant and un- 
occupied. Plaintiff contends that she was actually occupying the 
house at the time of the fire as a dwelling house. This issue 
of occupancy was submitted to the jury, who found for the plain- 
tiff. Defendant insists that there was no testimony to justify 
this verdict. The house was situated on a farm which plaintiff 
and her family themselves cultivated. They had a home in the 
city of Menominee, at which, I think, it may truly be said plain- 
tiff spent more than one-half of her time. The testimony shows, 
however, that she and other members of her family were at the 
farm much oi the time, engaged in carrying on farming opera- 
tions. One witness says they were there “a few days in every 
week. They slept there and ate there [in the house] during that 
time”. The house was furnished with beds, stoves, chairs and 
tables for their accommodation, and plaintiff's husband was in 
the house at the time the fire occurred. Plaintiff testified that 
she and her family regarded the house as their home. We think 
from this evidence that the jury might have inferred, as the 
learned trial judge decided, that plaintiff was residing in two 
houses, remaining “part of the time in one and part of the time 
in the other, and that both might be considered dwelling houses”, 
and that the question of her occupancy was therefore properly 
submitted to the jury. 
The judgment is affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


HARTH BROS. GRAIN CO. 


vs. 


CONTINENTAL INS. CO. (two cases). | 


SAME 
ve. 


GERMANIA FIRE INS. CO. (two cases). 


vs. 


> 
SAME | 


ROCHESTER GERMAN INS. CO. 


SAME 
v8. 


CONNECTICUT FIRE INS. CO.* 


Where the arbitrators simply went to the burned warehouse and counted 
the bags containing insured corn and made their estimate of loss 
without allowing insured to be present with his books or other evi- 
dence, which should have been permitted, and it appeared from the 
evidence that they had failed to take account of a large part of the 
corn that had escaped through the burned floors, the award will be 
set aside as insufficient. 


Appeal from Circuit Court, McCracken County. Actions by 
the Harth Bros. Grain Company against the Continental Insur- 
ance Company and others. From a judgment for defendants, 
plaintiff appeals. 


J. D. Mocguor, for Appellants. 
WHEELER, HuGHES & BERRY, for Appellees. 


Nunv, J. 
Appellants are dealers in grain and buy and sell large quanti- 
ties of it. Much of it they ship direct to the purchaser from the 
place where they purchase it of the producer. Great quantities 
of it they receive by boat and store it in warehouses in the city 
of Paducah, from which they ship it as they find purchasers. 


* Decision rendered, May 7, 1907. 
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They own two such warehouses, No. 1 and No. 2. There was 
stored in warehouse No. 2, at the time of the fire, grain in sacks 
and in bulk, a quantity of baled hay, and a large number of 
empty grain bags. All the appellees had issued policies and as- 
sumed risks on this property. Some on both corn and bags, and 
others upon the corn and bags separately. There were policies 
covering the hay, but they were settled between the parties, and 
will not be referred to again. On the night of June 2, 1905, about 
12 o'clock, fire was discovered in warehouse No. 2, and in that 
portion of the building containing hay, which raged until 6 o’- 
clock a. m., when it was subdued. The roof of the building was 
almost totally destroyed. The sides and one end were mostly 
destroyed by the fire and the persons who were fighting it. The 
hay was a total loss, and appellants claim that they had in the 
building, at the time of the fire, 14,000 bushels of corn, worth 
$7,000, which was destroyed by reason of the fire, and 28,000 
bags that were destroyed and injured to the extent of $2,000. 
The representatives of appellee and appellants failed to agree 
upon the value of the property destroyed. The matter was sub- 
mitted to arbitrators, as provided in the policy. The arbitrators 
and umpire fixed the “sound value” of the corn that was then in 
warehouse No. 2, at $4,026, and the loss and damages to it at 
$3,426, and fixed the “sound value” of the empty bags then in 
the warehouse at $550.13 and loss and damages to them at 
$500.13. Appellants brought these several actions in ordinary, 
ignoring the arbitration. Appellees answered, setting up the 
award as a bar to appellants’ right to litigate as to the value of 
the property destroyed, and that the contract as written in the 
policy provides that the award of the arbitrators in writing shall 
determine the amount of such loss. Appellants by reply alleged, 
in substance, that this award was obtained by the fraud of ap- 
pellees and their arbitrator, setting forth the particulars. This 
was controverted by appellees, and on motion of appellants the 
cases were transferred to equity and consolidated, the proof was 
heard, and the court sustained the award. 

The proof shows, in substance, that the arbitrators and their 
umpire were sworn as such on the 13th of June, 1905, and pro- 
ceeded to warehouse No. 2 and undertook the performance of 
their duty by counting the sacks containing corn, estimating 2% 
bushels to each sack and estimating the corn in bulk, counting 
and estimating the damage to the bags, and completed their 
work in from three to five hours. It is conceded that appellees’ 
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arbitrator informed Harth, the general manager, and Mitchell, the 
foreman of appellants, through their umpire, that their presence 
was not desired or needed while this estimation of the property 
was being made. When the arbitrators completed this estima- 
tion of the value of the property in the warehouse and the dam- 
age to it, they went to the office of appellants at warehouse No. 
1, and called for the books, which they examined a few minutes 
for the purpose of ascertaining the price at which corn was sell- 
ing at the time of the fire, which was ascertained to be 55 cents 
per bushel. They then repaired to a room in the Palmer House 
(a hotel) and made their calculations and reports as stated. Ap- 
pellants were not given an opportunity to be present with their 
books, or other evidence, to show the extent of their loss at any 
time from the beginning of the arbitration proceedings until the 
completion of the award in writing. This was improper. Ap- 
pellants should have been given this opportunity. It is true that 
the arbitrators were shown to be experienced men in this line 
of business ; and, if appellants should have been permitted to be 
present with their evidence, it might not have changed the result. 
From the evidence we are not prepared to say that appellees, or 
any one of the arbitrators, were guilty of fraud or an intentional 
wrong in arriving at the result of this arbitration; but we are 
convinced that mistakes, or errors, were committed to the preju- 
dice of appellants. The arbitrators testified that they did not 
consider or estimate the value of anything, either corn or bags, 
except that which was contained in the warehouse on the day of 
the appraisement. They did not consider the value of the corn 
or bags which might have been totally destroyed; they so con- 
struing the written agreement under which they were acting as 
to include only the corn and bags that were in the warehouse on 
the day of arbitration. 

Appellants’ proof tends to show that there were 14,000 bush- 
els of corn and 28,000 empty bags in this warehouse immediately 
preceding the fire. It was also shown that after the fire there 
were several holes in the floor, which had been made by the fire 
and persons fighting it, through which corn fell, and that a great 
deal of corn fell on the outside of the building on the sides and 
one end which had been burned and knocked off by the fire de- 
partment in their effort to subdue the fire. Many whole sacks 
fell out. Some of the witnesses said that the loose corn around 
the building would average a foot in depth. As stated, it was six 
hours after the fire began until it was subdued; and the proof 
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shows that the fire department had to be called back twice during 
the day of the 3d of June to extinguish the fire. It is hardly pos- 
sible that with such a fire as this that no corn or bags were to- 
tally consumed. But we are convinced that there was not as 
much corn or as many bags in the building as claimed by ap- 
pellants. Their books were kept in such a manner that it was 
impossible to tell accurately the amount of each in the ware- 
house, at most it could be estimated; and we are also convinced 
that the arbitrators did not ascertain the “sound value” of all the 
corn and bags that were in the building at the time the fire com- 
menced to burn. It is true that two arbitrators testified that 
they did not see any corn around or under the buildings, and did 
not think any of it was totally destroyed by the fire; but this 
was eleven days after the fire when they were present at the 
building. However, this is not sufficient to outweigh the testi- 
mony of appellants on this point. The person who acted as um- 
pire in this arbitration afterward bought the salvage, he being 
the best and highest bidder, and he testifies that he received 
from that warehouse over 13,000 empty bags, which had been 
injured and damaged by the fire. The proof shows, without con- 
tradiction, that such bags when new are worth Io cents each; 
but these had been used and were worth at that time 8 cents 
each. The award shows that they gave the “sound value” of the 
bags in the building at $550.13. Fixing the price at 8 cents per 
bag makes a count of only 6,876 bags. This makes it certain 
that they did not find and count all the bags in the building at 
the time. They did not fix the value of more than one-half of 
them according to the proof. 

As the case was tried in equity by agreement of parties, we will 
determine the rights of the parties, and will not remand it for a 
trial by a jury. In our opinion from the evidence the arbitrators 
in their hurry failed to allow enough as damage to bags by at 
least $500, and to corn by at least $330. 

The judgment of the lower court is reversed and 1emanded, 
with directions to the lower court to give judgment in behalf of 
appellants for the two additional sums, and proportion the sums 
to be paid by appellees in accordance with the policies. 





1907. ] Arkansas Mut. Fire Ins. Co. vs. Wolverton. 


SUPREME COURT OF ARKANSAS. 


ARKANSAS MUT. FIRE INS. CO. 
v8. 
WOOLVERTON.* 


Where the policy required the last preceding inventory to be kept in an 
iron safe and produced after the fire the production of such inventory 
kept on sheets of paper, with only a few sheets missing, and its ac- 
ceptance by the adjuster without objection, is a sufficient compliance. 


Where such inventory is lost after its delivery its contents may be proved 
by parol evidence, and where a summary of its contents had been 
entered on a ledger, the ledger may be referred to to refresh the 
memory of the witness. 


Where the policy required a set of books to be kept clearly presenting a 
complete record of the business, showing purchases and sales both for 
cash and credit, and cash sales were entered at the end of each day, 
not showing, however, separately the items sold for cash, it was a 
sufficient compliance where this was the usual local method of keep- 
ing books. 

Where the insured stated in the application that no threat of incendiarism 
had been made, nor did he have reason to fear incendiarism, the fact 
that he had several years previously suspected incendiarism by parties 
since dead did not establish any forfeiture of the policy. 

A statute requiring the payment of additional damages and attorney’s 
fees in case of the unsuccessful resistance of a loss claim is not retro- 
active so as to apply to a policy issued before its passage. 


Appeal from Circuit Court, Conway County. Action by C. D. 
Woolverton against the Arkansas Mutual Fire Insurance Com- 
pany on a fire policy. From a judgment in favor of plaintiff, 
defendant appeals. 


C. S. CoLuins, for Appellant. 
J. W. & M. House, E. B. Kinswortuy, ASHLEY COCKRILL, 
W. P. Strait, and Cuas. C. Rerp, for Appellee. 


McCuLLocg, J. 

This is an action on a fire insurance policy dated October 31, 
1904, in the sum of $1,500, issued to the plaintiff on his stock of 
merchandise, store furniture and fixtures, alleged to be of the 
value of $5,710.50, and which was destroyed by fire. The de- 
fendant pleaded as a defense an alleged violation by plaintiff of 
the iron-safe clause of the policy, whereby he agreed to keep his 
books and inventory, as well as the last inventory taken pre- 
ceding the issuance of the policy, in a fireproof safe, and produce 
" Decision rendered, April29,1907... 22 2 
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the same after the fire and deliver them to the company for ex- 
amination. The alleged breach of the conditions of the policy 
consisted of a failure to preserve the last preceding inventory, 
taken on February 1, 1904. An inventory was duly taken in 
June, 1905, which was but a short time before the fire, and it 
was produced at the trial of the cause; but the inventory taken 
February I, 1904, was not produced, and the plaintiff was per- 
mitted to testify, over defendant’s objection, concerning the 
amount of stock shown by said inventory, and to read a sum- 
mary of the inventory which had been entered on his ledger. He 
testified that the itemized inventory was taken down by himself 
and clerks on slips or sheets of paper in a tablet, and a general 
summary thereof was copied on the ledger; that these slips or 
sheets of paper were kept in the safe until after the fire, when 
they were taken out and delivered to the adjuster of the com- 
pany, except two or three sheets, which had been misplaced when 
the adjuster got there; that the adjuster examined the inven- 
tory and made no objection to the loss of the two or three sheets, 
but, on the contrary, said that if the company was liable at all it 
was liable for the full amount of the policy; that afterward the 
inventory was lost. 

It is contended that the whole of the inventory must have been 
preserved in order to comply with the policy, that it must be 
produced at the trial, and that oral testimony of its contents, or 
of the summary thereof on the ledger, was not admissible. The 
evidence establishes, we think, compliance with the terms of the 
policy with respect to the taking and preservation of the inven- 
tory. It was properly itemized, and was preserved until after the 
fire, and exhibited to the adjuster, except two or three sheets, 
which, it appears, did not materially affect the amount of the in- 
ventory. Our statute provides that substantial compliance upon 
the part of the assured with the terms, conditions and warranties 
of fire insurance policies on personal property shall be deemed 
to be sufficient: Act March 29, 1899; Kirby’s Dig., § 4375a. 
The taking of the inventory and preservation of all of it except 
an immaterial part was certainly a substantial compliance with 
the requirements of the policy in that respect. The summary 
entered upon the ledger was not of itself a sufficient compliance 
with the terms of the policy, and counsel for appellee do not 
claim it to be such; but in the absence of the inventory itself, 
and where it has been shown to have been lost after the fire and 
exhibition to the company’s adjuster, the summary could be used 
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by a witness to refresh his memory in testifying concerning the 
amount of stock shown by the inventory: Phcenix Ins. Co. vs. 
Public Parks Amusement Co., 63 Ark., 187; Greenwich Ins. 
Co. vs. State, 74 Ark., 72. The policy does not require the pres- 
ervation of the inventory until the trial. It only requires pres- 
ervation until after the fire, so that the inventory can be ex- 
hibited to and examined by the company’s representative. 

There is no evidence of fraud, negligence or willfulness on 
the part of the plaintiff in misplacing or suppressing the inven- 
tory. Proof of such conduct on his part might call into opera- 
tion other principles which would prevent the assured from show- 
ing compliance with the terms of the policy by exhibition of the 
original inventory at the trial, but we have no such question be- 
fore us. The proof is ample—in fact, undisputed—that the 
plaintiff acted in perfect good faith and fully complied with the 
policy. There is not the slightest evidence of any misconduct on 
his part in suppressing the inventory or any other evidence of 
the amount of his loss. The policy provides that “the assured 
shall keep a set of books, which shall clearly and plainly present 
a complete record of business transacted in reference to the prop- 
erty herein mentioned, including all purchases, sales and ship- 
ments, both for cash and credit, from the date of the inventory 
provided for in the preceding section, and during the life of the 
policy, or this policy shall be null and void”. Plaintiff testified 
that his cash sales were entered daily in bulk at the end of each 
day’s business, and that the entry did not show each item of 
merchandise sold for cash. His testimony and that of other wit- 
nesses established the fact that this was the customary method of 
bookkeeping in vogue among the merchants in that locality. 
This was sufficient to show substantial compliance with the 
clause of the policy quoted above: Sun Ins. Co. vs. Jones, 54 
Ark., 376; Western Assur. Co. vs. Altheimer, 58 Ark., 565; 
People’s Fire Ins. Co. vs. Dully-Gorham Co. (Ark.), 95 S. W., 
152. 

The proof does not establish any forfeiture of the policy with 
reference to the statement of the plaintiff in his application for 
insurance concerning threat or fear of incendiarism. The ques- 
tion was asked in the application in the following form: “Has 
any threat of incendiarism been made, or have you any reason to 
fear incendiarism ?”’—to which the plaintiff answered in the nega- 
tive. He admitted, while on the witness stand, that he had, 


several years previous to this time, suspected incendiarism in 
Vou. XXXVI.—39. 
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the destruction of other of his property, but said that the sus- 
pected parties were dead when this application for insurance was 
made. This did not establish a breach of the conditions of the 
policy. According to the testimony, all fear of incendiarism had 
passed away with the death of certain suspected parties. We 
find nothing in the record upon which a defense against liability 
of the defendant for the amount of the policy can be sustained. 
The verdict and judgment were therefore correct to that extent. 

The jury, under instructions of the court, assessed against the 
defendant, in addition to the amount of the policy, 12 per cent 
of the amount of the policy as damage and the sum of $250 as 
attorney’s fees. This was done pursuant to section 1 of the act 
of March 29, 1905 (Acts 1905, p. 508), which reads as follows :— 


Section 1. In all cases where loss occurs, and the fire, life, 
health or accident insurance company liable therefor shall fail 
to pay the same within the time specified in the policy, after 
demand made therefor, such company shall be liable to pay 
the holder of such policy, in addition to the amount of such 
loss, 12 per cent damages upon the amount of such loss, to- 
gether with all reasonable attorney’s fees for the prosecution 
and collection of said loss; said attorney’s fees to be taxed by 
the court where the same is heard on original action, by ap- 
peal or otherwise, and to be taxed up as a part of the costs 
therein and collected as other costs are, or may be by law col- 


lected. 


It will be noted that the statute just quoted was enacted after 
the issuance of the policy involved in this case, and the question 
is therefore presented whether the statute operated retrospect- 
ively, so as to warrant the assessment of damages and attorney’s 
fees on a policy written before its passage. We are clearly of the 
opinion that the statute can be given ‘no such effect. The stat- 
ute, if it be valid, materially affects the contract of insurance, 
and it cannot be construed to affect or impair a contract already 
in existence when the statute was enacted. The Supreme Court 
of the United States has sustained the validity of a similar stat- 
ute in Texas on the ground that it imposes a condition upon 
which insurance corporations could do business in the state: 
Fidelity Mut. Life Ass’n vs. Mettler, 185 U. S., 325. If the 
validity of our statute be sustainable upon that ground, it can- 
not apply to contracts of insurance in existence when it was en- 
acted; for it was intended to impose only a condition upon 
which future business could be done. Policies already written 
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were not subject to those conditions. The court erred in allow- 
ing the recovery of damages and attorney’s fees. 

These amounts will be stricken from the judgment, and, after 
being modified to that extent, the judgment will be affirmed. It 
is so ordered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


DAVIS 
v8. 


SUPREME COUNCIL ROYAL ARCANUM.* 


That an insured member of a benevolent order should take his own life 
while of sound mind is not contemplated by the contract, and there 
can be no recovery by the beneficiary, even though the certificate is 
silent as to suicide. The beneficiary takes the certificate subject to a 
right to change it, and has no vested interest or greater rights than 
the executor of insured. 

Evidence of one who examined the books of insured that they showed a 
series of embezzlements was not admissible where the books were 
not produced. 


Exceptions from Superior Court, Suffolk County. Action by 
one Davis against the Supreme Council Royal Arcanum. Judg- 
ment for plaintiff, and defendant brings exceptions. 


FRED H. WILLIAMS and FRANK M. CopELAND, for Plaintiff. 
Joun H. BurieR and Victor J. Lorine, for Defendant. 


KNOWLTON, C. J. 
This is an action of contract, brought by the beneficiary desig- 
nated in a certificate of membership issued by the defendant to 
the plaintiff's husband. The defendant is a fraternal beneficiary 
order organized under the laws of this commonwealth. The 
certificate contains no provision in regard to death by suicide. 
The insured committed suicide by shooting himself while he was 
of sound mind. The principal question before us is whether, un- 
der these facts the plaintiff is entitled to recover. 
It is settled upon sound principles, and by a great weight of 
authority, that, even if an ordinary policy of life insurance con- 
% Decision rendered, May 15, 1907. 
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tains no provision in regard to death by suicide, there is no lia- 
bility under it to the legal representatives of the insured, if his 
death is intentionally caused by himself when of sound mind: 
Hatch vs. Mutual Life Ins. Co., 120 Mass., 550; Ritter vs. Mu- 
tual Life Ins. Co., 169 U. S., 139; Burt vs. Union Central Life 
Ins. Co., 187 U. $., 362; Shipman vs. Protected Home Circle, 
174 N. Y., 398; Supreme Commandery vs. Ainsworth, 71 Ala., 
436; Hopkins vs. Northwestern Life Ass’n Co. (C. C.), 94 Fed., 
729-731; Amicable Society vs. Bolland, 4 Bligh (N. S.), 194-211. 

The reason for the rule is found in the terms of the contract, 
and the implication drawn from the nature of the transaction be- 
tween the parties. As was said in Ritter vs. Mutual Life Ins. 
Co., ubi supra: “It is not contemplated by a policy taken out 
by the person whose life is insured, and stipulating for the pay- 
ment of a named sum to himself, his executors, administrators 
or assigns, that the company should be liable if his death was in- 
tentionally caused by himself when in sound mind. When the 
policy is silent as to suicide, it is to be taken that the subject of 
the insurance, that is the life of the insured, shall not be inten- 
tionally and directly, with whatever motive, destroyed by him 
when in sound mind. To hold otherwise is to say that the occur- 
rence of the event, upon the happening of which the company 
undertook to pay, was intended to be left to his option. That 
view is against the very essentials of the contract.” It is an im- 
plied condition of the policy that the insured shall not take his 
own life: Weber vs. Supreme Tent of K. of M., 172 N. Y., 490- 
493. In the words of the court in Shipman vs. Protected Home 
Circle (174 N. Y., 398-405): “It is a fundamental, though un- 
expressed, part of the original contract that the insured should 
not intentionally cause his own death.” This is equivalent to 
saying that as a matter of construction of the contract, there is, 
in the promise to pay on the death of the insured, an implied 
exception of death by his own intentional act while he is of sound 
mind. It is said in the cases that it would be against public policy 
to make or enforce a contract to pay one’s estate a sum of money 
on his death by suicide. See Ritter vs. Mutual Life Ins. Co., 169 
U. S., 139-154. This is a statement, in another form, of the rea- 
son for holding that, in a policy that is silent as to suicide, death 
by suicide is impliedly excepted from the conditions which create 
a liability. 

The plaintiff contends that, if this is so as to an attempted col- 
lection by the executor or administrator of the insured; it is not 
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so when the policy is payable to a beneficiary. On this point the 
decisions are conflicting. In the present case, under the terms 
of the contract, the beneficiary may be changed at any time by 
the insured. It is often said that, under such a certificate, the 
beneficiary has no vested interest in the money to be paid, but 
only an expectancy: Marsh vs. American Legion of Honor, 
149 Mass., 512; Anthony vs. Massachusetts Benefit Ass’n, 158 
Mass., 322-324; Order of Golden Cross vs. Merrick, 165 Mass., 

21-425; Shipman vs. Protected Home Circle, 174 N. Y., 398. 
The precise question before us is discussed at length in the case 
last cited, in which it is held that, in an association of this kind, 
“the beneficiary takes the certificate subject to change without 
his consent, in accordance with the constitution and by-laws of 
the association, and has no vested interest in either the certificate 
or the money to be paid under it”. It is accordingly held that 
the beneficiary, under such a certificate, has no greater rights 
than the executor or administrator of the insured would have if 
there were no beneficiary. See Hartman vs. Keystone Ins. Co., 
21 Pa., 466. The cases which rest on a contrary doctrine do not 
seem to us to be founded on sound principles. They depend on 
considerations which are not applicable to a contract of this 
kind: Parker vs. Des Moines Life Ass’n, 108 Iowa, 117; Pat- 
terson vs. Natural Premium Life Ins. Co., too Wis., 118; Raw- 
son vs. Milwaukee Mut. Life Ins. Co., 115 Wis., 641. The writers 
of the opinions in these cases seem to ignore the fact that, by the 
true construction of the contract, as between the association and 
the insured, there is an implied exception of death by suicide 
from the statement that death creates a liability, and that as the 
contract as to the person to be paid is all the while in the control 
of the insured up to the time of his death, it should not be treated 
as larger and more beneficial in the hands of the beneficiary than 
it is in the hands of the insured. Of course an insurance com- 
pany may make a contract with an assignee of an ordinary policy 
of life insurance, or with a creditor or other person to whom a 
policy is payable as owner, such as will make the company liable 
to him for a death by suicide. But this is not such a case. It is 
questionable whether some of the cases have not gone too far in 
holding ordinary life insurance companies liable to beneficiaries 
for death by suicide when the policy was silent on that subject. 
It is true, as is said in some of these cases, that the insured can- 
not deprive a beneficiary of his rights by his subsequent mis- 
conduct. But it is equally true that if the original contract im- 
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pliedly excepts from its provisions cases of death by suicide, and 
if that is its true construction when considered in reference to 
the beneficiary as well as in reference to the insured, there is no 
more liability to the beneficiary for such a death than there would 
be to the executor or administrator of the insured. The judge 
rightly refused the plaintiff’s different requests for rulings that 
she might recover under her special rights as a beneficiary. 

Under the finding of the judge that “at the time the insured 
shot himself he was of sound mind”, none of the other excep- 
tions to the rulings and refusals to rule on the requests for in- 
structions are now material. If the findings of fact are the same 
at the next trial, probably the questions raised by these requests 
will not arise again, and if they do arise, they will not be ma- 
terial. 

The defendant contended at the trial, and the judge ruled, that 
“if the death of the insured was the result of volitions by one 
who had the conscious purpose to end his life, and who had in- 
telligence to adapt means to ends, it was his own act, and avoids 
the certificate sued upon, even though he was so far insane as 
not to be morally responsible for his conduct”. This is an ap- 
plication of the law of Massachusetts, referred to in Daniels vs. 
New York, New Haven & Hartford Railroad Co. (183 Mass., 
393-397) to a policy that is silent as to death by suicide, and a 
ruling that, in such a policy, there is an implication that the 
death referred to does not include an intentional death intvi- 
ligently caused by one’s own act, even if he is so far insane as 
not to be morally responsible for his conduct. While there is 
much force in this contention of the defendant, the question pre- 
sented is not free from difficulty, and we do not think it neces- 
sary to decide it. 

There was one error at the trial that compels us to sustain the 
exceptions. As bearing upon the question whether the insured 
was insane when he shot himself, or was acting intelligently, 
with a motive to escape punishment for crime, and perhaps to 
obtain from his policies a large amount of money for his family, 
the defendant introduced evidence tending to show that, for ten 
or twelve years, he had been engaged in a series of embezzle- 
ments of sums of money intrusted to him to lend for the owners, 
for which he was accustomed to return fictitious and forged notes 
and mortgages. Seemingly his books of account furnished much 
evidence of this. Subject to the plaintiff's exception, two wit- 
nesses were permitted to testify to what these books showed, 





1907.] Davis vs. Supreme Council Royal Arcanum. 615 


without producing the books themselves, or having any knowl- 
edge of the matters, except that which they obtained from their 
examination of the books and from their investigations. As- 
suming that the books were competent evidence as to a part of 
the conduct of the insured, to be considered in connection with 
his later conduct, as bearing upon the question whether he was 
insane, the contents of the books could not be proved by parol 
evidence, against the plaintiff’s objection. The books themselves 
should have been produced: Roden vs. Brown, 103 Ala., 324; 
Schotte vs. Puscheck, 79 Ill. App., 31; Dohmen vs. Niagara 
Falls Co., 96 Wis., 38. It has been held that where books are 
put in evidence and it would take a long time to read to the jury 
the various entries which show the facts relied upon, a witness 
who has examined the books may be permitted, in the first in- 
stance, to state what they contain, not as his own testimony, 
independently of the books, but as a convenient way of present- 
ing their contents to the jury. This goes for nothing except as 
he is able, if required, to verify his statements from the books 
themselves. 
Exceptions sustained. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FourTH CIRCUIT. 


PALATINE INS. CO., LTp.,;OF MANCHESTER, ENG., 

v8. 
O’BRIEN.* 

The policy covered the loss on two buildings and the rentals on them, and 
on a third building, from the date of the fire. The award was made 
two months after date of fire. The authorities refused to allow the 
buildings to be replaced. The award was for a specific sum for loss 
on the buildings, and for three months’ rental for the three, specify- 


ing no time from which it should be computed nor any amount. No 
sum for rentals had been agreed on in the policies. 


Held, That the two items in the award are not severable, and the award 
was fatally defective for uncertainty as to the amount. 


Appeal irom the Circuit Court of the United States for the 
District of Maryland. 


JoHN J. DoNALDSoN (Daniel H. Hayne on the brief), for Ap- 
pellant. 


HYLAND P. STEWART, for Appellee. 


McDowELL, D. J. 
The appellee, complainant below, owned three buildings in 
Baltimore, known as 4, 6 and 8 East German Street. She in- 
sured with the appellant the two buildings, 4 and 6 East German 
Street, in the sum of $6,000 against loss or injury by fire. She 
was also insured by the same company against loss of rents by 
fire on the said two buildings in the sum of $1,800, and had a 
similar policy against loss of rents of the building known as No. 
8 East German Street in the sum of $1,040. In both the rent 
policies it is stipulated :— 
Loss to be computed from the date of the fire and to cease 
upon the premises again becoming tenantable. 
The three buildings were totally destroyed in the great Balti- 
more fire of February, 1904. 
On March 25, 1904, the parties entered into an agreement 
which so far as is now material reads as follows :— 
it is hereby agreed by estate of Thomas J. O’Brien, of the 
first part, and the Palatine Insurance Company of Manchester, 
% Decision rendered, April 9, 1907. 
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of the second part, that J. J. Walsh and Henry Z. Niblett (to- 
gether with a third person to be chosen by them in advance, 
to decide only upon matters of difference between them), shall 
estimate and appraise at the actual cash value the loss and 
damage caused by fire on the 7th day of February, 1904, to 
the property belonging to building and rents as specified be- 
low, or in the accompanying schedule, which estimate and 
appraisement by them, or any two of them in writing as to 
the amount of such loss and damage, shall be binding on both 
parties hereto, it being understood that this appointment and 
submission is without reference to any other questions or mat- 
ters of difference between the terms and conditions of the 
insurance and is of binding effect only so far as regards the 
actual cash value of and the loss and damage to said prop- 
erty. 


And then follows the substance of the three policies. 


An umpire appears to have been agreed upon, but he was not 
called upon to act. ° 


On March 30, 1904, the appraisers made the following award: 


We, the undersigned, have carefully estimated and appraised 
the actual cash value of and damage to the property of ‘ 
In conformity with the foregoing appointment and declaration, 


we hereby report that we have determined the actual cash 
value of any loss and damage thereon to be as follows :— 


Time required to erect buildings complete as follows :— 


Cash Value. Loss and 
Damage. 
No. 8 E. German Street 3 months 
“ 4 &6E. German Street ...3 months 
Loss on Bldg. 4 & 6 E. German 


Street $3,835.56 $3,835.56 


Total $3,835.56 $3,835.56 
Witness our hands at Baltimore this 30th day of March, 
1904. 
[Signed] J. J. Walsh, 
Henry Z. Niblett, 
Appraisers. 


After learning of the nature of the award, and feeling ag- 
grieved thereby, the appellee declined to abide by it, and insti- 
tuted an action at law in the state court for a recovery on the 
insurance policies. As a defense to this action, the insurance 
company pleaded the submission and award, and paid into court 
as the damages to the two buildings the sum of $3,835.56, with 
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interest and costs. As a compliance with the award under the 
two rent policies, the defendant also paid five months’ rent, with 
interest and costs, alleging the rent on the two buildings insured 
by appellant to have been $230 per month, and the rent on the 
remaining building to have been $85 per month. Thereupon ap- 
pellee filed her bill in equity in the state court, praying that the 
award be set aside, and that the insurance company be restrained 
from using the award as a defense to the action at law. ‘The 
equity suit was removed to the Federal court, and after an 
amended bill had been filed the appellee answered. Replication 
was filed, evidence was taken, and the trial court set aside the 
award and enjoined the insurance company from setting it up in 
defense. There are many other facts in the record which, in 
view of the conclusion reached by us, need not be here stated. 
It appears that one of the results of the fire was that the city 
authorities of Baltimore refused to grant permits for rebuilding 
for a considerable time after the fire. 

We shall first consider that part of the award which relates to 
loss of rents. In this respect the award fixes no sum of money, 
but merely finds a loss of rents for a period of three months. It 
is argued that this award is sufficiently certain as it is a mere 
matter of calculation to ascertain the sum intended to be 
awarded. Inasmuch as the parties had not agreed what the rent 
was, and as it may not have been a money rent, it seems clear 
that an award in this form leaves open to dispute a possible 
ground of contention. How the insurance company learned the 
rentals to be $230 and $85 per month does not appear. So far 
as we can learn these figures may not be correct. However, we 
need not base our conclusion on this point alone. In another re- 
spect the award as to the rents is wholly uncertain. The policies 
speciiy that the loss of rents insured against is from the date of 
the fire, and the policies are incorporated in the submission, 
Whether the appraisers intended to allow a sum equal to the 
rent for a period of three months from the date of the fire, or 
from the date of the award, is left entirely uncertain. In making 
its payment into court, the award having been made nearly two 
months after the fire, the insurance company construed the 
award as meaning three months after the award. In view of the 
continued refusal of the city authorities to allow rebuilding, and 
the fact that nearly two months of loss of rents had occurred 
when the award was made, such construction was necessary to 
relieve the award of gross unfairness to the appellee. But we 
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are entirely unable to say that this is what the arbitrators in- 
tended. 

It is contended that this feature of the award is separable from 
the part of the award fixing the loss under the policy insuring 
the two buildings which were insured by the appellant and that 
the invalidity of the part of the award relating to loss of rents 
does not affect the remainder. We cannot accede to the correct- 
ness of this contention. In Russell on Arbitration (p. 316) it is 
said :-— 

“Though before the time of King James the First, according 
to Holt, C. J., an award void in part was considered void alto- 
gether (a) it is now quite clear that an award bad in part may 
often be good for the rest. If, notwithstanding some portion of 
the award is clearly void, the remaining part contained a final 
and certain determination of every question submitted, the valid 
portion may frequently be maintained as the award, though the 
void part be rejected.” 

See, also, Morse on Arbitration, pp. 454, 455; 3 Cyc., 713, and 
authorities cited; 2 Am. & Eng. Ency. (2d Ed.), 741, 742, and 
authorities cited. 

The matter submitted here was the total damage to the ap- 
pellee by the fire. The purpose of the parties in submitting this 
matter to the appraisers was to avoid controversy and litigation. 
To sustain in part an award which is void for uncertainty as to a 
very considerable part of the matter submitted is in effect to 
make and enforce a contract which the parties did not make, and 
one which they doubtless would not have been willing to make. 
The award does not respond to the submission. It leaves unde- 
termined, and hence open to controversy and litigation, an im- 
portant part of the matter submitted. It is not, on its face, a 
final settlement of the matter submitted, it is not the award the 
parties authorized, and it does not accomplish the purpose in- 
tended. 

Again, we are wholly unable to say that the appraisers would 
have agreed on the sui awarded as loss on the buildings, had 
the appraisers known that their award as to the loss of rents was 
invalid. While the appraisers did in their award separate the two 
items, it does not follow that either item of allowance was ar- 
rived at independently. For instance, assuming for the present 
that both appraisers intended the loss of rents to be three months 
after the award, or five months all told, it may be that Walsh re- 
garded the sum fixed upon as loss on the buildings as too small, 
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but agreed to it, because he thought five months’ rent loss more 
than appellee was entitled to claim. In McCormick vs. Gray (13 
How., U. S., 27, 39) it is said :-— 

“There are cases in which, after rejecting part of an award, 
the residue is sufficiently final, certain and in conformity with 
the submission to stand; but it is indispensable that the part 
thus allowed to stand should appear to be in no way affected by 
the departure from the submission.” 

From every standpoint we are satisfied that the award here 
cannot be sustained in part and set aside in part. 

It follows that the decree of the trial court must be affirmed. 


WADDILL, D. J. (concurring). 

I concur in the affirmance of the decision of the lower court 
for the reasons given above, and, moreover, because I think it 
sufficiently appears in the record that the award sought to be 
set aside was but the action and judgment of a single, instead of 
both arbitrators. The purpose of the arbitration was to ascer- 
tain the loss under certain policies of insurance arising by reason 
of the destruction of the insured premises by fire. The buildings 
were totally destroyed. Only one of the arbitrators was familiar 
with and saw the buildings, and knew of their value before the 
fire. Nevertheless, they undertook without proof of any sort be- 
fore them, or any opportunity afforded the assured to furnish 
proof, to ascertain the loss sustained by her. Such an award 
was but the finding of a single arbitrator, instead of two, as re- 
quired under the agreement of submission, which provided for 
the action of both, and, in case of disagreement, an umpire was 
to be called in to decide the question in dispute. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


S1xTH CIRCUIT. 





NEW AMSTERDAM CASUALTY CO. 
vs. 


CUMBERLAND TELEPHONE & TELEGRAPH CO.* 


An employers’ liability policy insured against loss from liability for dam- 
ages on account of accidental injuries resulting from negligence of 
the insured and against the expense of defending such suit. The 
liability of the insurer arising from the injury or death of a person 
was limited to $5,000, and stipulated that the company should defend 
or settle any suit without interference by the insured. 


Held, That the limitation of the liability did not include the costs of suit, 
and the insured was entitled to be reimbursed for such costs in addi- 
tion to any damages recovered up to $5,000 


In Error to the Circuit Court of the United States for the 
Middle District of Tennessee. 


CLARENCE T. Boyp, for Plaintiff in Error. 
Wo. L. CRANBERY, for Defendant in Error. 


SEVERENS, C. J. 
This is an action brought by the defendant in error, herein- 
after called the “Telephone Company” against the plaintiff in 
error, hereinafter called the “Casualty Company”, upon a policy 
of insurance— 


Against loss from common-law or statutory liability for dam- 
ages on account of bodily injuries fatal or nonfatal, acci- 
dentally suffered by any person or persons not employed by 
the assured at or about any of the work of the assured de- 
scribed in the schedule indorsed hereon, caused by the negli- 
gence of the assured, and resulting from the work described 
in said schedule, and against the expense of defending’ any suit 
for such damages. 


While the policy was in force, and on or about February 8, 
1901, Thomas Ware, an employee of the telephone company was 
killed at the city of Owensboro, Ky., by coming in contact with 
a telephone wire resting upon the wire of the electric light com- 
pany in said city, heavily charged with electricity, and the pro- 
visions of the policy became operative, as follows :— 


"a Decision rendered, March ‘ 21, 1907. 
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(1) The assured, upon the occurrence of an accident, shall 
give immediate notice thereof in writing, with full particulars 
to the home office of the company at New York City, or its 
duly authorized agent. He shall give like notice, with full par- 
ticulars, of any claim which may be ‘made on account of such 
accident. 


(2) If thereafter any suit is brought against the assured to 
enforce a claim for damages on account of an accident covered 
by this policy, immediate notice thereof shall be given to the 
conipany, and the company shall defend such suit in the name 
and on behalf of the assured, or settle the same. 


(3) The assured shall not settle any claim, except at his own 
cost, nor incur any expense, nor interfere with any negotiation 
for settlement or in any legal proceeding without the consent 
of the company previously given in writing, but he may pro- 
vide at the time of the accident such immediate surgical relief 
as is imperative. The assured, when requested by the com- 
pany, shall aid in securing information and evidence and in 
effecting settlements, and in case the company calls for the at- 
tendance of any employee or employees as witnesses at in- 
quests and in suits, the assured will secure his or their attend- 
ance, making no charge for his or their loss of time. 

Notice of the accident was given by the telephone company to 
the casualty company. Suit was brought by the administrator 
of Ware against the telephone company for damages arising 
from his death under a statute of Kentucky, and notice of that 
was also given to the casualty company, and that company there- 
upon employed counsel to defend said suit in the name and on 
behalf of the telephone company, and upon the trial judgment 
was rendered against the latter company for $12,500 and costs. 
An appeal from said judgment was prosecuted to the Court of 
Appeals of the state of Kentucky, and final judgment was ren- 
dered against the telephone company by said Court of Appeals 
of Kentucky for the sum of $12,500 with interest at 6 per cent 
per annum and Io per cent damages additional. The total judg- 
ment of the Court of Appeals of Kentucky, including interest, 
damages and costs, amounted to $15,447.26, which was paid by 
the telephone company on November 25, 1903. 

Of the expenses of the suit on the trial and the appeal the 
casualty company paid $989.45. The telephone company paid 
the costs of the plaintiff in that suit and other costs and expenses 
to an amount in all, which, upon the proportion of $5,000 to the 
entire judgment appealed from, as directed by the court below, 
resulted in a balance in favor of the telephone company of $1,- 
167.98. The judgment was for $5,000 plus this balance of 
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$1,167.98 with the interest thereon from the date of the judg- 
ment of the trial court in the Ware Case. Upon the trial, which 
was before the court without a jury and upon an agreed state- 
ment of facts, the casualty company contended that its liability 
under a limitation in the policy did not extend beyond the sum of 
$5,000, and that the judgment should be limited accordingly 
without enlargement from the costs and expenses which the 
telephone company had incurred by reason of the suit. And it 
further contended that the $5,000 should be reduced by the $9809.- 
45, which it had paid of the expenses of the suit, as above stated. 
Both of these contentions were overruled by the court below, 
and the plaintiff in error renews them here. 
The policy contained the following provision :— 

(A) The company’s liability as aforesaid arising from an 
accident resulting in injuries to or in the death of one person 
is limited to five thousand dollars ($5,000), and subject to the 
same limit for each person the total liability arising from any 
one accident resulting in injuries to or in the death of any 
number of persons is limited to ten thousand dollars ($10,000). 


And the casualty company contends that this limitation in- 
cludes all the consequences of the accident, such as the expenses 
of a lawsuit brought to recover damages therefor. But we 
think, as did the court below, that when construed with the other 
provisions of the contract, as it should be, that is not its mean- 
ing. ‘The insurance was against two kinds of liability—one of 
which was for damages on account of bodily injury sustained 
by any person, and the other was for expenses in defending any 
suit brought therefor. This last provision was not included in 
the first, and il it had not been expressly made, the insurance 
against the accident would not have included the cost and ex- 
penses of a suit to recover on account of it. They were not the 
necessary consequences of the accident, and so would not have 
been within the contemplation of the parties. For the same 
reason the restriction of the liability of the company in respect 
to injuries resulting from an accident would not extend to costs 
and expenses of a suit, for such Janguage without more would 
not import that the parties had that subject in contemplation. 
And there is abundant reason shown by the contract why it 
would be most unlikely that the parties should intend 
such a limitation. By one of the conditions of the insur- 
ance, the telephone company was prevented from making any 
settlement, or incurring any expense, or interfering in any nego- 
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tiation for settlement, or in any legal proceeding. If the casualty 
company should see fit to resist the claim, it could make any 
defense it pleased, hire such and as many lawyers as it wanted, 
and prolong the litigation to the last extremity. If its liability 
for the accident were converted into a fund for carrying on the 
contest, it could be done without the ordinary risks of litigation, 
and the only prospect for the assured would be in the remnant, 
if there should be any. A contract ought not to be construed to 
an absurd conclusion, if a reasonable one is possible. Moreover, 
a policy of insurance prepared with much care for the interests 
of the insurer should be construed favorably to the other party, 
if the language employed leaves the matter in doubt. ‘These 
considerations lead us to think that when the casualty com- 
pany reserved all power of control of the defense to actions 
brought bv injured persons to establish the liability for the acci- 
dent and recover damages, and insured the telephone company 
“against the expense of defending any suit for such damages”, 
although it must needs be that the defense would be carried on 
in the name of the telephone company, and an adverse judgment 
would go against that company for damages and costs, yet in fact 
the casualty company would be defending the cause in its own 
interest, and for the purpose of performing its contract of in- 
demnity against the expenses of any such suit; and at all stages 
of the litigation it would be for it to determine what expenses it 
would risk in the chances of defeating the claim. 

It makes no difference that ultimately a larger liability was 
established against the telephone company than the limit of in- 
surance, for the casualty company reserved the right to make 
the defense without regard to the amount claimed by the party 
injured by the accident, and the telephone company was as com- 
pletely excluded in a case where the amount which might be re- 
covered was as much as $25,000 as where it might not exceed 
$5,000. By its agreement it was exposed to the hazard of the 
course which the casualty company might see fit to pursue. If 
the defense proved successful, the casualty company would have 
done no more than it had agreed to do. If unsuccessful, still 
that company had done only that. There is no room for holding 
that the liability of the casualty company for the expenses of 
making the defense were at all dependent upon the result of the 
litigation. The court below gave judgment to the plaintiff for 
the $5,000, and for only a proportionate part of the expenses of 
the defense, upon a theory of an equitable division between the 
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parties. The casualty company has no ground for complaint. ' 
It was not entitled to deduct from the amount insured what it 

had paid in making the defense, and it was bound to make good 

to the telephone company the expenses which the latter had been 
compelled to pay because primarily liable. 
The judgment must be affirmed, with costs. 


SUPREME COURT OF VERMONT. 


HARRISON’S ADM’R 
v8. 


NORTHWESTERN MUT. LIFE INS. CO.* 


A policy payable to the executors, administrators and assigns of insured 
was assigned “for a valuable consideration”. 

Held, That the administrator was entitled to impeach the assignment by 
evidence that the consideration was an agreement by the assignee to 

continue illicit relations with insured. 








Exceptions from Rutland County Court. Assumpsit by Har- 
rison’s administrator against the Northwestern Mutual Life In- 
surance Company. Judgment for plaintiff, and defendant ex- 
cepted. 











BUTLER & MoLoney and F. S. Piart, for Plaintiff. 
LAWRENCE & LAWRENCE, for Defendant. 






ROWELL, C. J. 

This case has been here before: 78 Vt., 473. It is assumpsit 
on a policy of insurance issued by the defendant on the life of 
the intestate, payable to his executors, administrators, or assigns. 
The defendant pleaded the general issue, and gave notice there- 
with according to the statute that it would rely in defense upon 
an assignment in writing of the policy by the intestate to one 
Mary Agnes Gleason for a valuable consideration. The defend- 
ant does not question its liability on the policy, but defends for 
its own protection, as the suit is not brought at the request nor 
for the benefit of the assignee, but against her will and interest, 
















" * Decision rendered, May 18, 1907. 
Vou. XXXVI.—40. 
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and ior the benefit of the assignor’s estate. The assignment is 
not under seal, but purports to be “for a valuable consideration”, 
the receipt of which the assignor thereby acknowledges. The 
defendant introduced the assignment in defense, and rested with- 
out offering any evidence of its consideration other than what 
the assignment itself affords. 

The plaintiff, claiming that the assignment was void because of 
the turpitude of its consideration, offered to show in rebuttal 
that for some time prior to the taking out of the policy, and for 
a long time thereafter, and to within a year or six months of the 
death of the intestate, who was all that time a married man, 
illicit relations existed between him and the assignee, and. tha. 
during all that time she was his mistress, and that the assign- 
ment to her was made in consideration of her promise and agrec- 
mént to continue that relation. The defendant objected that the 
plaintiff could not impeach the assignment by thus debasing the 
character of the intestate; but the objection was overruled, and 
the testimony admitted, and the only question made is whether 
that was error. We think it was not, for the plaintiff could make 
out his case, and did make it out, without relying upon or even 
disclosing the assignment, and therefore he could impeach it by 
showing the turpitude of its consideration: Monahan vs. Mona- 
han, 77 Vt., 133. 

But the defendant says that the plaintiff had to rely upon and 
prove the turpitude of the consideration in order to defeat the 
assignment, as it contains evidence on its face of a valuable con- 
sideration, and therefore made a primary case for the defendant, 
which cast the burden of proof upon the plaintiff, and so his case, 
as a whole, does not come within the rule stated. But it is a 
mistake to suppose that the burden of proof was thus cast upon 
the plaintiff, for he was under no duty to prove anything on this 
issue. His sole function was to repel and defeat the defendant’s 
attempt to validate the assignment, which it had set up as a de- 
fense, and the burden of establishing which rested upon it 
throughout, and the question was to be determined upon the 
whole evidence, and, if the plaintiff succeeded in making the 
scales hang in equal poise only, it was enough for him, for it 
would defeat the defendant. In Stevenson vs. Gunning’s Estate 
(64 Vt., 601) it was held that, though the plaintiff made out a 
prima facie case by the introduction of a promissory note, signed 
and delivered by the intestate, and purporting to have been given 
for value received, yet, although the defendant introduced evi- 
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dence tending to show want of consideration, the burden was 
still upon the plaintiff to establish consideration, having weighed 
in his favor the prima facie import of consideration furnished by 
the note. In Central Bridge Corporation vs. Butler (2 Gray, 
Mass., 130) the averment that the plaintiff was bound to main- 
tain was that the defendant was liable to pay tolls. In answer to 
this, the defendant averred no new fact, such as payment, accord 
and satisfaction, or release, but introduced evidence to show only 
no liability. It was held that he did not thereby assume the bur- 
den of proof, which still rested upon the plaintiff. So, in Phipps 
vs. Mahon (141 Mass., 471), it is held that making a 
prima facie case did not change the burden of proof; that that 
still rested upon the plaintiff though the defendant gave evidence 
to rebut the plaintiff's proposition, as deduced from his evidence. 
Hingeston vs. Kelley (18 L. J. N. S. Ex., 360) is precisely to the 
same effect. 

There is much confusion and uncertainty in the cases about 
the burden of proof: but Professor Thayer treats the matter 
clearly and accurately, we think, when he says that it is always 
the actor and never the true reus or defendant who has to bring 
his proof to the required height, for, strictly speaking, it is only 
the actor that has the duty of proving at all. That whoever has 
that duty does not make out a prima facie case till he comes up 
to the requirement as regards quantity of evidence or force of 
conviction that applies to his contention, and he has not, of 
course, accomplished his task at the end of the debate, unless he 
has held his case good and at the legal height against all counter 
proof. That this duty, in the nature of things, cannot shift, but 
is always the duty of one party, and never of the other. But as 
the actor, if he would win, must begin by making out a case, and 
must end by keeping it good, so the reus, if he would not lose, 
must bestir himself when his adversary has once made out his 
case, and must repel it and then the actor may again move and 
restore his case, and so on. That this shifting of the duty of 
going forward with argument or evidence may go on during the 
trial; but that the thing that shifts and changes is not the pecu- 
liar duty of each party, for that remains peculiar, but the com- 
mon and interchangeable duty of going forward with argument 
or evidence whenever your case requires it: Prelim. Treat. Ev., 
3609. 

Judgment affirmed. 
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SUPREME COURT OF ARKANSAS. 


KNIGHTS OF MACCABEES OF THE WORLD 
v8. 
GORDON.* 


The complaint in a suit against benevolent society showed that, accord- 
ing to the stipulations made by its agent the deceased was entitled 
to a certificate for the benefit of his wife. According to the allega- 
tions of the society the applicant had fraudulently misrepresented 
his use of intoxicants and had thus secured a favorable action on his 
application, but had never been initiated, nor paid his advance as- 
sessnient. No evidence was offered to prove the allegations, and they 
were denied by plaintiff. 

Held, That under such iacts a judgment against the society will not be 
set aside. A contract for life insurance, as well as for fire insurance, 
may be made by parol. 


Appeal from Circuit Court, Mississippi County. Action by 
the Knights df the Maccabees of the World against Maggie 
Gordon. From a judgment for defendant, plaintiff appeals. 


F, ZIMMERMANN, for Appellant. 


J. T. Coston, for Appellee. \ 


BATTLE, J. 

In 1905 Maggie Gordon commenced an action against the 
Knights of the Maccabees of the World in the Circuit Court of 
Mississippi County for the Osceola district and filed a complaint 
as follows :— 

The plaintiff states :-— 

‘“(1) That she was the wife of William R. Gordon, who died 
January 14, 1905. 

(2) That the defendant is a fraternal society, clothed with au- 
thority to issue certificates and policies of insurance upon the 
lives of individuals. 

(3) That about the 20th day of November, 1904, the defend- 
ant sent its agent, in the person of William Welcher, to the said 
William R. Gordon, and solicited him to become a member of 
said fraternal society, and apply for insurance therein upon his 
life, and accordingly the said William R. Gordon applied for 
membership in said fraternal society and a certificate or policy of 
insurance to be issued by said fraternal society in the sum of five 


*% Decision rendered, May 13, 1907. 
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hundred ($500) dollars, upon his life, payable to plaintiff, and paid 
to said agent the fees entitling him to said membership and cer- 
tificate or policy of insurance. 

(4) That at the time said agent received said money from the 
said William R. Gordon, and took his application for member- 
ship and insurance, the said agent represented to the said Wil- 
liam R. Gordon that if he, the said William R. Gordon, was ap- 
proved by the medical board of the defendant, this payment of 
money to said agent would entitle him to said insurance certifi- 
cate or policy, and in the event of his death before the same was 
issued the plaintiff would be entitled to said insurance and could 
collect it. 

“(5) That on the 25th day of November, 1904, the medical 
board of the defendant approved the application of the said Wil- 
liam R. Gordon for membership and insurance, denominated by 
said defendant as a ‘life benefit membership’, in defendant’s fra- 
ternal society, and so notified the said William R. Gordon. 

“(6) That the defendant has a subordinate lodge in the town 
of Osceola, Osceola district, Mississippi County, Ark., and Wil- 
liam Seegers is its chief officer. The defendant denies its lia- 
bility and refuses to pay the amount of said insurance. 

(7) Wherefore plaintiff prays judgment against the defendant 
for the sum of five hundred dollars ($500) and for general relief. 

“J. T. Coston, Attorney for Plaintiff.” 

Upon that cause coming on to be heard the defendant failed to 
appear, and the court found that the defendant was duly and 
legally summoned to appear and answer the complaint of the 
plaintiff, and that defendant was legally and justly liable to her 
in the sum of $500, and rendered judgment in her favor for that 
amount. 

On the 24th of June, 1905, the Knights of the Maccabees of 
the World commenced this action against Mrs. Gordon in the 
Mississippi Circuit Court for the Osceola district to set aside 
her judgment against it, alleging, among other things, that it 
had valid defenses against her action. It alleged that “William 
R. Gordon made application for membership, and that he paid 
his initiation fee, his medical examination and benefit certificate, 
amounting to $6.25, of which only $1 came to defendant (plaintiff) 
for a certificate, the rest being retained by the local tent for its 
expenses, and twenty-five cents going to the medical examiner. 
* * * In said application said William R. Gordon answered 
certain questions and signed the following agreement; to wit :— 
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I hereby agree that the above are true answers to the fore- 
going questions, and that these statements, together with 
those made to examining physician in this application and the 
laws of the Supreme Tent of the Knights of the Maccabees of 
the World, now in force or that may hereafter be adopted, 
together with my certificate of membership, shall form the 
basis of this contract for beneficial membership; that any un- 
true answers, any suppression of facts or neglect to pay any 
assessments which shall be made by the said Supreme Tent 
within the time provided by the laws thereof, or neglect to pay 
the dues fixed by the said laws, in the manner and at the time 
provided by said laws, or the by-laws of the tent to which I 
may belong, shall vitiate my benefit certificate and forfeit all 
payments thereon. I also agree that this application shall not 
be binding on said Supreme Tent until approved by the su- 
preme or district medical examiner, and I am initiated in ac- 
cordance with the laws of the said Supreme Tent, nor shall I 
be entitled to participate in the benefit funds of the said Su- 
preme Tent, until I have paid my advance assessment. 


It further alleged :— 


That among the answers to the questions propounded to 
said applicant in said application and the truth of which were 
warranted were the following: “Have you been intoxicated 
during the last year? Answer. No. State your habits as to 
the use of liquors? Answer. None. Were you ever addicted 
to the intemperate use of liquors? Answer. No.” 


* * * That each and every one of the foregoing answers 
to questions were untrue and fraudulent. That said W. R. 
Gordon had frequently been intoxicated within one vear be- 
fore he made said statement; in fact, that he became intoxi- 
cated whenever opportunity offered. That he was continually 
using liquors to excess, and had been doing so for many years, 
and that his death was due directly to excess in the use of 
liquors. 


That, being in ignorance of the fraud committed by said 
' Gordon in his said application, it approved his medical exami- 
' nation and prepared a certificate of membership and notified 
him that he should present himself for initiation, but he never 
did so, nor did he ever pay any advance assessment or any 

other assessment. 

That said W. R. Gordon died January 14, 1905, but no proof 
of death, as required by its laws, was ever furnished to it and 
no demand has ever been made for the sum claimed in said 
action. 


Mrs. Gordon answered the complaint and specifically denied 
these and the other allegations in the complaint. 

No evidence was adduced or offered to prove the existence of 
the defenses set up in the complaint. 
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T. W. Porter, secretary of the local lodge of the Knights of 
the Maccabees of the World, at Osceola, in this state, testified, in 
behalf of plaintiff, that William R. Gordon was initiated in that 
lodge; that his application for insurance was approved, and he 
was entitled to his certificate of insurance. 

The court denied the praver of the complaint, and held the 
judgment recovered by Mrs. Gordon to be valid, and plaintiff 
appealed. 

This action was brought under section 4431 of Kirby’s Digest, 
subdivisions 4 and 7. This section provides that the court in 
which a judgment or final order has been rendered or made shail 
have power, after the expiration of the term, to vacate or modify 
such judgment or order, “upon the grounds therein enumerated”. 
Section 4433 provides that proceedings to vacate or modify a 
judgment under these subdivisions “shall be by complaint, veri- 
fied by affidavit, setting forth the judgment or order, the grotinds 
to vacate or modify it, and the defense to the action, if the party 
applying was defendant. On the complaint, a summons shall 
issue and be served, and other proceedings had as in an action by 
proceedings at law”. Section 4435 says:— 

The court may first try and decide upon the grounds to 
vacate or modify a judgment or order before trying or decid- 
ing upon the validity of the defense or cause of action. 

And section 4434 is, in part, as follows :— 


A judgment shall not be vacated on motion or complaint 
until it is adjudged that there is a valid defense to the action in 
which the judgment is rendered, or, if the plaintiff seeks its 
vacation, that there is a valid cause of action. ‘ 
The statute provides that a complaint shall be filed, and, after 
issue and service of summons, other proceedings shall be had 
as in proceedings at law. Accordingly, if an answer should be 
filed denying the existence or truth of the defenses alleged in 
the complaint, it would devolve upon the plaintiff to adduce some 
evidence to sustain his complaint in this respect; for the statute 
expressly provides that 

A judgment shall not be vacated on motion or complaint until 


it is adjudged that there is a valid defense to the action in 
which the judgment is rendered, 


Etc. It would necessarily follow that, if the judgment could not 
be set aside upon motion or complaint, evidence must be heard 
by the court before it could adjudge that there is a valid defense. 
But, as the truth of the defenses are not finally tried in the pro- 
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ceedings to vacate the judgment, enough evidence to make a 
prima facie showing of the truth or existence of the defense 
would be sufficient to authorize the court to vacate the judgment. 
When this is done, the judgment should be set aside and a new 
trial granted in the action in which the judgment was rendered: 
Hunton vs. Euper, 63 Ark., 323; Chambliss vs. Reppy, 54 Ark., 
539. 

In this case the defendant, Mrs. Gordon, denied that the plain- 
tiff had the defenses to her action that it alleged it had. No evi- 
dence to prove that it had was adduced. Consequently it (plain- 
tiff) was not entitled to an order vacating the judgment against 
it and to a new trial. 

But appellant insists that the complaint of Mrs. Gordon in her 
action against it was not sufficient to support the judgment 
recovered by her. The allegations of her complaint show that, 
according to its stipulations made by its agent, William R. Gor- 
don was entitled to a certificate of insurance for the benefit of 
his wife, and these allegations are supported by the testimony of 
T. W. Porter in this action of appellant. This was sufficient to 
support the judgment recovered by Mrs. Gordon. Parol insurance 
against fire has frequently been held valid, and the same has been 
held as to life. There is no reason why parol contracts of insur- 
ance by mutual benefit societies should not be valid, wherever 
the agreement has been entered into and completed except as to 
the issuance of a certificate or policy: Lorscher vs. Supreme 
Lodge of K. of H., 72 Mich., 316; Benefit Societies & Life In- 
surance (3d Ed.), § 172; 1 Joyce on Insurance, § 34, and cases 
cited. 

If appellant’s contention as to defects in Mrs. Gordon’s com. 
plaint is correct, its remedy was by appellate proceedings, and 
not by the action it adopted. 

Judgment affirmed. 
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SUPREME COURT OF IOWA. 


NEW YORK LIFE INS. CO. 
v8. 
CHITTENDEN & EASTMEN Et AL.* 


The insured had been absent and unheard of for more than seven years, 
and an administrator was appointed, with whom a compromise set- 
tlement was made through an agent on the theory of his death, draits 
being tendered conditioned on a bond of indemnity should he be 
discovered to be alive, which latter was refused, and the payment 
was made unconditionally and by the administrator distributed to 
those entitled to it. 


Held, That upon the reappearance of insured suit was properly brought 
against the administrator and creditor who had received part of the 
money jointly, but that the administrator was not liable as an indi- 
vidual. 


Held, That the payment being voluntary with knowledge of the uncer- 
tainty, and without fraud, the settlement was final, and the com- 
pany could not question the authority of the agent. 


Appeal from District Court, Des Moines County. Action to 
recover back the money paid on a life insurance policy under 
mistake as to the death of the insured. On trial without a jury 
the court rendered a judgment for defendants, from which plain- 
tiff appeals. 


SEERLEY & CLARK and JAMES H. McInrosu, for Appellant. 
BLAKE & WILSON and PowER & Power, for Appellees. 


MCCLAIN, J. 

‘Two policies were issued by plaintiff to one Jarvis on the oth 
day of September, 1889, each for $1,350, payable on his death to 
his wife, or, if not living, to his children, or, if no children should 
survive, then to the executors, administrators or assigns of the 
insured. Prior to the 25th day of December, 1894, the wife of 
the insured had died, and he was without children, and he had 
assigned the policy to the. defendants Chittenden & Eastmen, a 
partnership to whom he was indebted, and forwarded a copy of 
the assignment to the plaintiff. It appears, also, that prior to 
the assignment to Chittenden & Eastmen there had been an- 
other assignment by way of security to the Iowa State Savings 
Bank which had not been forwarded to the plaintiff, and was 
not known to it when the assignment to Chittenden and East- 
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men was received and recognized. On the last above date Jar- 
vis, the insured, disappeared from his home in Burlington, and 
was not heard of for more than seven years. At the April term, 
1902, of the District Court of Des Moines County, the lowa 
State Savings Bank applied as creditors for the appointment of 
an administrator for the estate of Jarvis, alleging his disappear- 
ance, and that his whereabouts had continued unknown to his 
friends and the members of his family, and that he had not been 
heard from. Proper proceedings were had, under which de- 
fendant Waldeck was appointed administrator of the estate of 
Jarvis, and a claim was then made jointly by Waldeck as admin- 
istrator and Chittenden & Eastmen as assignees for payment of 
the policies held by Jarvis in the plaintiff company; and proofs 
of death were furnished by Waldeck, in which were the follow- 
ing statements: ‘(7) Date of death: During Christmas week, 
1894. (8) Place of death: The assured disappeared, and since 
that date he has not been heard from. There was nothing in his 
family or business relations to explain his absence. His brother 
at the time of his disappearance was a resident of Burlington, 
lowa, and has ever since continued to reside there and the most 
pleasant relations existed between them. * * * (10) In what 
capacity, or by what title, do you claim this insurance? As ad- 
ministrator of the estate of the assured.” Negotiations were had 
between attorneys representing the administrator and an agent 
of the insurance company in which it was insisted for the admin- 
istrator that the insurance money was due and payable, and that, 
unless it was paid, suit would be instituted on the policies. Sub- 
sequently two drafts for the amount specified in the policies, pay- 
abie jointly to Chittenden & Eastmen, assignees, and C. W. 
Waldeck, administrator, were tendered to the attorneys for the 
administrator by the agent of the plaintiff, with the condition 
that the administrator and assignees should give a bond of in- 
demnity to the company for the return of the money in case it 
should be subsequently discovered that Jarvis was not dead at 
the time oj this settlement. The attorneys for the administrator 
refused in behali of their client to furnish such bond, and there- 
upon the drafts were delivered without further insistence upon 
this condition. The proceeds of the drafts were paid in part to 
the Iowa State Savings Bank, and in part to Chittenden & East- 
men. It is conceded that after this payment and the distribution 
of the proceeds thereof by the administrator Jarvis was alive, 
and, on the discovery of the fact in April, 1905, the company ten- 
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dered back the policies of insurance and demanded the return 
of the money paid, and on refusal this suit was instituted. As 
the payment of the insurance was by the drafts made jointly to 
Chittenden & Eastmen and Waldeck, this suit is no doubt prop- 
erly instituted against them jointly, although the money has been 
in part distributed to the lowa State Savings Bank, which is not 
a party to this action; but, as our conclusions in the case are not 
dependent on the extent of the liability, respectively, of Waldeck 
and Chittenden & Eastmen, we shall give that subject no further 
consideration. 

1. If Waldeck as administrator was entitled to maintain a suit 
against plaintiff under the authority given him in the administra- 
tion proceeding and to recover the insurance money which was 
in fact paid, plaintiff had no right to recovery as against him in- 
dividually, for he had done what by law he was authorized to do, 
and could not be held individually liable. The first question, then, 
as we think, is whether the proceedings for administration on 
the estate of Jarvis were valid. It seems to be conclusively set- 
tled by adjudications that a probate court acquires no jurisdic- 
tion by proceeding to administer on the estate of a person on 
the ground that he is dead if in fact he is alive, and such proceed- 
ings are entirely invalid, and any judgments or orders made in 
pursuance thereof, and any action taken thereunder, are abso- 
lutely void as against the person who is erroneously adjudged to 
be dead. Without citing the many authorities supporting this 
proposition, it is sufficient to say that any such proceeding, if 
sustained, would result in depriving the person erroneously ad- 
judged to. be dead of his property without due process of iaw: 
Scott vs. McNeal, 154 U. S., 34. But, in the exercise of its juris- 
diction over the property within the state, it may be provided that 
after the absence of the owner unheard of for a specified period 
such property may be administered upon in the same form of 
proceeding as is provided for administration upon the property 
of a person deceased, and such administration will be valid as 
against the absentee and all persons interested, although he is in 
fact not dead: Cunnius vs. Reading School District, 198 U. S., 
458. Section 3307 of our Code provides for such an administra- 
tion on the estate of one who has absented himself from the state 
and concealed his whereabouts from his family for a period of 
seven years, and under the decision last above cited we have no 
doubt that this section is constitutional and provides for a pro- 
ceeding which may properly be resorted to in such cases, and 
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which is conclusive on the absentee and those claiming under 
him. The administration granted as to the property of Jarvis 
was in accordance with the provisions of this section, and we 
think it was valid. Waldeck as administrator had the right, 
therefore, to receive from the plaintiff the proceeds of the poli- 
cies on Jarvis’s life so far as such proceeds were payable to his 
administrator, and, as Chittenden & Eastmen assented to such 
payment and to the distribution of,the proceeds by Waldeck as 
administrator, there was a final settlement under the policies, 
which, if Jarvis had been in fact dead, would have been binding 
on all parties. It may be conceded that the policies did not 
mature simply on the granting of administration on the estate 
of Jarvis as an absentee. The conditions of the policies were 
that the sums named therein should be paid on Jarvis’s death, 
and, as already indicated, the administration was not conclusive 
as to the fact of his death, but only as to the fact of his absence, 
and the concealment of his whereabouts from his family ior seven 
years. But the facts which justified the administration would 
also as evidence have established a right of action on the policies 
by the adniinistrator and the assignees to recover the insurance 
money, for those facts would have been sufficient evidence of 
death to sustain a judgment based on that fact. The plaintiff 
company was thereupon brought face to face with the question 
whether it would pay the amounts of the policies or stand suit 
thereon, and question the fact of the death of Jarvis. It may 
further be suggested that the obligation of the plaintiff under its 
policies was to pay the amount named therein to the proper 
beneficiary within sixty days after due notice and’ satisfactory 
proof of death, and that proof of death stating the facts which, 
if established, would show the liability of the company was fur- 
nished, and no objection thereto on the part of the company 
was made. Under these conditions, and for the purpose of avoid- 
ing an action on the policies, the plaintiff company elected to 
pay over the amount thereof to the persons entitled to receive 
the insurance money if Jarvis were in fact dead, and this com- 
promise and settlement of a claim based on the assertion of his 
death was, we think, binding and conclusive on the company. 
Had a judgment been secured in an actior by the administrator 
with authority to represent the rights of all persons interested 
in the proceeds of the policies, such judgment would have been 
conclusive as to the death of Jarvis, and the company could not, 
after paying the amount of such judgment, have recovered back 
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the money paid on discovering that the essential fact in issue in 
the case; to wit, the death of Jarvis, had been erroneously adju- 
dicated. The judgment would have been conclusive as to that 
fact. Therefore we think that a settlement by which the money 
was paid for the purpose of avoiding a suit in which such a judg- 
ment might have been rendered is also conclusive, and that 
plaintiff cannot now recover back the money thus paid. In a 
case quite similar in its essential facts to the one now before 
us the Court of Appeals of New York held that the arrangement 
for the payment of the amount of the policies entered into in view 
of the assumed death of the assured as indicated by his absence 
unheard of for more than seven years was binding after it had 
been ascertained that he was still living; such arrangement hav- 
ing been made with regard to the chances of success of the claim- 
ant under the policy at the time when the insured was thought 
to be dead. In that case, as in this, “clearly but one thing was 
dealt with or could be in the agreement of settlement; to wit, 
the possibility that the insured should prove to be alive”: Sears 
vs. Grand Lodge, 163 N. Y., 374. In the case before us there 
was no compromise, it is true, as to the amount to be paid; but 
there was a compromise on the question whether anything was 
payable, and for the purpose of avoiding litigation the plaintiff 
elected to make payment. A voluntary payment is usually con- 
clusive, and cannot be recovered back: Manning vs. Poling, 114 
Iowa, 20; James vs. Dalbey, 107 Iowa, 463; Davenport & St. 
P. R. Co. vs. Rogers, 39 lowa, 298; Bailey vs. Paullina, 69 lowa, 
463; Baldwin vs. Foss, 71 lowa, 389; Lyman vs. Lauderbaugh, 
75 Iowa, 481; Weaver vs. Stacey, 93 lowa, 683; Windbiel vs. 
Carroll, 16 Hun (N. Y.), 101; National Life Ins. Co. vs. Jones, 
1 Thomp. & C. (N. Y.), 466. 

2. Counsel for appellant insist that this payment was one made 
under a mutual mistake of fact and that in accordance with the 
well-recognized equitable principle money thus paid may be re- 
covered back. The rule thus invoked is not applicable, however, 
where under an assumption of fact known to both parties to be 
doubtful there has been a voluntary payment in extinguishment 
of a claim. The principle is thus stated in 1 Pomeroy, Equity 
Jurisprudence (2d Ed., § 855): “Where parties have entered into 
a contract or arrangement based upon’ uncertain or contingent 
events purposely as a compromise of a doubtful claim arising 
from them, * * * and there is * * * an absence of bad 
faith, violation of confidence, misrepresentation, concealment 
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and other inequitable conduct, * * * if the facts upon which 
such agreement or transaction was founded * * * turned out 
very differently from what was expected or anticipated, this er- 
ror, miscalculation or disappointment, although relating to a 
matter of fact and not of law, is not such a mistake within the 
meaning of the equitable doctrine as entitles the disappointed 
party to any relief. * * * In such classes of agreements and 
transactions the parties are supposed to calculate the chances, 
and they certainly assume the risks.” And at another place in 
the same work (section 849) the author uses this language: “It 
should be carefully observed that this rule (allowing recovery of 
money paid under mistake) has no application to compromises 
where doubts have arisen as to the rights of the parties and they 
have intentionally entered into an arrangement for the purpose 
of compromising and settling those doubts. Such compro- 
mises, whether involving mistakes of law or fact, are governed 
by special consideration.” The foregoing quotations are made 
part of the opinion in Sears vs. Grand Lodge (163 N. Y., 374), as 
applicable to a case very similar to the one before us. In Riegel 
vs. American Life Ins. Co. (i140 Pa., 193), and on a subsequent 
appeal (153 Pa., 134), it was decided that the holder of a policy 
accepting its surrender value under the assumption that the as- 
sured was still alive might, on proving that in fact the insured 
had already died, recover the balance of the face of the policy 
which had matured by the death of the assured without the 
knowledge of either party. But it is evident that, under these 
circumstances, there was a mistake as to a fact not within the 
contemplation of either party in entering into the arrangement. 
In the case before us the question whether Jarvis was dead was 
distinctly within the contemplation of both parties, for it was 
expressly recited in the proof of loss that he had been absent for 
more than seven years, and had not been heard of within that 
time. The only question of controversy between the parties in 
determining whether or not the insurance money should be paid 
was as to whether Jarvis was dead, and the plaintiff conceded 
its liability by voluntarily paying the claim. In the absence of 
fraud or concealment, the means of knowledge as to the fact in 
controversy being equally accessible to each party, the payment 
is conclusive: Eagan vs. Aéitna F. & M. Ins. Co., to W. Va., 583; 
Mutual Life Ins. Co. vs. Wager, 27 Barb. (N. Y.), 354. 

3. With reference to the consideration of the negotiations be- 
tween the agent of plaintiff and the attorney for the adminis- 
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trator, it is contended that the acts and statements of the plain- 
tiff’s agent were not binding upon it, for the reason that they 
are not shown to have been within the scope of his authority, 
which was limited by stipulations in the policy. It is enough to 
say that this agent had authority to represent the company in 
delivering the drafts to the defendants in payment of the claims 
under the policies, and that what he did and said in connection 
with the effecting of this settlkement must be binding upon the 
plaintiff. It is to be remembered that he at first refused to de- 
liver the drafts until bond of indemnity was furnished, and that 
afterward, on a representation made to the company by counsel 
for the administrator, that no bond would be furnished, and that, 
if not voluntarily paid, the right of recovery under the policies 
would be litigated, the agent delivered the draft without further 
condition. Certainly what this agent said and did was within 
the scope of his authority, regardless of any provisions in the 
policy. The company is now relying on the delivery of these 
drafts as constituting the very payment which they make the 
basis of their right to recover back the money paid, and cannot 
question the authority of the agent through whom such payment 
was made. 
The judgment of the trial court is therefore affirmed. 
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Where the insured in a benevolent society was entitled to participate in 
the mortuary fund to the amount of a full assessment on all the 
members, not to exceed $2,000, an allegation that such an amount 
was always on hand in the mortuary fund, and at the time of the 
death an amount largely in excess, entitled the suit to be prosecuted 
as an action at law for the amount due and not in equity to compel 
an assessment. 


The burden is on the society to establish suicide; the presumption as 
between that and accidental death is in favor of the latter. 

Appeal from District Court, Linn County. Action brought at 
law by the beneficiary on a mutual benefit certificate issued by 
defendant to recover the amount provided by the certificate to 
be paid on the death of the member. On motion of defendant, 
the case was transferred to the equity docket, and on the evi- 
dence introduced under the issue raised by defendant’s answer 
as to whether the insured died by suicide, within the terms of an 


exception contained in the certificate, there was a judgment for 
the defendant. Plaintiff appeals. 


Voris & HAAs, for Appellant. 
Grimm, TREWIN & MorFit, for Appellee. 
MCCLAIN, J. 

1. The first contention for appellant is that the action of the 
trial court in transferring the case to the equity docket, to which 
exception was properly taken, was erroneous. The provision 
of the certificate, set out as an exhibit to plaintiff's petition, is 
that said certificate entitles the person named to membership in 
the fraternity, and, 

In case of the death of the said member while in good stand- 

ing permits his beneficiary to participate in the mortuary fund 

to the amount of one full assessment on all members in good 

standing in the fraternity, not to exceed two thousand dollars, 

which shall be paid to 
The beneficiary named, who is the plaintiff in this action. And 
in the by-laws, portions of which are also set out by way of ex- 
hibit, it is provided that the supreme lodge shall by and through 
its board of directors assess and collect from every member of 


* Decision rendered, May 20, 1907. 
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the fraternity such sums as are fixed by the table of rates pro- 
vided in said by-laws, “to pay benefits upon the certificates of de- 
ceased and disabled members’, and, further, that the board of 
directors may in its discretion set aside and use for field work 
and field expenses not to exceed 75 per cent of the amount of the 
first twelve assessments paid by all new members, with the provi- 
sion that no part of the said 75 per cent shall be so used in any 
month until the death losses for that month have been paid or 
proper provision made for their payment. There are further 
provisions in the by-laws for the making of assessments by the 
supreme lodge, whenever in the judgment of the board of direct- 
ors the condition of the supreme lodge requires an assessment to 
be made, which assessments are to be forwarded to the supreme 
lodge for the benefit fund; and that after proofs of death have 
been received by the board of directors, and claims allowed, an 
order shall be drawn as soon as the funds on hand will justify 
for the amount due on such certificates. The allegations of the 
petition with reference to the defendant’s mortuary fund are that 
such fund is always on hand for the purpose of paying death 
losses, the same being provided by advance assessments and as- 
sessments to be called from time to time when said fund becomes 
depleted or insufficient to pay death losses as proven; that one 
full assessment on all members in good standing in the defend- 
ant association was at the date of the death of the member named 
in this certificate a sum largely in excess of the sum to be paid 
upon said certificate; and that the said sum of $2,000 to be paid 
had already been collected and was in the possession of the de- 
fendant. 

Under these allegations in the petition, we are clearly of the 
opinion that the plaintiff was entitled to maintain an action at 
law and recover judgment, on proof of a loss within the terms of 
the certificate, and should not have been required to proceed in 
equity for the enforcement of an assessment, the proceeds of 
which should be paid over to an amount not exceeding $2,000, if 
plaintiff’s cause of action was otherwise established. The cases 
relied on for appellee are those in which the certificate provides 
for an assessment in the event of the death of a member to pay 
the loss, and the payment to the beneficiary of the specific pro- 
ceeds of such assessment, after deducting expenses of collec- 
tion, etc., to an amount not exceeding the sum named in the 
certificate. See Rambousek vs. Supreme Council, 119 Iowa, 263; 


Collins vs. Bankers’ Accident Ins. Co., 96 Iowa, 216; Tobin vs. 
VoL. XXXVI.—41. 
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Western Mutual Aid Society, 72 Iowa, 261; Newman vs. Cove- 
nant Mutual Benefit Ass’n, 72 Iowa, 242; Rainsbarger vs. Union 
Mutual Aid Ass’n, 72 Iowa, 191; Bailey vs. Mutual Benefit Ass'n, 
71 lowa, 689. But under the allegations of the petition in this 
case, including the provisions in the certificate and by-laws, in- 
corporated by reference, the obligation of the defendant was not 
to make an assessment, and turn over the proceeds to the plain- 
tiff, but it was to pay the amount specified from a fund raised 
by assessments made by the board of directors at its discretion; 
not for the payment of a specific death loss, but for the payment 
of all death losses, claims for which had been approved by the 
board. Under such a contract, the plaintiff was entitled to a 
judgment at law for such amount, not exceeding $2,000, as an 
assessment on all members in good standing would yield: 
Thornburg vs. Farmers’ Life Ass’n, 122 lowa, 260; Wood vs. 
Farmers’ Life Ass’n, 121 lowa, 44; Hart vs. National Masonic 
Accident Ass’n, 105 Iowa, 717. The amount of recovery is sim- 
ply a matter of computation, based on the number of members 
and the rate of assessment: Mutual Accident Ass'n vs. Barry, 131 
U. S., 100, 123. The burden was on the defendant to show that 
such an assessment would vield less than the full amount called 
for by the certificate: Wood vs. Farmers’ Life Ass’n, supra. If 
the plaintiff could establish the facts alleged in her petition, she 
was entitled to a judgment at law. She should not have been 
required, therefore, to proceed in equity. Her case should not 
have been taken out of the forum in which her action was prop- 
erly instituted, when she had done nothing to disqualify herself 
from proceeding therein: Crissman vs. McDuff, 114 Iowa, 83; 
Watson vs. Bartholomew, 106 lowa, 576. The cases relied upon 
by appellee, already cited, were not cases in which it was held 
that there was a right to have the case transferred from the law 
to the equity docket. The question involved in those cases was 
whether plaintiff was entitled to recover in an action at law, or 
whether an action in equity instituted by the plaintiff was main- 
tainable. If, under the allegations of the petition, a judgment at 
law might be recovered, it was not proper to require the plaintiff 
to proceed in equity. We have no concern now as to whether 
plaintiff's judgment at law, if recovered, could have been en- 
forced without some kind of an auxiliary proceeding to compel 
the collection of money by assessment. It is enough that plain- 
tiff might have recovered a judgment under the allegations of 
her pleading. She had the right to take her chances as to 
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whether a judgment in her favor at law would be effectual to se- 
cure the payment of the amount recovered. 

It is contended for appellee that answers to interrogatories 
propounded to defendant, in connection with plaintiff’s petition, 
showed that no fund was in the possession of defendant from 
which a judgment, if recovered, could be paid. Even if this were 
true, it would be no reason, as above indicated, why plaintiff 
should not have a judgment at law, if she saw fit to take it. 
Moreover, the answers do not satisfy us that a judgment at law 
would not be effectual. But, however this may be, the answers 
to interrogatories propounded in the pleadings are to be used 
as evidence. See Code, § 3604. They are not a part of the plead- 
ings: Lane vs. Krekle, 22 Iowa, 399. The motion to transfer 
should have been determined with reference to the pleadings, 
and not with reference to what the evidence on the trial might 
be. 

2. For the appellant it is further urged that, without regard 
to the error in transferring the case to the equity docket, the 
judgment should have been for the plaintiff, while for appellee 
it is contended that the evidence so conclusively establishes the 
defense of suicide that no different result could have been 
reached had the case been submitted to a jury, and that there- 
fore the error in transferring the case to the equity docket was 
without prejudice. Without setting out the evidence or com- 
menting upon it, which would be improper, in view of a new trial, 
it is sufficient to say that we are satisfied that there was such con- 
flict as to the essential facts that a determination of the issues of 
fact should be made by a tribunal authorized to determine such 
issues on a trial at law. The burden of proving the affirmative 
defense of suicide was on the defendant, and, if inferences are to 
be drawn from the facts with reference to whether the deceased 
committed suicide, such inferences should be left for the de- 
termination of the proper tribunal determining issues of fact. 
As between an accidental and a suicidal death, the presumption is 
that the death was accidental: Stephenson vs. Bankers’ Life 
Ass’n, 108 Iowa, 637; Tackman vs. Brotherhood (Iowa), 106 N. 
W., 350. 

The decree of the lower court is therefore reversed, and the 
case is remanded for further proceedings in harmony with this 
Opinion. 

Reversed. 


Ad tty cops emer Die 


ee aes 





Insurance Law Journal. 


COURT OF APPEALS OF KENTUCKY. 


METROPOLITAN LIFE INS. CO. 
v8. 


FORD.* 


The insured in the application stated that he drank two whiskies a week. 
There was conflicting evidence as to whether he drank to excess or 
only moderately. 

Heid, That the question of misrepresentation in the application was for 
the jury. Unless the representations are substantially untrue they 
will not defeat recovery. 

Held, That where the insured represented that he had never been re- 
jected, the burden is on the company to show that he knew of such 
rejection before applying for the policy. In the absence of such evi- 
dence it will be presumed that he was ignorant of the rejection. 


Where he had been rejected about two weeks before, a finding that he 
had not misrepresented in the application will be sustained in the ab- 
sence of evidence that he knew of the fact. 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, First Division. Action by Mary Ford against the Met- 
ropolitan Life Insurance Company. From a judgment for plain- 
tiff, defendant appeals. 


E. R. Arxisson and F. M. Sacxert, for Appellant. 
CARUTH, CHATTERSON & Bitz, for Appellec. 


SETTLE, J. 

This is an appeal from a judgment of $1,000 recovered against 
appellant by appeliee in the court below upon a policy of insur- 
ance on the life of her husband, John Ford, whose death oc- 
curred in Jefferson County. The application for the policy bears 
date July 18, 1905. The policy was issued and delivered to the 
insured during the same month and his death, caused by acute 
Bright’s disease, occurred October 16, 1905. Three matters of 
defense were presented in the court below by appellant’s answer: 
(1) That, in order to pass the required physical examination at 
the hands of appellant’s physician, the insured caused himself to 
be personated by another who falsely assumed his name and 
thereby deceived the physician; (2) that the insured misrepre- 
sented the extent to which he used intoxicating liquors; (3) that 


*% Decision rendered, June 6, 1907. 





1907. ] Metropolitan Life Ins. Co. vs. Ford. 645 


he falsely represented that he had not applied for other insurance 
and been rejected. 

As to the first contention of appellant, there was a failure of 
proof. ‘The issue was, however, submitted to the jury by the 
instructions, and no complaint is made by appellant that the ver- 
dict of the jury could have been otherwise than adverse to it in 
respect to that defense. 

As to the second contention, the evidence was conflicting. 
That of appellant conduced to prove that Ford drank intoxicat- 
ing liquors to excess, even to intoxication at times, but not that 
he was an habitual drunkard. On the other hand, appellee’s tes- 
timony tended to prove that he was a moderate drinker of intoxi- 
cants. This testimony came, in the main, from fellow workmen 
and intimate friends of the insured, whose opportunities for 
learning his habits were afforded by daily association with him 
covering a period of from two to ten years. Some of them ad- 
mitted they had seen him on two occasions when he appeared to 
be drinking, but did not testify that such was his habit. The in- 
sured, in reply to a question, stated in the application that he 
drank “two whiskies a week”. The application did not specify 
the quantity or quality, nor did it prohibit his taking that num- 
ber each week. The testimony fails to show that he took more 
than the two drinks during any week. Obviously this question 
should have gone to the jury, and it was allowed by the court to 
do so. There was some evidence, and a very considerable 
amount of it, to support the finding of the jury, and we cannot say 
the verdict was flagrantly against the evidence as to that ques- 
tion. While appellant insurance company had the right to in- 
form itself of the habits of the insured, and it was his duty to 
truthfully give it the information asked, unless the representa- 
tion made by him as to his use of intoxicating liquors was sub- 
stantially untrue, it cannot be called such a misrepresentation as 
would prevent a recovery. In Mutual Life Ins. Co. vs. Thomp- 
son (94 Ky., 259) the court, in discussing this question, said: 
“But it seems to us an inquiry in regard to the previous habits 
of drinking intoxicating liquors is not material, unless they exist 
to such an extent as to affect the health or physical condition of 
the applicant, and thereby render him an unsatisfactory subject 
for life insurance.” In Provident Savings Life Assur. Soc. vs. 
Dees (27 Ky. Law Rep., 670) the question of misrepresentation 
as to the use of intoxicants by the insured was involved, and the 
court held that it was a question for the jury, to be submitted! 
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under proper instructions: Provident Savings Life Assur. Soc., 
etc., vs. Whayne, 29 Ky. Law Rep., 160; Metropolitan Life Ins, 
Co. vs. Schmidt, 29 Ky. Law Rep., 256. 

Appellant’s third contention rests upon the following ques- 
tions and the answers thereto, all found in the application signed 
by the insured »— 

Have you ever applied to any life insurance company, order 
or association for insurance on your life without receiving the 
exact kind and amount of insurance applied for? (If “yes”, 
give particulars.) 

To this Ford answered: “No.” “State name of the life in- 
surance company, order or association which has declined to 
issue a policy on your life, or, after issuing, has recalled it, or 
has postponed you, except as stated in the foregoing answer.” 
To which Ford answered: “None.” The evidence appearing in 
the record shows that the insured applied on June 23, 1905, 
twenty-five days before applying to appellant, for a policy of 
insurance in the Commonwealth Life Insurance Company, and 
that he was examined by the medical examiner of that company 
June 29th, which was seventeen days before the application was 
made to appellant; that the medical examiner reported to the 
Commonwealth Life Insurance Company on July 3d rejecting 
the risk. It further appears from the evidence that it is the cus- 
tom of the Commonwealth Life Insurance Company to pass on 
the report of examinations in a day or two after they are re- 
ceived at the chief office, or during the same week. The evidence 
does not, however, show when the rejection of Ford’s application 
was ordered or made by that company, or that he was ever noti- 
fied of its rejection. The report of the medical examiner is not 
always accepted. If adverse to the applicant, the company may 
nevertheless offer some other form of policy to the applicant 
than the one applied for, or it may order another examination. 
It only appears in the case at bar that the application of Ford for 
insurance in the Commonwealth Life Insurance Company was 
rejected by that company between June 29 and July 18, 1905. 
The burden was upon appellant to show that the rejection had 
been made known to Ford before he applied to appellant for in- 
surance. It failed to prove that this was done, and appellee testi- 
fied that she was constantly with her husband and knew all about 
his business, and that he was never informed of the rejection of 
his application by the Commonwealth Life Insurance Company. 
The fact that he sought and obtained insurance of appellant is 
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not even persuasive of his having been notified of his rejection 
by the other company, in view of his having about that time 
declared his intention to obtain $1,500 or $2,000 of insurance on 
his life. It is not apparent, therefore, that Ford did not state the 
truth as he knew it in representing to appellant that he had 
not been refused insurance at the hands of another company 
previous to his applying to appellant for insurance. His rejec- 
tion by the Commonwealth Life Insurance Company was not 
complete or effective until notice or information of it was re- 
ceived by him. Such notice in some form or by some means was 
necessary to constitute the rejection, and, until it was received by 
him, he had the right to believe that the insurance for which he 
had applied would be granted to him. 

in the absence of proof that Ford knew of his rejection by the 
other company when he applied to appellant for insurance, it 
will be presumed that the answers made by him in the written 
application to appellant, as to other insurance, were true. It 
must be conceded that, if Ford made the misrepresentation at- 
tributed to him, it was as to a matter material to the risk which 
appellant had the right to know, but, if he did not know that an- 
other company had declined to issue to him a policy, how can it 
be said that the answers made by him on that subject in the 
application to appellant were untrue, or that they were misrep- 
resentations? It was the duty of the jury to determine from the 
evidence whether the insured at the time of making the answers 
contained in the application knew of the previous refusal of an- 
other company to insure him, and the burden was on appellant 
to show such knowledge on his part. If there had been such a 
refusal, and the insured knew of it, his answers were untrue, and 
they constituted misrepresentations. The meaning of the ver- 
dict is that he did not have such knowledge, and that his state- 
ments were not misrepresentations, and, as there was evidence 
to support the verdict, it must stand. 2 Joyce on Insurance, 
§ 1846, thus states the principle controlling the question under 
consideration: “There are two important factors involved in 
cases of concealment. One is the assured’s knowledge, and the 
other the insurer’s knowledge. In both cases the knowledge 
may be actual, or rest upon a presumption based upon the fact 
that the circumstances are of such a character that they ought 
to be known, and may reasonably be presumed to be known. 
The assured could not reasonably be held to have concealed 
a iact of which he had no knowledge, actual or presumed, or one 





_ 
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concerning which it cannot be said that he ought to have known 
it. Even the strict rule in marine insurance does not require 
this.” ; 

The instructions given by the trial court are as follows: ‘“Gen- 
tlemen of the jurv: You should find for the plaintiff in the sum 
of $1,000, with interest from November I, 1905, unless you shall 
believe from the evidence that some other man than John Ford 
named in the policy of insurance issued by the defendant was 
examined by the medical director of the defendant for the John 
Ford named in the petition. If some other man was substituted 
for John Ford, and procured to be examined by the medical di- 
rector in the place of the John Ford named in the petition and in 
the policy of insurance, then the law is for the defendant and you 
should so find. When John Ford made application to the com- 
pany for insurance, there were certain questions submitted to 
him by the company to be answered by him if the John Ford 
named in the policy was the man who answered the questions 
submitted. ' The questions and answers were as follows: ‘(1) 
To what daily or other extent do you use alcoholic stimulants 
To which he answered: ‘Two whiskies a week.’ ‘(2) To what 
daily or other extent do you use wine or malt liquors?’ To 
which he answered: ‘No.’ ‘(3) Have you ever applied to any life 
insurance company, order or association for any insurance on 
your life without receiving exact kind and amount of insurance 
applied for? (If “yes”, give particulars.)’ ‘To which he an- 
swered: ‘No. ‘(4) State name of life insurance company, order 
or association which has declined to issue a policy on your life, 
or after issuing has recalled it, or has postponed you, except as 
stated in the foregoing answer.’ To which he answered: ‘No.’ 
‘(5) Have you ever undergone examination for life insurance 
upon which you did not receive the exact amount and kind of 
policy applied for? (lf “yes”, give particulars.)’ To which he 
answered: ‘No.’ Now, if you shall believe from the evidence 
that the answers given by John Ford to these questions or to 
either of them were not substantially true, and you shall further 
believe from the evidence that he drank materially more whiskey 
or other intoxicants named in these questions than he stated in 
the answers he did drink, then the law is for the defendant, and 
you should so find. Or, if you shall believe from the evidence 
that he had applied to another insurance company, and had not 
received the exact amount of insurance that he had applied for, 
and that he had been informed of that fact by the company to 
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which he had made application, or he had knowledge of the fact 
that his application for other insurance had been refused, then 
the law is for the defendant, and you should so find. But unless 
you shall believe from the evidence that the answers given by 
John Ford to the questions named, or either of them, were not 
substantially untrue, or that some other person was substituted 
for John Ford in the medical examination, then the law is for 
the plaintiff, and you should so find for the plaintiff to the ex- 
tent that I have indicated to you in the beginning of these in- 
structions.” 

It is insisted for appellant that, though in the main correct, the 
instructions contain one error. The error is in advising the jury 
in substance that the representations in the application as to 
there having been no refusal of insurance to Ford by another 
company would not prevent a recovery, unless he had knowledge 
of such refusal, when the application in question was signed by 
him. The lower court doubtless acted upon the theory that un- 
der the facts of this case there could have been no rejection by 
another insurance company of the application from Ford for in- 
surance without his knowledge, because notice to him of the re- 
fusal was necessary to constitute the rejection. We think this 
as true, and for this reason the case at bar is unlike the several 
cases, some of them recently decided by this court, relied on by 
counsel. We think the instructions apply to the facts of this 
case, and that they contain all the law that was necessary to guide 
the jury in arriving at a verdict. 

It is further insisted for appellant that it should have been 
granted a new trial on account of the alleged newly discovered 
evidence set forth in the affidavit filed in the court below. The 
newly discovered evidence is as to an application for insurance 
claimed to have been made by Ford to the Interstate Life Insur- 
ance Company before his application was made to appellant for 
insurance, and that the application was rejected. The affidavit 
of appellant’s agent does not show proper diligence. On the 
contrary, it is reasonably apparent that the evidence in question 
might by proper diligence have been discovered in time for the 
trial of this case. Besides, it is as to a point litigated on the trial, 
and is purely cumulative. “It is a general rule that a new trial 
should not be granted upon the sole ground of a discovery after 
verdict of parol testimony concerning a point litigated, or a fact 
known to a party at the trial, because the converse of this rule 
would open a wide field for unfairness and subornation, and 
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would tend to protract litigation, and render it not only uncer- 
tain, but almost interminable :”’ City of Covington vs. Bostwick, 
26 Ky. Law Rep., 782; I. C. R. R. Co. vs. Colly, 27 Ky. Law 
Rep., 714; Finley vs. Curd, 22 Ky. Law Rep., 1914; Richardson 
vs. Huff, 19 Ky. Law Rep., 1429; Price vs. Thompson, 84 Ky., 
220. 

We are therefore of opinion that the court did not err in re- 
fusing the new trial on the ground of newly discovered evidence. 

Finding no cause to disturb the judgment appealed from, the 
same is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


MANHATTAN LIFE INS. CO. 
vs. 
KEPHART.* 
The insured paid his first premium by a note to the agent, who settled 
with the company. When the next semi-annual premium came due 
the agent was referred to the employer of insured, who agreed to 


settle the insurance, and paid the amount, but in the hurry no receipt 
was given and the agent returned the receipt to the company. 


Held, That the evidence justified the finding that the payment was for 
the second prenium, and not on account of the note. 


Appeal from Circuit Court, Henry County. Action by Birdie 
Kephart against the Manhattan Life Insurance Company. 
Judgment for defendant. Plaintiff appeals. 


HENRY BuRNETT, for Appellant. 
Wo. P. THORNE, for Appellee. 


Hopson, J. 

On November 15, 1904, the Manhattan Life Insurance Com- 
pany issued to W. P. Kephart a policy insuring his life in the 
sum of $1,000 for the benefit of his wife, Birdie Kephart, in con- 
sideration of $15.93 to be paid semi-annually on November 15th 
and May 15th. At the time the policy was issued a mistake was 
made at to Kephart’s age, and the semi-annual premium was 
fixed at $14.50, but this mistake was discovered when the policy 
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reached Kephart, and was corrected. He made a note to the 
agent, Sandford, for the first premium, $15.93, and Sandford set- 
tled the premium with the company. On May 15, 1905, the 
second premium fell due, and by the terms of the policy Kephart 
had thirty days in which to pay it. He was working for J. M. 
Downs, and asked Downs to pay his insurance for him. This 
Downs agreed to do. About the toth of June, and some days 
after the talk with Kephart, Downs was called up by Sandford, the 
agent, who told him that he would like for him to settle Kep- 
hart’s insurance; that it was due, and he would be in Eminence 
the next morning. The next morning Sandford called upon 
Downs, who asked him how much the insurance was. He looked 
at his ratebook and said $15.93. Downs handed him $16. Sand- 
ford was anxious to get on the train, which was standing at the 
station, so that, in order to make the train, he did not give 
Downs the change, seven cents, and failed to give him any re- 
ceipt. Nothing was said between Downs and Sandford as to 
any note. In the following September Kephart died, and this 
action was brought by the widow to recover upon the policy. 
The company in defense of the action pleaded that the premium 
due in May had not been paid. It showed that it had sent Sand- 
ford the receipt, and that Sandford, after keeping it awhile, had 
returned it as unpaid. The company then marked the policy 
forfeited for nonpayment of premium. On the other hand, the 
plaintiff proved that in August Sandford listed the note which 
he held on Kephart with an attorney for collection. Sandford 
testified on the trial, and so did Downs. Downs'’s testimony was 
substantially as above stated. Sandford’s was to the effect that 
he understood he was collecting his note from Downs, although 
he admitted that he did not deliver the note to Downs or say 
anything to Downs about the note. On this evidence the court 
instructed the jury as follows: “The only issue to be tried by 
the jury is as to whether the payment of the $15.93 by the wit- 
ness, Downs, to the agent, Sandford, was intended by Downs and 
was accepted by Sandford as payment of the semi-annual premium 
on the policy sued on, which fell due on May 15, 1905, and was 
payable on or before June 15, 1905. If the jury, therefore, shall 
believe from the evidence that the said payment was intended as 
payment of the said premium and was so accepted, and that said 
payment was made on or prior to June 15, 1905, then the law is 
for the plaintiff, and the jury shall so find in the sum of $1,000, 
with interest from the 15th day of November, 1905. But if the 
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jury shall believe from all the evidence that said payment was not 
intended by Downs to pay the premium due May 15, 1905, or 
that it was not accepted by Sandford as such payment, or that 
it was paid after June 15, 1905, then the law is for the defendant, 
and the jury should so find.” ‘The jury found for the plaintiff, 
and the defendant appeals. 

It is very manifest that Downs was paying the insurance of 
Kephart at his request to save his insurance for him. He did 
not owe Kephart the money. He made the payment purely as 
an accommodation to protect Kephart. The premium had been 
due some days before Kephart mentioned the matter to Downs. 
The purpose of his mentioning the matter to Downs was to get 
the money paid before the days of grace expired, on June 15th. 
The matter oi paying the note which Sandford held was not con- 
templated either by Downs or by Kephart. The note had been 
due some time. Sandford knew that the second premium was 
due. He had the receipt in his hands for collection, and, when 
Downs offered to pay Kephart’s insurance and he collected Kep- 
hart’s insurance, we do not see that he could reasonably have 
understood that he was collecting his note. There was interest 
due on the note. Nothing was said about this, and he afterward, 
and before Kephart’s death, put the note out for collection, 
showing that he still regarded it as a subsisting obligation. The 
jury saw and heard the witnesses, and we cannot say that their 
verdict is so against the evidence as to warrant us in disturb- 
ing it. 

The court might properly have allowed W. B. Pace, the com- 
pany’s agent, to remain in the room when the other witnesses 
were placed under rule, but Pace had no personal knowledge of 
the matters upon which the case turned, and the refusal of the 
court to allow him to remain in the room to assist the counsel is 
not sufficient grounds for granting a new trial. 

The renewal receipt, if admitted in evidence, could have 
thrown no light on the issue the jury were to try. 

Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


REBMAN 
vs. 


GENERAL ACCIDENT INS. CO.* 


The attempt of an aged man with an umbrella under his arm to board a 
train running six or eight miles an hour is a voluntary exposure to 
unnecessary danger within the meaning of an accident policy. 


Appeal from Court of Common Pleas, Allegheny County. Ac- 
tion by Catherine Rebman, administratrix of Mary W. Rebman, 
against the General Accident Insurance Company of Philadel- 
phia. From an order refusing to take off a nonsuit, plaintiff 
appeals. 


WILLIS F. McCook, for Appellant. 
Wo. W. WISHART, for Appellee. 


FELL, J. 
This action was on an accident insurance policy which con- 
tained, among others, these provisions :— 
Nor does this contract extend to nor insure against death 


or any kind of disablement resulting wholly or partly, directly 
or indirectly, from voluntary exposure to unnecessary danger. 


The certificate holder is required to use all due diligence for 
personal saiety and protection. 

The insured had frequently taken the 1.02 p. m. train of the 
Pittsburg & lake Frie Railroad at a station near his home for 
Pittsburg. Several days before the accident had resulted in his 
death orders had been given not to take on passengers at this 
station, but mail was received and discharged there. The insured 
did not know of this order. He went to the station expecting the 
train to stop. He saw it approach the station with steam off and 
at reduced speed. While it was running six or eight miles an 
hour, he took hold of the rail at the front platform of the last car 
with his left hand, placed his left foot on the lower step, and was 
in the act of raising his body, when his hold was broken, and he 
fell backward and was killed. He was nearly sixty-six vears of 
age, 5 feet 534 inches high, and weighed 184 pounds. He had an 
umbrella under his left arm. When he seized the handrail of the 
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car with his left hand, the train was passing to his right. He 
did not move with it, but stepped directly on, as a person would 
step on a standing car. The speed of the train was accelerated 
about the time he took hold of the rail, but the contention that 
he was thrown off by a sudden jerk or jar of the train after he 
was safely 6n the step is not sustained by the testimony. He did 
not succeed in getting on the step, but was in the act of doing 
so, with his knee bent and his body inclined toward the car, when 
he fell. 

Under this state of facts, was a judgment of nonsuit properly 
entered? The question is not strictly whether the insured was 
negligent, but whether he exposed himself to a risk not covered 
by the policy. The words “voluntary exposure to unnecessary 
danger”, in the clause exempting from liability, have been con- 
strued by this court and generally, as an intentional and unneces- 
sary exposure to danger so obvious that a prudent person exer- 
cising reasonable foresight, would have avoided it: Burkhard 
vs. Travelers Ins. Co., 102 Pa., 262; De Loy vs. Travelers Ins. 
Co., 171 Pa., 1. In the case last cited, it was said by Sterrett, 
C. J.: “* * * Tf aman acts so recklessly and carelessly that 
he shows an utter disregard of a known danger, then he may be 
said to have exposed himself voluntarily to danger. Or, if the 
risk of danger is so obvious that a prudent man, exercising rea- 
sonable foresight, would not have done the act, then he may be 
said to have voluntarily exposed his person to danger.” The 
clause of the policy must be held to apply whenever the insured 
is injured in a manner that should have been anticipated, while 
voluntarily doing something that ordinary prudence would for- 
bid. No other construction would give effect to the intention of 
the parties to the policy. 

Ar attempt to board a moving train is always dangerous. An 
attempt by a man of the age and weight of the insured, with an 
umbrella under his arm, to board a train running six or eight 
miles an hour, is so obviously dangerous that a prudent person 
would not make it. It is so universally regarded as dangerous 
that it must be considered as within the class of risks excepted 
in the policy. The fact that the insured may have believed that 
the train would stop at the station does not strengthen the plain- 
tiff’s case. If he acted on that belief, he attempted to get on a 
moving train which he expected would come to a full stop in a 
few seconds. This was the needless assumption of a manifest 
risk. If he observed that it was not to be stopped he intention- 
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ally exposed himself to a still greater danger. In either event 
there was a “voluntary exposure to unnecessary danger’, within 
the meaning of the contract, and a failure to “use all due dili- 
gence for personal safety and protection”. His act was not the 
less voluntary because it may have been on a sudden impulse 
without reflection. He intended to do what he did, and the 
words of the policy admit of no distinction between premeditated 
acts and impulsive acts, springing from a fully formed intention. 
The danger cannot be considered as not obvious because he may 
‘not at the moment fully have understood and appreciated it. He 
could have seen it and would have seen it and comprehended it 
if he had given to what he was doing the reasonable attention 
that ordinary prudence required. 

The judgment is affirmed. 

Mestrezat and Stewart, JJ., dissent. 


SUPREME COURT OF ARKANSAS. 


CAPITAL FIRE INS. CO. 
v8. 
KING.* 


The provision in the statutes of Arkansas making substantial compliance 
with the conditions aid warranties of policies concerning personal 
property sufficient, does not apply to insurances on real property 
where the rule is unchanged that a warranty must be strictly true. 


Where the insured warranted in the application that if he misrepresented 
any material fact the policy should be void, a statement therein that 
the cost of the building was $2,000, while, according to his own 
testimony, it was only $1,700, was a material misrepresentation which 
avoided the policy, though the insurance was only for $1,200. 


Appeal from Circuit Court, Hempstead County. Action by J. 


C. King against the Capital Fire Insurance Company. From a 
judgment for plaintiff, defendant appeals. 


C. S. Conuins, for Appellant. 
W. S. EAKIn, for Appellee. 
BATTLE, J. 
This appeal was taken by the Capital Fire Insurance Com- 
pany to reverse a judgment recovered against it by J. C. King 
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in the Hempstead Circuit Court on a policy of insurance against 
fire. 

On the 4th day of September, 1905, appellant insured appellee 
for the term of three years, for an amount not exceeding $1,200, 
against all direct loss or damage by fire to a certain dwelling 
house described in the policy. 

An application for the policy contained the following stipula- 
tions :— 


| [appellee] warrant the foregoing application to contain a 
full and true description and statement oi the conditions, situ- 
ation, value and occupation and title of the property proposed 
to be insured in the Capital Fire Insurance Company; and I 
wairant the answers to each of the foregoing questions to be 
true, full and complete and correct, and the same shall be a 
part of my policy of insurance in said company, and it is hereby 
expressly understood and agreed that this company shall not 
be held liable for any loss or damage until the application is 
approved by the home office, in Little Rock, Ark. 


The policy contained, among other things, the following 
clauses :— 


Special reference is had to the insured’s application, which 
is his warranty, and is the basis upon which this policy is is- 
sued, and is made a part of the contract. 


This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning the insurance or the subject there- 
of; or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by the 
insured touching any matter relating to insurance, or the sub- 
ject thereof, whether before or after the loss. 


Among the questions asked and answered in the application 
was the following :— 

“What did it [the house] cost?” To which he answered: 
“$2,000.” 

The house was destroyed by fire during the term of the policy. 
King, the insured, brought an action upon the policy against the 
insurer. In the trial which followed he testified that the house 
cost $1,700. No witness testified that it cost more. The defend- 
ant requested the court to instruct the jury as follows: “You 
are instructed that, from the evidence in this case, you must find 
for the defendant.” The court refused the request, the plaintiff 
recovered a judgment for $1,200, and the defendant appealed. 

in Providence Life Assur. Society vs. Reutlinger (58 Ark., 528) 
this court said :— 
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“As a general rule, a warranty is a stipulation expressly set 
out, or by inference incorporated, in the policy, whereby the as- 
sured agrees ‘that certain facts relating to the risk are or shall 
be true, or certain acts relating to the same subject have been 
or shall be true, or certain acts relating to the same subject have 
been ‘or shall be done’. Its purpose is to define the limits of the 
obligation assumed by the insurer, and it is a condition which 
must be strictly complied with, or literally fulfilled, before the 
right to recover on the policy can accrue. 

“It is not necessary that the fact or act warranted should 
be material to the risk, for the parties by their agreement have 
made it so, Lord Eldon says: ‘It is a first principle in the law 
of insurance that, if there is a warranty, it is a part of the contract 
that the matter is such as it is represented to be. The materi- 
ality or immateriality signifies nothing :’ Mechanics’ Ins. Co. vs. 
Thompson, 57 Ark., 279; Western Assur. Co. vs. Altheimer, 58 
Ark., 565. 

‘On the other hand, representations are no part of the contract 
oi insurance, but are collateral or preliminary to it. When made 
to the insurer at or before the contract is entered into, they form 
a basis upon which the risks proposed to be assumed can be 
estimated. They operate as the inducement to the contract. 
Unlike a false warranty, they will not invalidate the contracts, 
because they are untrue, unless they are material to the risks, 
and need only to be substantially true. They render the policy 
void on the ground of fraud, ‘while a noncompliance with a war- 
ranty operates as an express breach of the contract’.” 

This distinction between warranty and representations is 
recognized by the two clauses copied in this opinion from the 
policy. 

Joyce on Insurance says: “A warranty in a contract of insur- 
ance must, if affirmative, be strictly and exactly true, and, if 
promissory, must be literally fulfilled. The validity of the contract 
depends thereon; otherwise it becomes void. No departure can 
be allowed in the slightest particular in any matter warranted. 
The very purpose and meaning of a warranty is to preclude all 
questions for what purpose it was made, or whether it was made 
for any purpose at all by the insured. Once it is inserted in the 
policy or made a part thereof by proper reference, it binds the 
assured as made, it matters not whether the breach proceeds 
from fraud, negligence, misinformation, or to what cause non- 


compliance is attributable. If it be an affirmative warranty, and 
VoL. XXXVI.—42. 
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is false, there is a breach; if it be promissory, and is not strictly 
performed the contract is vitiated:” 2 Joyce on Ins., § 1970; 3 
Cooley’s Briefs on the Law of Insurance, pp. 1130, 1131, 1154, 
and cases cited. To the same effect is 1 May on Insurance, § 156. 

The General Assembly recognized this rule of law as in force 
in this state, and modified it by statute as follows :— 

In all actions against any fire insurance company, individual 
or corporation, for any claim accruing or arising upon or 
growing out of any policy upon personal property issued by 
any such company, individual or corporation, proof of a sub- 
stantial compliance with the terms, conditions and warranties 
of such policy, upon the part of the assured, or party, indi- 
vidual, person or corporation to whom it may have been is- 
sued, or their assigns, shall be deemed sufficient, and entitle 
the plaintiff to recover in any such action.—[Kirby’s Dig., 


§ 43758. 

As to real property the rule of law was left unchanged. 

The agreements which are set out in the application were 
made a part of the policy and conditions of the insurance. In 
incorporating them into the policy, they were expressly made 
warranties. They thereby became what are denominated affirm- 
ative warranties, and their truth, exactly as stated, was made a 
condition upon which the insurance company would become lia- 
ble for iosses by fire without which the assured was not entitled 
to recover. He warranted that the house insured cost $2,000. 
It cost only $1,700, according to his own testimony. ‘The war- 
ranty was thereby broken, and the policy made void. 

Reversed, and remanded for a new trial. 


HI, C. J. (dissenting). 

The policy contains this provision :— 

This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning the insurance or the subject there- 
of; or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by 
the insured touching any matter relating to insurance, or the 
subject thereof, whether before or after the loss. 

There is a misrepresentation in writing of the cost of the 
house, it being put in at $2,000, when in fact it was $1,700, ac- 
cording to King’s testimony; but that is not a material misrep- 
resentation. The policy on the house was for $1,200. The house 
was as easily subject to a $1,200 risk on a valuation of $1,700 as 
on a valuation of $2,000, and the policy becomes a liquidated de- 
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mand in case of loss: Kirby's Dig., § 4375. There was ample 
margin to make the $1,200 risk a sound one. It is true that 
parties may foolishly contract to warrant the veracity or accu- 
racy of immaterial matters, and the courts must enforce the con- 
tracts as written; but, where a contract contains such a clause 
as the one above quoted, then it becomes clear that misrepresen- 
tations and concealments of material matters are the ones con- 
tracted to avoid the policy, and not immaterial matters. 

It is not good construction to limit this clause to misrepresen- 
tations and concealments which are not warranties. Where the 
misrepresentation or concealment is material, then, under this 
clause, it avoids the policy; when it is not material, then it does 
not. Where a matter is contracted to be a warranty, and does 
not fall within this clause as a misrepresentation or concealment, 
then the warranty provision alone prevails; when it falls, as does 
this one, within both clauses, the familiar rule of construction 
that these printed and fixed contracts be most strongly construed 
against the makers of them renders this clause controlling, and, 
unless the misrepresentation is material, should not avoid the 
contract. 

Riddick, J., concurs in this dissent. 








> 
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COURT OF APPEALS OF NEW YORK. 


TANENBAUM 
vs. 
FEDERAL MATCH CO.* 


A broker contracted with insured to furnish such insurance as might be 
needed, and not less than $50,000 annually, upon the latter’s factory at. 
the price or premium of $4 per $100 of insurance for a period of ten 
years. Two of the policies having been canceled by the companies, 
others were substituted by the broker, and a bill was sent to insured 
for the premiums on the same. Payment was refused on the ground 
that the price of the insurance for the year had been paid. As a re- 
sult of the dispute, the contract was repudiated by insured, and the 
broker sued for the stipulated damages. 


Held, That the mere demand for additional compensation than he was 
entitled to by the broker did not justify the repudiation so long as 
the insurance was furnished. 


Held, That an action brought before the expiration of the year, where 
mutual and continuous obligations were involved, was not premature. 


Where the insured plead that the rescission was for fraud, it was not en- 
titled to assert that the action was premature. 


Where the broker paid less for the insurance than he represented he 
would be obliged to pay, and the defendant had for several months 
known the fact, and took no action, it cannot thereafter repudiate on 
the ground of fraud. 


Appeal from Supreme Court, Appellate Division, First Depart- 
ment. Action by Moses Tanenbaum against the Federal Match 
Company. Plaintiff appeals from a judgment of the Appellate 
Division, affirming a judgment dismissing plaintiff’s complaint. 


ERNEST HALL, for Appellant. 
DicKINSON W. RICHARDS, for Respondent. 


Hiscock, J. 

Appellant brought this action for the purpose of recovering 
upward of $4,500 as stipulated damages for the alleged breach by 
respondent oi a written contract, whereby, for the period of ten 
vears, the appellant, as an insurance broker, agreed to furnish, 
and the respondent agreed to accept, such insurance as might be 
needed, and not less than $50,000 per year upon the latter’s fac- 
tory and property at the price or premium of $4 per Too. 

At the close of the evidence each party asked for the direction 
of a verdict, and the trial court granted the motion of the re- 
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spondent, placing its decision upon the grounds: First, that the 
action was prematurely brought, respondent having committed 
no actionable breach at the time of its commencement; and, 
secondly, that the appellant ‘himself had broken the contract in 
question by his unconscionable demand” for compensation or 
premiums upon certain policies of insurance furnished by him. 
In the view which we take of the evidence this disposition was 
erroneous, and the propositions upon which it was based will be 
considered in the inverse order from that in which they are above 
stated. 

A short time after the contract above referred to took effect 
between the parties, two of the original policies procured by the 
appellant for respondent and running for a year were canceled 
by the companies, and thereupon the former procured and deliv- 
ered to the latter new policies to take the place of the ones thus 
canceled. After these had been delivered, the appellant presented 
a bill at the stipulated rate of $4 per too, and amounting in the 
aggregate to $300 for procuring these policies. The respondent 
disputed and rejected this bill, upon the ground that the appel- 
lant had already received his full compensation for a year upon 
the original policies which had been canceled, and was not enti- 
tled to a second compensation or premium upon the policies 
issued in the place thereof. This was the exact dispute between 
the parties, and appellant’s alleged wrongful and unconscionable 
conduct which is held to have effected a breach of the contract 
consisted solely in his insistence that under the terms of a writ- 
ten contract he was entitled to compensation at the stipulated 
rate pon every policy issued; whereas, the respondent claimed 
—and the courts have since held—that he was only entitled to 
compensation once for an entire year of insurance. It is undis- 
puted that respondent, as the result of the appellant’s demands 
and of the dispute thereby precipitated, forthwith by acts and 
notice assumed to repudiate and rescind the contract, and it is, 
perhaps, proper to test its standing upon this appeal as well by 
the question whether it had the right to rescind as by the one 
whether appellant’s conduct amounted to a rescission. If either 
inquiry could be answered in its favor, such answer would lead 
to affirmance of the judgment. But, as already intimated, we are 
unable to give such an answer. 

No authority has been called to our attention or found which 
sustains the proposition that the conduct of the appellant in de- 
manding more compensation than he was entitled to amounted 
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to a repudiation of the contract or justified such repudiation by 
the respondent. The appellant in no wise coupled with his de- 
mand a refusal to fulfill his contract to furnish insurance, unless 
the same was complied with. He had already delivered the poli- 
cies on account of which it was made, and he neither demanded 
the return of them, nor stated that in the future he would refuse 
to furnish insurance in accordance with his contract, if his bill 
was not paid. His demand involved no hidden fraud upon or de- 
ceit of the respondent. It was made openly, and was based upon 
a construction of a written instrument executed by and open to 
the consideration of both parties, and not induced in respect to 
this matter by any fraud or misrepresentation. There is no evi- 
dence that the claim was not made seriously and in good faith, 
however erroneously, and it is some evidence of its plausibility 
that respondent's attorney admitted the correctness of some por- 
tion of the bill, and that the trial court, in the action subsequently 
brought to enforce its payment, decided in favor of its correctness, 
But it is said that as now determined the claim was untenable; 
that if enforced it would have involved serious expenses to the 
respondent in the course of ten vears; and that therefore it was 
unconscionable, and such a violation of the confidential relations 
existing between the parties under the contract as to effect or 
justify a rescission of the latter. 

The fact that the appellant’s construction of the contract would 
have made the same an onerous one for the respondent, and 
would have rendered its insurance much more expensive than it 
had expected, cannot be a matter of controlling influence. If the 
parties had fairly and understandingly executed a contract which 
compelled such payment, its unexpected results would not have 
been a ground for relief, and either party would have been en- 
titled to insist upon performance. Neither do we think that ap- 
pellant’s demand was a violation of any confidential relation be- 
tween him and the respondent. The contract which they ex- 
ecuted undoubtedly did make the appellant the agent of the re- 
spondent for the purpose of procuring insurance, and in respect 
to that duty the former may be assumed to have been bound to 
act with honesty and fidelity in the interest of his principal. But 
there was no confidential relation between the parties in respect 
to the compensation to be paid by the company to the broker for 
his services. In relation to this they were parties with opposing 
interests ; each standing upon his contract and entitled to enforce 
his full rights thereunder. Respondent’s position, therefore, ulti- 
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mately rests upon the proposition that, if a party to a contract 
for the sale of goods or the rendition of services demands upon 
his construction of the contract a greater price or compensation 
than he is entitled to, this amounts to a rescission of the con- 
tract by hin or affords justification to the other party for such 
rescission. The law of rescission of contracts has not yet ad- 
vanced to that point. Neither does it seem to us that there is 
any force whatever in the suggestion that, when appellant pre- 
sented his bill, the respondent was compelled to rescind the con- 
tract, lest otherwise it might be deemed to have assented to his 
demand and to have placed a practical construction upon the 
contract. Of course, if the respondent, having received the poli- 
cies, had kept silent under the demands, this might have been 
some evidence of an assent thereto; but a prompt refusal to com- 
ply with or submit to appellant’s demands and construction of 
the contract would have obviated any difficulty of this kind. The 
fact that the parties to a contract may ditfer and become involved 
in litigation about its meaning has never yet been held to afford 
an adequate reason for rescinding it. 

The clause in the contract under which especially this action 
was brought reads as follows :— 

it is further specifically understood and agreed that if said 
party of the second part shall at any time during the period 
of this contract, sell or dispose of its business or discontinue 
business, or for any other reason shall not require or take in- 
surance under this agreement as hereinbefore provided, the 
parties of the first part shall forthwith be entitled to recover 
from said party of the second part, the sum of five hundred 

(500) dollars for each year or portion of a year of the then un- 

expired term of said contract. 

The argument that the action was prematurely commenced 
proceeds upon these lines: The respondent, it is said, was obli- 
gated by its contract to receive and pay for a certain amount of 
insurance each year; at the time when the dispute arose between 
the parties, and it announced its repudiation of the contract, 
insurance had been written for a vear, which then lacked several 
months of expiration; announcement by respondent thus in ad- 
vance that it would not be bound by the contract was not a suffi- 
cient breach to sustain an action, but it was the duty of the 
plaintiff to await the expiration of the year and then tender in- 
surance and upon default commence his action. And in this 
arguinent this action is likened to one wherein the maker of a 
promissory note has declared in advance of its maturity that he 
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will not pay the same, and which declaration has been held in- 
sufficient to sustain an action before the note matured. If the 
assumption of facts made in this argument was complete and 
correct, the conclusion adopted might be proper; but the as- 
sumption is not complete and correct, and therefore the conclu- 
sion is incorrect. The contract between the parties was not a 
mere naked agreement upon the part of one of them year by year 
to take and pay for a certain amount of insurance, but it was 
made up of various mutual and interdependent obligations, some 
of which upon the part of the respondent were continuously op- 
erative during the entire life of the contract. For instance, while 
the respondent was bound to take a certain minimum amount of 
insurance, it was also bound to take through appellant any amount 
required in excess of this minimum, and also to take through him 
casualty insurance, or insurance on other property if required. 
It was bound not to sublet the premises or assign the lezse 
except upon prescribed conditions, and not to increase the risks ; 
to comply with the terms of any policies of insurance delivered 
to it by the plaintiff; to maintain watchmen at certain times 
and certain apparatus for protection against fire as the appellant 
might determine; and especially to allow the latter from time to 
time to enter upon the premises occupied by it for the. purpose 
of making various changes, alterations, additions and repairs in 
and to such apparatus. Performance of some of these agree- 
ments was fairly a condition precedent to the supply of insurance 
by appellant. All of them were so connected with his obligations 
that when the respondent repudiated and refused longer to ob- 
serve its obligations it in effect rendered impossible and obviated 
any necessity of tender of performance by appellant. It insisted 
upon a complete repudiation of the entire contract, and appel- 
lant was entitled to take it upon its own theory, and immediately 
bring his action for breach in accordance therewith: Nichols vs. 
Scranton Steel Co., 177 N. Y., 471; Roehm vs. Horst, 178 U. 
a: 

We think there is another answer to this argument that the 
action was prematurely brought. No such defense as that was 
pleaded; but. on the contrary, respondent by its answer reiter- 
ated and unequivocally stood upon the claim that this contract 
was the product of fraud on the part of appellant, and that it had 
rescinded the same. 

While it was not considered either by the trial court or by the 
Appellate Division in dismissing the action, respondent now 
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urges another ground which might have been so considered, and 
which, therefore, if well taken, might now be adopted as a basis 
for athrming the judgment. It claims that appellant represented 
to it that he could not obtain insurance at less than about the 
price which he was to receive under the contract with it; that it 
was induced by such representation to make the contract; that as 
a matter of fact appellant was able to and did obtain insurance at 
a very much less rate than stated in said representations; that 
this was a fraud for which the contract might be rescinded. The 
evidence to sustain this theory is at certain points somewhat in- 
definite and obscure. While it is clear that appellant did make 
the representation in question, and it is probably fair to assume 
that respondent’s officials were influenced thereby in making the 
contract, we have been unable to find any very distinct evidence 
as to the rate at which the insurance was actually obtained from 
the companies, unless this is to be spelled out from the premiums 
recited in some policies which have been put in evidence. We 
shall, however, assume that there was evidence to support all 
branches of respondent's contention upon this proposition. But 
doing this there remains an obstacle to the successful mainten- 
ance of this defense. ‘The gist of this defense is that appellant 
paid a much less rate of insurance to the companies than he had 
represented to respondent he would be compelled to pay. The 
contract was made in September, 1900. The man who as presi- 
dent of the respondent dealt with and made the contract with ap- 
pellant testified: “We expected Mr. Tanenbaum to make a 
profit; expected that he was going to make a contract out of 
which he would make a profit. After he had supplied the first 
policies under this contract, I knew what he was paying the in- 
surance companies, and never found any fault with what he was 
paying the insurance companies down to March 18, 1gor.” It 
thus appears that the respondent, through its proper official, for a 
period of several months, knew of the facts which made the rep- 
resentations, as claimed, false and fraudulent, and yet no repudia- 
tion of the contract or complaint was made. It is elementary 
that a person induced by fraud to enter upon a contract must 
promptly repudiate the same upon discovery of the fraud, and 
that he cannot quietly sleep upon his rights for months, as did 
this defendant. 

These views on the various points involved lead us to the con- 
clusion that the direction of a verdict in behalf of respondent was 
error, and that a new trial must be had, with costs to abide event. 
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Cullen, C. J., and Werner and Willard Bartlett, JJ., concur. 
Gray, Edward T. Bartlett and Haight, JJ., dissent. 
Judgment reversed, etc. 


SUPREME COURT OF PENNSYLVANIA. 


NEW YORK FINANCE CO. 
vs. 


UNITED SECURITY LIFE INS. & TRUST CO. 
OF PENNSYLVANIA.* 


The insured applied for an endowment policy under a plan by which he 
was to receive at once the face amount of the policy, for which he 
was to pay annually the ordinary premium, with simple interest dur- 
ing the endowment period, or until previous death, and was to give 
security for such payments. In case of failure to pay the premiums 
the policy lapsed and the amount received was to be returned to 
the company, less a surrender value. The application was at first 
refused on advice of the medical examiner, because a substandard 
risk, but was afterward consented to on condition that he secure in 
another company a policy on his life and assign it to the company 
which was done in a form absolute, and a life estate was also as- 
signed to it as security. Payments were kept up by the insured until 
his death. 

Held, That the policy in the other company was not assigned as security 
for the payments, but was of the nature of a reinsurance of the risk 
because of its substandard character, and the proceeds of such policy 
belonged to the insurer, not to the representatives of the insured. 


Appeal from Court of Common Pleas, Philadelphia County. 
Action of the New York Finance Company against the United 
Security Life Insurance & Trust Company of Pennsylvania. 
Judgment for defendant and plaintiff appeals. 

Argued before Mitchell, C. J., and Fell, Mestrezat, Potter and 
Stewart, JJ. 


REYNOLDS D. BRown, MALCOLM LLoyD, JR., and CHARLES 
H. Burr, for Appellant. 
Henry LA BARRE JAYNE and BIppDLE & WArD, for Appellee. 


FELL, J. 
The facts that appear from the case stated and the exhibits 
thereto are these: C. S. Costello applied to the defendant com- 
pany for endowment life insurance under a plan by which the in- 
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sured receives at once the face value of the policy and gives to 
the insurance company security for the payment at fixed periods 
of certain sums of money, which are made up of the usual life 
insurance premiums and simple interest on the money received. 
These payments are to continue until the end of the endowment 
period or the death of the insured, when the insured or his legal 
representative retains the money received, and the insurance 
company surrenders the security given. If the insured fails to 
pay the premiums and interest, the policy lapses, and he is re- 
quired to return to the insurance company the amount received, 
less the surrender value of the policy at the time of default. The 
defendant at first refused Costello’s application on the advice 
of its medical examiner, but afterward agreed to make the con- 
tract of insurance applied for, provided that he would obtain and 
assign to it an insurance policy of the New York Life Insurance 
Company for $3,000. In pursuance of this plan, the defendant 
company paid Costello $3,000, and he covenanted to make 
monthly payments of premiums and interest, and to secure the 
payments he gave his bond with a warrant of attorney, and as- 
signed a life estate worth $1,000 a year, derived by will from his 
mother. He also obtained a policy of life insurance for $3,000 
from the New York Life Insurance Company, which he trans- 
ferred to the defendant by an assignment, which on its face was 
absolute and without conditions. Costello subsequently assigned 
his life estate and the policy of the New York Life Insurance 
Company to G. E. Hackett, who assigned them to the New York 
Finance Company, the plaintiff in this action. Costello paid the 
interest on the money received and premiums on both policies 
from their date, October 26, 1898, until his death, in May, 1904, 
when the defendant canceled his bond, but claimed the insurance 
money due by the New York Life Insurance Company. The 
controversy relates to the right to this money, and the decision 
of the case turns on the effect to be given to the assignment of 
the policy. If it was intended to secure the fulfillment of the con- 
dition of Costello’s bond, to pay interest and premiums to the 
defendant during the life of its policy, it becomes the property 
of the plaintiff; if it was reinsurance, it belongs to the defendant. 

The intention of the parties must be gathered from their acts. 
The transaction was not the loan of money and the giving of col- 
lateral security for its repayment. It was an insurance differing 
from the ordinary endowment insurance in the respect before 
mentioned, and the only difference between the policy issued 
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and that in general use was in the provisions to secure the pay- 
ments stipulated for, which were necessary because of the special 
plan of insurance. Costello was under no obligation to return 
the money received. The condition of his bond was that he 
should pay interest and insurance premiums, and to secure these 
payments he assigned his life estate. This assignment was pro- 
vided for by the policy, but no mention is made in it of other 
insurance to be obtained. If the risk had been one the defend- 
ant was willing to accept, the transaction would have ended with 
the giving of the bond, the assignment of the life estate, and the 
issuing of the policy. But Costello was what is known as a sub- 
standard risk. The expectancy of his life was equal to that of a 
much older person or of one engaged in a hazardous occupation, 
and the defendant was unwilling to insure him. It finally agreed 
to issue its policy to him on condition that he would obtain and 
assign to it the policy of another insurance company. The pur- 
pose in requiring this policy could not have been to secure the 
payment of interest and premiums during Costello’s life. This 
had already been secured to the defendant’s satisfaction. If he 
defaulted in his payments, its policy lapsed, and it could have re- 
course to his bond and sell his life estate. What it insisted upon 
was, not to be secured against a lapse of the policy, a risk it was 
willing to assume, but to be insured against the risk of substand- 
ard insurance; not against the risk of his failure to pay if living, 
but that of his death at a period earlier than the usual expectancy 
of the life of a person of his age. The policy of the New York 
Life Insurance Company was therefore not a pledge to secure the 
fulfillment of Costello’s bond, but a reinsurance of his life for the 
benefit of the defendant. 
The judgment is affirmed. 
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SUPREME COURT OF MICHIGAN. 


HALE \ 


m 


MICHIGAN FARMERS’ MUT. FIRE INS. CO. ) 


oF St. CLAIR AND SANILAC COUNTIES.* 






The note given by a member of a mutual company provided that if not 
paid when due the policy should cease and remain void until paid. 
The note was by the policy made part of the contract. 

Held, That failure to pay the note prevented recovery on the policy, and 

it was immaterial whether such notes were authorized by the charter 

or not. 








Error to Circuit Court, Sanilac County. Action by Dayton 
Hale against the Michigan Farmers’ Mutual Fire Insurance Com- 
pany of St. Clair and Sanilac Counties. Judgment for defendant, 
and plaintiff brings error. 








C. F. Gatss, for Appellant. 
Avery & WALsH (W. H. Burgess, of counsel), for Appellee. 










MONTGOMERY, J. 

This is an action on a policy of insurance. Judgment in favor 
of defendant was based upon a directed verdict. Plaintiff brings 
error. 

The material facts are that plaintiff made a written application 
to become a member of defendant company, which application 
was accepted and a policy of insurance issued. A promissory 
note of the plaintiff, given on the 27th day of October, 1903, and 
due on the 1st day of December, 1903, for $11.80, the same be- 
ing the estimated advance assessments for the period of the 
policy; namely, three years, was executed at the same time and 
as a part of the application. The application for insurance and 
this blank note consisted of one sheet of paper; the note being 
separate from the application at the time it was received by the 
company. At the time this application and note were received 
and accepted, the defendant company issued to plaintiff its policy 
of insurance. The application and note were made a part of the 
contract of insurance by the terms of the policy. This policy 
insured against loss by fire the dwelling house of plaintiff, house- 
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hold furniture, etc.; the house being insured for $600, and the 
furniture for $100. On the 2d day of February, 1905, this dwell- 
ing and contents were destroyed by fire; the loss on the house 
being $600, and on the furniture $48.58. Plaintiff by this action 
now seeks to recover $648.58. The assessment note, given fif- 
teen months before the fire, was nat paid at the time of the fire, 
and is still unpaid. The note had this provision :-— 

It is a part of this contract that in case this note be not paid 
at or before maturity or thirty days after maturity that such 
policy shall cease and determine and be null and void and so 
remain until such note shall have been fully paid to said com- 
pany as provided in said policy. 

Plaintiff at no time offered to pay the note. 

If it be assumed that this contract is valid, or has for the pur- 
poses of this case binding force, it is clear that plaintiff’s right 
to recover is defeated by his default: McIntyre vs. Michigan 
State Ins. Co., 52 Mich., 188; Robinson vs. Continental Ins. Co., 
76 Mich., 641. Plaintiff does not question the rule of the cases 
cited, but contends that under the statute under which defendant 
was organized (Comp. Laws, § 7266 et seq.), and under its char- 
ter filed with the Insurance Commissioner, the defendant did 
not have the right to accept premium notes as advance payment 
for assessments or otherwise, and it is argued that, as the note 
was unauthorized, the plaintiff cannot be in default for not pay- 
ing it. We find it unnecessary to determine whether the statute 
or the charter are one or either broad enough to authorize the 
form of contract which the parties attempted to make. It is 
enough to rule this case to determine, as we do, that the only 
contract which the plaintiff has is one based upon the considera- 
tion of this note. The parties neither of them understood or at- 
tempted to make any other. Either the defendant’s engagement 
had sufficient consideration in the note in the terms employed, or 
it had none. It is not open to plaintiff to assert that he has a 
contract in terms which no one contemplated by eliminating the 
consideration as consisting of an ultra vires engagement. The 
plaintiff is estopped from making this contention. See Dewey 
vs. Railway Company, 91 Mich., 351, 361; Cahill vs. Ins. Co., 2 
Doug., 124; Ins. Co. vs. Murphy, 8 R. I., 131; Jones vs. Dana, 24 
Barb. (N. Y.), 395; Fell vs. McHenry, 42 Pa., 41. 

The judgment is affirmed. 
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SUPREME COURT OF MICHIGAN. 


BAUMLER 
v8. 
FARMERS’ NORTHERN MUT. FIRE INS. CO., LimitTEep.* 


Where the alleged fraud of plaintiff is not set forth as required in the court 
rules it is not in issue. 


Where the insured was unable to read, and correctly stated the amount 
of a mortgage to an agent, and the latter, who filled out the policy 
and application, described the amount of the mortgage as much less, 
the policy was not avoided by the error. 


Error to Circuit Court, Menominee County. Action by Emil 
Baumler against the Farmers’ Northern Mutual Fire Insurance 
Company, Ltd. Judgiment in favor of plaintiff, and defendant 
brings error. 


Norwoop Bowsers, for Appellant. 
Miuus & Cain, for Appellee. 
CARPENTER, J. 

In the lower court plaintiff recovered a verdict and judgment 
in a suit brought upon a policy issued to him by defendant insur- 
ing against loss by fire a certain building and its contents. One 
of the grounds of error relied upon by defendant: viz., the fraud 
of plaintiff, is not open for consideration, because it was not 
set iorth in the notice attached to its plea, as required by Circuit 
Court rule No. 7, subd. B. There is but one other ground, and 
that is this; viz., that the contract of insurance was void, be- 
cause a mortgage of $1,000 upon the insured property was de- 
scribed in the application and the policy as a mortgage of $200. 
The testimony of plaintiff tended to prove that he correctly 
stated the amount of this mortgage to defendant’s agent, who 
filled out the application and the policy, and that plaintiff signed 
the application without reading it (indeed, he could not read 
English) and without its being read to him. If this testimony is 
true—and this was a question which was properly left for the 
jury to determine—the erroneous description of the mortgage 
did not avoid the policy: Fire Ins. Co. vs. Throop, 22 Mich., 
145; Beebe vs. Ins. Co., 93 Mich., 514; Russell vs. Ins. Co., 80 
Mich., 407; Richards vs. Washington Fire & Marine Ins. Co., 
60 Mich., 420; Crouse vs. Fire Ins. Co., 79 Mich., 249. 

The judgment is affirmed. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


LIABILITY ON OFFICIAL BOND. 

In the case of Growbarger et al. vs. United States Fidelity & 
Guaranty Company et al., decided by the Court of Appeals of 
Kentucky, in a decision rendered June 12, 1907, that where a bond 
was issued to a town, as surety on a marshal that he should well 
and truly discharge all the duties of his office, the surety was 
liable in a suit brought against him by the widow of a party whom 
he shot while arresting him. 


BENEVOLENT SOCIETY—STATUTE AS TO SUICIDE. 

In the case of Tice vs. Supreme Lodge K. P., decided by the 
Supreme Court of Missouri May 29, 1907, it was held that the 
statute of that state regarding suicide as a defense did not apply 
to fraternal societies licensed to do business there under the act 
of 1897, which provided that such societies should be exempt 
from the laws thereafter passed unless they are expressly des- 
ignated therein. 
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SUPREME COURT OF NORTH CAROLINA. 


WATERS 
v8. 


SECURITY LIFE & ANNUITY CO.* 


The plaintiff's intestate made written application for a policy and ex- 
ecuted notes for the premiums, which were forwarded to the com- 
pany. The application was accepted and a policy was issued in con- 
formity with it and delivered to the insured who, claiming that the 
agent had altered the application, and that the policy did not conform 
to the original application, returned it to the insurer for cancellation. 
The company, claiming it to be correct, sent the policy to its agent 
for redelivery and adjustment of the dispute. There was no accept- 
ance of the proposition of the insured to cancel, nor offer to return 
his notes, and the insured was killed while the matter was in dispute. 


Held, That where a formal application is made and accepted, and a policy 
in conformity is delivered in return for notes for premiums, the con- 
tract is complete. Such acceptance may be indicated by mailing a 
letter containing it, as well as by sending a policy. The physical act 
of handing a policy to the insured is not conclusive as to the intent 
which may be shown by parol evidence. 


Held, That the declarations of insured as to the alteration and as to 
whether the delivery had been unconditional were relevant as evi- 
dence aiter his death, and the question was for the jury. 


Held, That if the policy complied with the original application, and there 
was a valid contract, there had been no rescission, and the insurer 
was liable. 


Appeal from Superior Court, Burke County. Action by J. F. 
Waters, administrator of C. L, Epley, deceased, against the Se- 
curity Life & Annuity Company. A nonsuit was directed in 
favor of defendant, and plaintiff appealed. 

Civil action on a policy of insurance, tried before C. M. Cooke, 
judge, and a jury, at December term, 1906, Superior Court of 
Burke County. The defendants contended that: (1) No policy 
of insurance of defendant company had ever existed in favor of 
plaintiff’s intestate. (2) If any such policy had ever existed, the 
same had been canceled by mutual consent, and was not in force 
at the time of intestate’s death. At the close of plaintiff's evi- 
dence, and again at the close of the entire evidence, there 
was motion by defendant to dismiss the action as on judgment 
of nonsuit. The latter motion was allowed, and plaintiff excepted 
and appealed. 


S. J. Ervin, for Appellant. 
Avery & Avery, for Appellee. 


% Decision rendered, May 27, 1907. 
VoL. XXXVI.—43. 
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HOKE, J. 


There was evidence offered on the trial tending to show that 
in February, 1906, plaintiff’s intestate, a liveryman doing business 
in Morganton, N. C., made written application for a policy of 
insurance of a specified kind in defendant company, passed a sat- 
isfactory physical examination, and executed two notes as pay- 
ment on premiums, each for $107.30, and ‘payable, respectively, 
one November 1, 1906, and the second March 1, 1907. The ap- 
plication, indorsed and approved by the company’s agent, was 
forwarded to the company, and a policy was immediately issued, 
returned to defendant’s agent at Morganton, and there delivered 
to the intestate. The kind of policy desired is thus stated in the 
application :— 


(Margin) Accepted, E. R. Michaux. Date policy, February 
25, 1907, Term Insurance. I hereby apply to the Security Life 
& Annuity Company, Greensboro, N. C., for insurance upon 
my life, and agree that this application shall be the basis and a 
part of the proposed contract for insurance. Premiums, $170.- 
10. Term, $44.50-- 


A part of this description, to wit, 
Date of Policy, February 25, 1907, Term Insurance, 


Having been written on the margin, and, perhaps, some other 
portions of the statement. The policy insured Charles L. Epley, 
the applicant, in defendant company in the sum of $5,000, and on 
the face of the policy was posted a slip, termed a “paster’, as 
follows :— 


Whereas, policy No. 4,415 for $5,000 has been issued by the 
Security Life & Annuity Company of Greensboro, N. C., upon 
the life of Charles Lee Epley (hereinafter called the insured), 
of Morganton, N. C., to take effect on the 25th day of Febru- 
ary, 1907, provided payment of the first premium specified 
therein shall have been made upon delivery of this agreement ; 
and whereas, the insured desires temporary insurance for the 
same amount during the period intervening between February 
25, 1906, and February 25, 1907: Now, therefore, the com- 
pany agrees that upon delivery of policy No. 4,415 and of this 
agreement, and payment at the date of such delivery of the 
premium of forty-four and 5/100 dollars, receipt of which 
amount is hereby acknowledged, in consideration of this agree- 
ment, and provided that insured shall die, or in event of total 
and permanent disability before February 25, 1907, it will admit 
the same liability which would exist if said policy No. 4,415 
were in force at the time of such death or disability. 





1907.] Waters vs. Security Life & Annuity Co. 675, 


And at or near the close of the policy is a stipulation to the 
effect that no premiums thereon shall be required after February 
25, 1920. 

Shortly after the delivery of the policy, intestate was heard to 
complain, by several persons examined as witnesses, that the 
policy was not the kind he had applied for, and that he believed 
he would send it back. To one he stated, in substance, that it 
required sixteen payments, instead of fifteen; to another, that it 
was dated a year forward, and the rate was higher; and to yet 
another, that he had applied for a straight policy, and they had 
sent him a term policy, etc.—and soon thereafter, he returned the 
policy to the company, accompanied by a letter, as follows :— 


Morganton, N. C., February 27, 1906. The Security Life 
& Annuity Co., Greensboro, N. C.—Dear Sirs: I am to-day 
returning the policy you sent me, which is not the one I bought, 
and I do not propose to accept it. My policy was to corre- 
spond with the date of the application, and the one sent me is 
dated for 1907—and of course I will not accept it. I still have 
the receipt Mr. Yates gave me, and will keep it until I get-the 
policy I bought or my notes one. I will protest these notes if 
policy does not come according to contract. Respectfully, C. 
L. Epley. 


The officers of the company, in reply, wrote several letters to 
him, as follows :— 


March 2, 1906. Mr. C. L. Epley, Morganton, N. C.—My 
Dear Sir: Your letter with policy No. 4,415, issued in accord- 
ance with your application, just received, and I note what you 
say in regard to same. The policy is all right as it is. How- 
ever, if you prefer it different, of course we shall be glad to 
change it for you. I am referring the letter to our Mr. Yates, 
who will take it up with you, and I am sure will make it satis- 
factory to you. With best wishes, | am, Yours truly, Geo. A. 
Grimsley, Secretary. 


The plaintiff next offered the following letter: 


March 2, 1906. Mr. P. P. Yates, Asheville, N. C_—Dear Sir: 
I am sending you the policy of Chas. L. Epley and his letter in 
regard to same. I think it best for you to go right down to 
see him. I am writing him that the matter has been referred 
to you, and that you will take it up with him. Sorry I did not 
get to see you before you left town. Hope you will have the 
biggest business during March you ever had. Yours truly, 
Geo. A. Grimsley, Secretary. 


Plaintiff next offers letter from Mr. P. P. Yates, general agent 
of the defendant company, dated :— 
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St. Louis, Mo., March 7, 1906. C. L. Epley, Morganton, 
N. C.—Dear Sir: I have just received a letter from our secre- 
tary, Mr. Grimsley, telling me that ‘you did not understand 
your policy and had it sent back. Now, I, of course, know 
that you did this simply because you did not understand it, and 
I would not want you to have it unless it is in every particular 
just what I sold you, and it shall come up to that standard in 
every way, but I will soon be in Morganton again, and as there 
never was so nice a policy put on paper before, I am sure I can 
make it all right with you. With best wishes, I am, Yours 
truly, Peter P. Yates. 


Speaking of this matter of returning the policy, J. L. Jarvis, a 
witness for defendant, testified: “Q. Did he ask you anything 
about returning the policy? A. Yes, he wanted Mr. Johnston 
[another agent] and myself to take the policy. We refused to do 
it, and then I said to him, “You can take it up through Mr. Yates.’ 
I gave him his address. Cannot say whether he told me in so 
many words whether he would return it or not.” 

While the matter remained in the condition indicated by these 
letters and testimony, the intestate was accidentally drowned by 
reason of high water in driving across country in the line of his 
occupation; and, at the time of his death, both the policy and the 
notes given by plaintiff on the premium were in possession of the 
company. The policy, or a copy of it, was furnished plaintiff in 
response to notice, and the notes were produced at the trial by 
order of the court made in the cause. The two notes for $107.30 
each equal $214.60, being :— 

Equivalent of the term insurance for year 1906 

Premium due February 25, 1907 


By correct interpretation, there is evidence here tending to 
prove that there was a complete and definite contract of insur- 
ance between the intestate and defendant company as contained 
in the policy, and, if this should be established, there is nothing 
in the testimony as it now appears which shows, or tends to show, 
that such a contract was ever modified or rescinded. It is a 
recognized principle of the law of contract, applied by well-con- 
sidered decisions to contracts of insurance, that, where there 
has been formal application made for a specified kind of insur- 
ance, all the required preliminaries having been complied with, 
and such application has been unconditionally accepted, and the 
acceptance signified by some definite act of the company, the 
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contract of insurance is then complete and will bind the parties 
according to its terms: Crook vs. Cowan, 64 N. C., 743; Bor- 
den vs. Railroad, 113 N. C., 570; Eames vs. Ins. Co., 94 U. &., 
621; Ins. Co. vs. Hallock, 27 N. J. Law, 645; Heiman vs. Ins. 
Co., 17 Minn., 153 (Gil. 127), 10 Am. Rep., 154; Vance on In- 
surance, 160; Bliss on Insurance, 210-215. It is not required at 
all that the acceptance by the company should be indicated by a 
manual delivery of the policy to the insured, for, as said in some 
of the cases cited, “It is not the physical possession of the policy, 
but the legal right thereto, which is determinative of the ques- 
tion”. Accordingly, a binding acceptance can be, and frequently 
is, indicated by the mailing of a letter in due course containing 
an unconditional acceptance, or by sending a policy to an agent 
with instructions for unconditional delivery, where there is no 
contravening stipulation in the contract itself: Ins. Co. vs. Mc- 
Author, 116 Ala., 659; Ins. Co. vs. Babcock, 104 Ga., 67, re- 
ported, also, in 69 Am. St. Rep., 134, with a very instructive and 
satisfactory note on the subject by the editors; Joyce on Insur- 
ance, § 91, pp. 92, 93. And where a policy which complies with 
the application has been unconditionally delivered, in the absence 
of fraud, it is held to be conclusive evidence that the contract of 
insurance exists between the parties: Rayburn vs. Casualty Co., 
138 N. C., 379; Grier vs. Ins. Co., 132 N. C., 542; Travelers Ins, 
Co. vs. Jones, 32 Tex. Civ. App., 146. It may be noted as postu- 
lates of this last proposition: (1) That the policy complies with 
the application; (2) that the delivery is unconditional. The fact 
that the policy in a given case has been turned over to the insured 
is not conclusive on the question of delivery. This matter of 
delivery is largely one of intent, and the physical act of turning 
"over the policy is open to explanation by parol evidence. It does, 
however, make out a prima facie case that there is a completed 
contract of insurance as contained in the policy: Vance on In- 
surance, 169; Joyce on Insurance, § 94. 

In the case before us, considering the policy with the paster, 
or rider, in connection with the application, and it is right so to 
consider them (Ins. Co. vs. Bussel, 86 S$. W., 814, 75 Ark., 25), it 
appears on the face of the papers that while the intestate seems 
to have had a different impression, as a matter of fact, the policy 
complied with application. It did not require, as he erroneously 
supposed, sixteen, instead of fifteen payments, and both as to 
containing, in part, term insurance, and in the amount of the pre- 
mium, the application and the policy were in accord. If, then, 
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this application was the one which intestate really made, and the 
policy complying with it was unconditionally delivered, in such 
‘case the minds of the parties had met on one and the same thing 
at the same time, and the contract of insurance was complete. 
If, however, as defendant contends, the agent, without the knowl- 
edge or consent of the intestate, had changed the application, 
then the policy which was sent him, in accordance with an appli- 
cation so wrongfully changed would not be the contract until the 
applicant had been given reasonable time to consider, and had 
signified his assent to, the proposition as amended. And if, in 
the exercise of that right, he returned the policy, in such case the 
negotiation would have ended without a contract. Or if the 
policy did accord with the application as made by the intestate, 
and the delivery which was actually made was not unconditional, 
but on approval, this would leave the matter in the tentative; and 
if the intestate, in such case, exercising the privilege given him 
by the terms of the delivery, returned the policy, in that case, 
there would be no binding agreement, and plaintiff could not re- 
cover. It is a question for the jury as to whether there was a 
valid and binding contract of insurance between the parties, and 
the declarations of the intestate would seem to be relevant on 
that issue, in so far as they tended to show that the application 
had been changed without his knowledge, and as to whether the 
delivery was unconditional or qualified. 

It is urged.upon our attention that some of the entries, by 
means of which the application was made to accord with the 
policy and the paster, were made on the margin of the applica- 
tion and written longitudinally, and that such entries, so made, 
and even the paster itself, are presumptive evidence of a change 
in the contract after the application had been first signed. But 
neither the authorities nor the known usage in the making of 
such contracts are in support of the position to the extent con- 
tended for. We know that these policies, as well as the applica- 
tions, are gotten up on printed forms designed to meet the aver- 
age and general demand in contracts of this nature, and 
frequently changes are made to meet special circumstances; 
that these are ordinarily noted on the margin, and a slip is then 
pasted on the face of the policy to express the contract as af- 
fected by these changes. In the absence, therefore, of some spe- 
cial circumstances tending to cast suspicion on such entries, 
there should be no presumption of any alteration; but the nature 
of the entry and its placing are simply circumstances on the gen- 
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eral question as to whether there has been a completed contract 
of insurance. And so it is held by authority: Pierce vs. Ins. Co., 
138 Mass., 161; Patch vs. Ins. Co., 44 Vt., 481; McLaughlin vs. 
Ins. Co., 57 Me., 170; Joyce on Ins., § 195. The question, then, 
should be submitted to the jury, and, if a binding contract of in- 
surance should be established as contained in the policy, we see 
nothing in the correspondence or conduct of the parties which 
tends to show that such contract had ever been canceled by mu- 
tual consent, as alleged by defendant company. Contending that 
the policy was sent in strict accordance with the contract, they 
offer to take it up with the intestate, and to make it right with 
him if it does not so accord; but not once do they assent to the 
proposition that there is no longer a contract of insurance. 
Moreover, they held on to the intestate’s notes, and have never 
said or written anything which would prevent their collection in 
case the policy could be shown to comply with the application as 
made by the intestate, and that the delivery was absolute. A 
contract of insurance may be set aside by mutual consent; the 
consent of one of the parties being respectively the consideration 
for the consent of the other. But where, as here, this is the sole 
consideration claimed, in order to make a binding agreement, 
there is required the essential element in the law of this and all 
other contracts, that of mutuality. As said by Clark, in his work 
on Contracts, speaking of mutual promises, the one being in con- 
sideration of the other (page 117): “The promises may be con- 
tingent or conditional, except that mutuality of engagement is 
necessary, and, if the condition or contingency produces a want 
of mutuality, the consideration is insufficient ; both parties must 
be bound, or neither is bound.” 

If, therefore, the intestate, acting under an erroneous impres- 
sion, sent the contract back to the company with the statement 
that it was not the policy he ordered, and he did not intend to pay 
the notes, the company could have made this proposition a bind- 
ing contract by. an unconditional acceptance signified in some 
definite manner; but, until they did this, the act of the intestate 
in sending back the policy was nothing more than a proposal to 
cancel, and, if he died before acceptance, the negotiation was off, 
and the contract of insurance remained: Ins. Co. vs. Jones, 
supra; Sitterding vs. Grizzard & Gaskins, 114 N. C., 108; Fer- 
tilizer Co. vs. Moore, 118 N. C., 191; Bank vs. Hall, ror U. S., 43. 
Travelers Co. vs. Jones is very similar to the case we are dis- 
cussing, and is an apt authority on the different points pre- 
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sented. In that case, it was held, among other things: “(1) 
The execution and delivery of a policy to an insurance company 
in accordance with a written application evidences a completed 
transaction, and constitutes a contract between the parties. (2) 
Death of insured revokes all offers of cancellation made by him 
prior to his death, and not accepted by insurer prior thereto. (3) 
Where an insurance company, in pursuance to the terms of a 
policy, sent in its claim for a premium to insured’s employer, and, 
before its payment, insured, who had requested a cancellation, 
died, the rights of the parties having then become fixed, the in- 
surance company could not alter them, and accept insured’s offer 
of cancellation, by withdrawing its claim on his wages.” And in 
Sitterding vs. Grizzard & Gaskins (114 N. C.) it is held: “Where 
one party to a contract relies upon a renunciation of it by the 
other, the burden is on him to show, by positive and unequivocal 
proof, not only that the other party abandoned the contract, but 
that he himself accepted the renunciation.” 

The question of whether there had ever been a valid contract 
of insurance between the intestate and company of the kind con- 
tained in the policy will be considered and determined on the 
principles heretofore indicated, and, if such a contract is estab- 
lished, then the act of the intestate in sending the policy back to 
the company amounts to no more than a proposition by him to 
cancel, and, not having been accepted by the company, from any- 
thing that now appears, the death of the intestate, under such 
circumstances, puts an end to the negotiation, and would leave 
the policy in force. 

There was error in dismissing the action, and the order to 
that effect will be set aside, and the cause proceeded with in ac- 
cordance with this opinion. 

Reversed. 
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SUPREME COURT OF ALABAMA. 


GALLIHER 
v8. 


STATE MUT. LIFE INS. CO.* 


A limitation clause limiting the time of bringing suit to less than that pre- 
scribed by the statute of the state in the policy of the company of 
another state is not enforceable. 


The insured gave two notes for the premium when due, each payable 
within the year, and providing that the nonpayment and consequent 
termination of the insurance should not impair the validity of the 
note, but that it should be due for the proportion of its face and in- 
terest that the time the insurance had been extended should bear 
to the whole time covered by the premium. The company attempted 
to enforce them when due, while a letter was sent by an employee 


ne the policy as still in force, whose authority was not ques- 
ticned. 


Held, That the forfeiture had been waived and the company was liable on 
the policy, though the notes were unpaid. 


Appeal from City Court of Anniston. Action by Laura S. Gal- 
liher against the State Mutual Life Insurance Company. From 
a judgment in favor of defendant, plaintiff appeals. 

This was an action on an insurance policy on the life of James 
W. Galliher, who is alleged to have died on the 13th day of Au- 
gust, 1904, of which the defendant had notice, and is for the first 
and second installment or annuity under the policy; the plaintiff 
alleging, further, that she is the widow of said Galliher, and that 
her widowhood remains to this day. The defense. pleaded was 
that the policy has been forfeited by a failure to pay the premium 
for the year 1903-04. It is also set up by way of defense that the 
contract was a Georgia contract, that the statute of limitations 
of that state governed, and that the suit was barred under the 
laws of the state of Georgia. The plaintiff, by way of replication, 
set up a waiver of the stipulations in the note, a full discussion of 
which will be found in the opinion of the court. The city court 
judge, trying the cause without a jury, rendered verdict for the 
defendant, and plaintiff appeals. 


BLACKWELL & AGEE, for Appellant. 
MATTHEWS & MATTHEWS and CABANISS & BowIE, for Appel- 
lee. 





% Decision rendered, April 4, 1907. 
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ANDERSON, J. 

Conceding that the policy, which is the foundation of this suit, 
is a Georgia contract, and that the clause shortening the statute 
of limitations would be binding in the state of Georgia, it is ex- 
pressly prohibited by section 2802 of the Code of.1896. In the 
well-considered case of Jones vs. Jones (18 Ala., 248), wherein 
the case of Goodman vs. Munks (8 Port., 84) was overruled, the 
court through Dargan, C. J., said: “It is a principle of law, ad- 
mitted by all courts, that the lex loci contractus must govern as 
to the validity, interpretation and construction of the contract; 
but the remedy to enforce it, or to recover damages for its 
breach, must be pursued according to the law of the forum 
where the suit is brought: Peake vs. Yeldell, 17 Ala., 636; Car- 
negie vs. Morrison, 2 Metc. (Mass.), 381; Leroy vs. Crownin- 
shield, 2 Mason (U. S.), 157, Fed. Cas. No. 8,269; Story, Con. of 
Laws, §§ 275, 276. Guided by these plain rules, which can be 
denied by no one, to my mind it seems plain that, where a law of 
another state is relied on as a defense to a suit brought in this 
state, it must be shown that according to the lex loci contractus 
the contract was invalid, or, if once valid, that it has become 
extinguished, and therefore is not in legal contemplation a con- 
tract. If the foreign law does not affect the contract itself, but 
only the remedy to enforce it, we cannot regard it; for all reme- 
dies on contracts, whether made in or out of this state, must be 
governed by our own laws, when the suit is brought here, without 
regard’ to the remedies afforded by the laws of other countries. 
Applying this test to the question, there can be but one answer 
given, if we are to be guided by the settled principles of law; 
for all the authorities agree that the statute of limitations, even 
when the bar is perfected, does not annul the contract itself, but 
only takes away the remedy provided by law for its enforcement. 
Now, if the contract itself is not discharged, but the remedy alone 
is taken away, how can we refuse to allow a remedy, the con- 
tract being valid, merely because there is no remedy in the state 
where the contract is made? To refuse a remedy on such a con- 
tract would not be to interpret the contract by the lex loci only, 
but it would be to govern ourselves by the laws of other coun- 
tries in regard to the remedies allowed for the purpose of enforc- 
ing contracts. In the case of Williams vs. Jones (13 East, 439) 
the parties entered into a contract in India, and there remained 
until by the law of that country the remedy was barred. Suit was 
afterward brought in England, and the foreign statute of limita- 
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tions was relied on as a bar; but the court held that it was no de- 
fense. It was admitted by the court in that case that, if by the 
law of India the contract was extinguished, then no remedy 
could be allowed upon it in England; but as the law only took 
away the remedy, and did not affect the contract itself, the courts 
of England must enforce it. In the case of Leroy vs. Crownin- 
shield (2 Mason, U. S., 157, Fed. Cas. No. 8,269) the suit was 
brought in Massachusetts, and the defense was that the action 
was barred by the laws of New York, where the contract was 
made. Judge Story, after an elaborate examination of the ques- 
tion, finally yielded to the weight of authority, and held, con- 
trary to his own inclination, that the statute of limitations of 
New York was no defense. In the case of Medbury vs. Hopkins 
(3 Conn., 472) the question was whether the statute of limitations 
of New York was a good defense to a suit brought in Connecti- 
cut; it appearing that the contract was made in the state of New 
York, and that if suit had been brought there the statute of that 
state would have been a good defense. The court said it was 
well settled that contracts were to be construed according to the 
law of the place in reference to which they were made, but that 
the lex loci was applicable only as to the validity and the inter- 
pretation of contracts, not as to the time, mode or extent of the 
remedy, and upon that principle held that the statute of New 
York was no defense. In the case of Lincoln vs. Battelle (6 
Wend., 475), the Supreme Court of New York held that the stat- 
ute of limitations of the state where the contract was made was 
no bar to an action brought in the courts of New York. Savage, 
C. J., in delivering the opinion, said the distinction between the 
lex loci and the lex fori is well settled. The laws of the lex loci 
are to govern all questions affecting the validity, nature and con- 
struction of the contract, but the law of the placé where the con- 
tract is sought to be enforced must govern as to the remedy. 
To the same effect, see Ruggles vs. Keeler, 3 Johns., 263, 3 Am. 
Dec., 482; Decouche vs. Savetier, 3 Johns. Ch., 190-218. In 
the case of Bryne vs. Crowninshield (17 Mass., 55) the Supreme 
Court of that state held the same doctrine. The court said the 
principle has often been recognized that the laws of the country 
where the contract is made must govern in its construction. 
‘Those of the country where remedy is sought must prescribe the 
remedy. See, also, Pearsall vs. Dwight (2 Mass., 84), in which 
Chief Justice Pearsons held the same doctrine. In the case of 
Egberts vs. Dibble (3 McLean, U. S., 86, Fed. Cas. No. 4,307) 
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it was held that the statute of limitations of the state where the 
suit was brought alone could be pleaded, and not the statute of 
limitations of any other state. See, also, Harper vs. Hampton, 
1 Har. & J., Md., 622. Opposed, however, to these authorities, 
is the case of Goodman vs. Munks, 8 Port., 94.” See, also, on 
this subject, Seay vs. Palmer, 93 Ala., 381. It is true the rule in 
the Jones Case, supra, was modified by our statute (section 2808 
of the Code of 1896) so far as it applies to the statute of limita- 
tions of other states; but the defendant does not plead the stat- 
ute of limitations of Georgia, but one fixed by the contract. 
Moreover, if the limitation is an inherent part of the contract, 
and should not merely apply to the remedy for its enforcement, 
then, it would be contrary to our statute (section 2802 of the Code 
of 1896), and would not be upheld in this state: 9g Cyc., 675; 
Donovan vs. Pitcher, 53 Ala., 411. 

This brings us to the determination of the question of a for- 
feiture by the insured before his death, which seems to have been 
the decisive point in the case as indicated by the opinion of the 
learned trial judge. It appears that the premium covering the 
period from July 25, 1903, to July 25, 1904, became due and 
payable in advance—that is, July 25, 1903—and that Galliher, 
not being able to pay the same gave the company his two notes, 
executed July 25, 1903, each for $59.76, and one note payable 
January I, 1904, and the other one May 1, 1904; each note con- 
taining*the following clause :— 


I understand and agree that in consideration hereof said 
policy is extended until default is made in the payment of this 
note, when all rights and benefits secured thereby shall cease 
and determine without notice, and said policy shall be ipso 
facto null and void. I hereby agree that this note shall not 
be deemed a payment for life insurance, but only an extension 
of time for the payment of the same, and the nonpayment of 
this note when due, and the termination of said insurance by 
reason thereof, shall not impair the validity of this note, but 
the same shall become due and payable for the proportion of 
its face and interest that the time the insurance has been ex- 
tended for bears to the whole time covered by said premium. 


It will be observed that, upon default in the payment of the 
note, the policy became “ipso facto null and void”; but there can 
be little or no doubt but that the forfeiture could be waived by 
the company. Did the company by its subsequent conduct treat 
the forfeiture as waived and treat the insurance as still existing? 
“It has been frequently said that forfeitures for the nonpayment 





1907.] Galliher vs. State Mut. Life Ins. Co. 685 


of premiums are not favored in law and the courts are always 
prompt to seize hold of any circumstances that indicate an elec- 
tion to waive the forfeiture, or an agreement to do so, on which 
the party has relied and acted:” Washburn vs. Union Cen. Co., 
143 Ala., 485; U.S. Ins. Co. vs. Lesser, 126 Ala., 568; Ins. Co. 
vs. Eggleston, 96 U. S., 572; Ins. Co. vs. Doster, 106 U. S., 30; 
Ins. Co. vs. Brown, 138 Ala., 526. The mere retention of the 
notes would not amount to a waiver of the forfeiture; but it 
would seem that an insistence upon the payment of both notes 
in full would operate as a waiver of the forfeiture, because by 
attempting to collect the notes in full the company sought to 
get the premium covering the period from July 25, 1903, to July 
25, 1904, as the amount due under the terms of the note was less 
than the face thereof, in case of a forfeiture. The Kentucky 
court, in a well-considered opinion and in a case wherein the 
facts were in a measure similar to the one involved in the case at 
bar, which is reported in Union Central Life Ins. Co. vs. Spinks 
(119 Ky., 261), said: “It is well settled law in this state that, if 
an insurer desires to avail itseli of conditions in its policy to de- 
clare it forfeited for the nonpayment of a premium note, it must 
unequivocally elect to so treat it, and in fact then and thereafter 
so treat it. It will not be allowed, though, to claim, both that it 
is not bound on the policy, but that the insured is bound to pay 
the note. Its action must be consistent. While it may retain 
the note as evidence of its nonpayment, it must not retain it, or 
treat it as an evidence of that much indebtedness: Moreland vs. 
Union Central L. Ins. Co., 104-Ky., 120; Union Central L. Ins. 
Co. vs. Duvall, 20 Ky. Law Rep., 441; Johnson vs. Southern Mut. 
L,. Ins. Co., 79 Ky., 406; Walls vs. Home Ins. Co., 24 Ky. Law 
Rep., 1452. In the case at bar appellant not only retained the 
note after its maturity, but repeatedly endeavored to collect it in 
full thereafter. It thereby claimed that the insured owed to it 
$396.80 as an enforceable debt. If he did, then appellant was 
bound to him, as the consideration for it, upon the policy of in- 
surance. Even though such provisions in policies of insurance 
are automatic, they may be waived by the parties, and this waiver 
may be indicated by conduct, as well as by express language. 
The fact that the insured marked on its private books that the 
policy was canceled, did not cancel it, if thereafter it continued 
to assert the note as an enforceable obligation against the in- 
sured, thereby evincing to him that it was not canceled. Upon 
principle and authority we hold that the evidence here shows a 
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waiver by the insurer of the conditions of forfeiture in the policy.” 

If the policy was forfeited on January 1, 1904, then the insured 
(Galliher) did not owe the company the full amount of the first 
note, but only about $52. If the policy became forfeited, and was 
so treated upon the nonpayment of the second note, then he still 
owed less than the amount of both notes, yet we find the com- 
pany retaining both notes and attempting to collect them in full. 
If the forfeiture of January Ist was not waived, why did the com- 
pany not demand what was really due on the first note, about $52, 
and offer to surrender both notes, instead of attempting to col- 
lect the full amount of the first one and retaining the other one? 
Or, if the company did not waive the forfeiture of May Ist, when 
the second note matured, why did it subsequently attempt to col- 
lect both notes in full, when, under the terms for the second for- 
feiture, there was only due the proportionate part oi the pre- 
mium up to May Ist, and not the full amount of both notes? 
Again, we find a letter addressed to Galliher, dated July 25, 1904, 
treating the policy as still in existence if it had “thirty days of 
grace clause”. It is true Porter testified that this letter was not 
written by any one who had the authority to waive the forfeiture 
for the company, and it might be, with the letter standing alone, 
it could not have that effect; but the letter was sent out by an 
employee of the company whose authority to make out and mail 
notices was not questioned, and the fact that this notice was 
mailed is an inference that the company’s records did not show 
a forfeiture of the policy (no entry to that effect being upon lists or 
books), notwithstanding the company claimed, in a letter of Au- 
gust 19th, that the policy was forfeited the preceding January. 
If this forfeiture was not waived, and the company took advan- 
tage of the January default, it stands to reason that there would 
have been some entry or memorandum on the books or list from 
which Griffin, who sent out the July notice, would have been de- 
terred from doing so. 

Conceding that the consent of Galliher to a waiver of the for- 
feiture was necessary, and that after the forfeiture was made the 
company could not collect the full amount of premium instead of 
the proportionate amount due until the forfeiture, which may or 
may not have been necessary, we think his assent can be readily 
inferred from the facts. He knew that the policy would become 
“ipso facto null and void” upon a default of the January note, 
and, further, that he would only owe them so much of the pre- 
mium as was due from July 25th to January Ist, about $52, and 
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less than the face of the note. Consequently, when the company 
demanded of him payment in full of the note after the forfeiture 
period, and retained the second note, its act led to the natural 
conclusion that they were treating ‘the policy as still in force and 
were seeking to collect the premium, rather than the propor- 
tionate amount due in case of forfeiture. He made a partial pay- 
ment of the note, and a promise to pay it (not the proportion) 
as soon as he was able. The policy being in existence up to.July 
25, 1904, and containing a thirty days of grace clause, and Gal- 
liher having died within said thirty days, the defendant became 
liable to the plaintiff, the beneficiary, for the amount due under 
the terms of the policy, less any unpaid premiums, with interest 
thereon since maturity. 

The judge of the city court erred in rendering judgment for 
the defendant, and its judgment is reversed, and under the terms 
of the act regulating appeals from this court we will here render 
such judgment as should have been rendered. . 

Reversed and rendered. 

Tyson, C. J., and Dowdell and McClellan, JJ., concur. 
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SUPREME COURT OF WISCONSIN. 


BLOCH 
v8. 


AMERICAN INS. CO. ET aL.* 


The statement of a witness that he had some knowledge of gasoline and 
sugar as explosives was sufficient prima facie to show that he was 
competent to give an opinion on a gasoline explosion in the absence 
of anything in cross-examination to show his incompetency. 


Exhibition of stock purchased out of that subsequently burned, to show 
in rebuttal by a witness its good quality, was not reversible error. 


Where the wife of the merchant insured acted as his agent in certain 
matters she was a competent witness concerning them. Instructions 
on special questions and comments by the judge were proper. 


A statute forbid the issue of a policy limiting the amount to be paid in 
‘case of loss below the cash value if within the amount of insurance 
paid for or the use of a coinsurance clause except at the option of 
the insured. 


Held, That the statute only applies to attempts to limit the liability below 
the face of the policy without consent of the insured where the full 
premium is paid and the value of the property is within the policy, 
and is not in conflict with a standard policy law, nor forbids consent 
or restriction as to other insurance nor the waiver of its invalidity. 

Held, That an agreement that permission for other insurance was granted 
to an amount not exceeding 75 per cent of the value for a reduced 
premium provided that in case of excess above that amount the policy 
should become void in proportion to such excess to the total insur- 
ance was authorized by the standard policy law and was valid. 


Appeal from Circuit Court, Marinette County. Consolidated 
actions by Benjamin Bloch against the American Insurance Com- 
pany and others. From judgments for plaintiff, deferrdants ap- 
peal. 


Statement of facts by Timuin, J. 


Seven appeals, each from a separate judgment of the Circuit 
Court for Marinette County, entered in a consolidated action of 
the respondent against the appellants upon policies of fire insur- 
ance. There was a special verdict finding that the fire which on 
January 30, 1905, destroyed plaintiff's property at Wausaukee, 
was not set by or at the instigation of the plaintiff; that the 
plaintiff had no fireworks in his store and no gasoline other than 
that in his lamp, and that he neither knowingly swore falsely nor 
fraudulently concealed or misrepresented concerning his loss ; and 
that the actual cash value of the stock of merchandise destroyed 

% Decision rendered, May 21, 1907. 
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by the fire was $11,799.18. The plaintiff had on his property de- 
stroyed by fire policies of insurance as follows: In the American 
Insurance Company, dated September 14, 1904, for $1,000; An- 
chor Fire Insurance Company, dated January 26, 1905, for $500; 
British American Insurance Company, dated September 20, 1904, 
for $2,000; Camden Fire Insurance Association, dated Septem- 
ber 14, 1904, for $1,000; Fire Association of Pennsylvania, dated 
May 12, 1904, for $2,000; Germania Fire Insurance Company, 
dated April 9, 1904, for $1,500; Home Insurance Company, 
dated May 12, 1904, for $2,000—Total $10,000. Each of these 
policies was in the Wisconsin standard form, was in force when 
the fire occurred and had an agreement attached thereunto and 
part thereof in the following words :—- 

Reduced Rate Three-Fourths Limitation Clause. At the op- 
tion of the assured and in consideration of the reduced rate of 
premium charged for this policy, permission is hereby granted 
for other insurance to an amount, including this policy aggre- 
gating not to exceed seventy-five (75) per cent of the actual 
cash value of the property; provided, however, that if at the 
time of the fire the total insurance on the property shall exceed 
said seventy-five (75) per cent, this policy shall thereby become 
void only in proportion of such excess to such total insurance. 
When this clause is attached to and made part of a policy cov- 
ering two or more items, this clause shall be construed as ap- 
plying separately to each item of this policy. This form is 


attached to and made a part of policy No. — of the 
Insurance Company of —-——. 








EASTMEN & MARTINEAU (Wm. D. Van Dyke, of counsel), for 
Appellants. 
W. B. QuInLAN, for Respondent. 


TIMLIN, J. (after stating the facts). 

The appellants raise by proper objection, exception, and as- 
signment of error in their brief the question whether the trial 
court should not have set aside the answers of the jury to those 
questions of the special verdict finding that the insured did not 
keep fireworks in his stock, or keep in his premises gasoline, 
knowingly swear falsely in his proofs of loss, or fraudulently con- 
ceal from or misrepresent to the insurers. We have examined 
the evidence and the rulings of the Circuit Court in these particu- 
lars, and are convinced that these assignments of error raise pure 
questions of fact passed upon by the jury and by the court below 
and found adversely to the appellants upon conflicting evidence, 


and therefore we have no right to revise or reverse such findings. 
VOL, XXXVI.—44. 
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The same is true of the eighth finding, fixing the value of the 
goods destroyed. 

Certain witnesses having testified that their attention was first 
attracted to the fire by a loud explosion, and certain others hav- 
ing found after the fire in the basement burned but intact, a five- 
gallon can of the kind ordinarily used for gasoline, the plaintiff, 
to rebut the possible inferences which the jury might draw from 
these facts, offered as an expert witness one Luckenbach, who 
testified that he was a graduate pharmacist, and had acquired 
“the knowledge of explosives and their action and the laws that 
operate on them”. In answer to a direct question by the court, 
he stated that he had knowledge from his own experience of the 
action of gasoline and sugar as explosives. Upon this preliminary 
showing of qualifications as an expert he was allowed to give 
opinion evidence. While erudition or experience in pharmacy 
does not appear to us to peculiarly qualify one to testify as an 
expert on explosives, yet the witness testified that he had actual 
knowiedge on this subject from his own experience. This estab- 
lished prima facie some degree of qualification, and then it was 
for the party objecting to his competency as an expert to show 
by cross-examination, either preliminary or final, that he lacked 
competency. Not having done this, and the subject of explosives 
having a practical as well as a scientific aspect, we must hold 
that, considering the collateral nature of the question to which his 
testimony was directed, it was not error to permit him to give 
his opinion. Nor was it prejudicial error to permit the witness 
Hannah Dunn, in rebuttal of defendants’ evidence that the goods 
carried by respondent in stock were cheap and inferior, to bring 
with her and exhibit in connection with her testimony to the 
effect that the articles purchased by her out of plaintiff’s stock 
were of good quality the articles themselves. The evidence 
seems to establish that the plaintiff's wife exercised a very gen- 
eral agency for him in the management of his store, in taking 
inventories, ordering, purchasing and selling goods, and within 
such agency, and in relation to business matters which she trans- 
acted as agent for her husband, she was a competent witness not- 
withstanding her husband was plaintiff. No ruling of the learned 
circuit judge has been called to our attention which transgressed 
the rules of law relative to the admission of such evidence. Ii 
the agency of the wife is very general, and the transactions in 
which she acted for her husband numerous, her competent evi- 
dence must have a corresponding scope. The agency must have 
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been real, not pretended, and, if it exist prior to transactions in 
her husband’s presence and is not solely sought to be established 
by such transactions, we see no reason why she should not be 
competent to testify to transactions by her as his agent, the whole 
or some part of which took place in her husband’s presence: 
Menk vs. Steinfort, 39 Wis., 370. 

The appellants next contend that within the rule of Van De 
Bogart vs. Paper Co. (127 Wis., 104); Musbach vs. Chair Co. 
(108 Wis., 57); and Lyon vs. Grand Rapids (121 Wis., 609) the 
trial court erred in its instructions to the jury, in that he “re- 
peatedly told the jury what each party claimed with reference to 
the question discussed and gave such other instructions as to 
necessarily inform the jury of the effect of their answers upon 
the rights of the parties”. Illustrations are offered in appellants’ 
brief as follows: “Discussing the first question, as to whether 
or not the plaintiff caused the fire to be set [the court], said: ‘It 
is claimed by the defendants that he did—that he denies.’” Also: 
“Now there is no positive testimony. No witness swears that 
they saw Mr. Bloch set fire to this building, and there is no claim 
that anybody did see him, but the defendants claim that the facts 
and circumstances established in the case are such as to warrant 
the jury in believing that he did doit.” Also: “While this 
charge is a criminal charge in its nature, something for which 
Bloch might be criminally responsible, if it were true”; and, fur- 
ther, that in this case it is not required to be proven beyond rea- 
sonable doubt, etc. Also: “Now the testimony in support of 
the contention of the defendants that he did have [fireworks] 1s 
that of the party from whom the fireworks were bought.” Also: 
“By the terms of his policy, the plaintiff is obliged to be fair and 
square with the insurance companies who insured him, and to 
conceal nothing and to disclose everything which would tend to 
throw light upon the extent and amount of his loss and injury 
and damage, and, if he purposely and intentionally either mis- 
stated anything or concealed anything that honest dealing or 
good faith between the parties would require him to reveal, then 
he is guilty of the fraud and misrepresentation that is referred to 
in this question, and it should be answered in the affirmative.” 
Counsel for appellant say of the foregoing: “This plainly told 
the jury what the contract of the parties was. * * * This lan- 
guage is very much more objectionable than the language criti- 
cised in Van De Bogart Case”: 127 Wis., 104. For the same 
reasons, the following portion of the charge on the subject of 
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damages is criticised: “Now, as to the figures on this question, 
I think Mr. Quinlan misstated the exact amount that they claim 
a little. The proofs of loss as I have it here, and I think they are 
all alike, claims $13,108.31. I do not recall now that in any 
figures made by the defendant's counsel they have figured out 
any exact amount which they claim should be the maximum 
amount that the jury could find.” The point that the court erred 
in each of the foregoing particulars by informing the jury of the 
effect of the answers to the question of the special verdict under 
consideration is properly raised by due exception and assign- 
ment of error and we are required to pass thereon and do so by 
determining that the quoted portions of the charge are not er- 
roneous or improper. The instructions of the trial court on the 
sixth question of the special verdict are also brought before us 
for review. They were: “Now the sixth question: Did the 
plaintiff either in his proofs of loss or when examined under oath 
by the representatives of the defendants knowingly swear falsely 
concerning the quantity or value of goods destroyed by said fire, 
or the presence of fireworks or gasoline in his store, or the origin 
of said fire, or the manner in which he ascertained the quantity 
or value of the goods destroyed by said fire? You will notice 
that there are a number of things embraced in this question, and, 
if you find that he did knowingly, willfully swear falsely in regard 
to any one of them, then you will answer the question in the 
affirinative; but, if you are not satisfied as to any one of them, 
then your answer will be in the négative.” 

This affords a happy illustration of how a sentence or expres- 
sion detached from its context relations, and deprived of the aids 
to its meaning afforded even by the form of precedent expression 
in the same discourse or writing relating to the same subject, 
may convey an entirely different idea from that intended by the 
speaker or writer. Using the word “satisfied” as a synonym for 
“convinced”, if we say to a person, with reference to a series of 
logically independent propositions, “If you are not satisfied as to 
any one of them your answer [to all] will be in the negative’, the 
error would appear to be incontrovertible. But, where a series 
of logically independent propositions, an affirmative answer to 
either of which is the same in legal effect as an affirmative answer 
to all, are laid before a jury, and the jury are told, “You will 
notice that there are a number of things embraced in this ques- 
tion, and, if you find that he did knowingly, willfully swear falsely 
in regard to any one of them, then you will answer the question 
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in the affirmative, but, if you are not satisfied as to any one of 
them, your answer will be in the negative, the idea conveyed is 
different. The antithetic nature of the sentence changes the 
meaning of the last clause, and the idea the whole sentence con- 
veys is that conviction of the truth of either proposition of the 
series requires an affirmative answer to the question,. while the 
opposite, the antithesis, requires a negative answer. It is also 
by reason of the preceding specification ordinarily understood 
by the hearer without ellipsis as if the speaker said, “But if you 
are not satisfied that he did knowingly, willfully swear falsely in 
regard to any [ie., ‘some’ ‘either’] one of them, your answer will 
be in the negative”. There was no prejudicial error in this part 
of the charge. 

The appellants by proper objection and exception in opposition 
to plaintiff's motion for judgment raised the question whether 
the plaintiff's recovery should be for $10,000, the face of the poli- 
cies of insurance, or 75 per cent of $11,799.18, found by the jury 
to be the value of the property destroyed. The Circuit Court 
held valid the consent to additional insurance quoted in the state- 
ment of facts preceding this opinion, but invalid the limitation 
thereof to 75 per cent of the actual cash value of the property de- 
stroyed, and gave judgment accordingly. The statutes upon 
which this decision was based are section 1943a, St. 1898, which 
reads :— 

No fire insurance company doing business in this state shall 
issue any policy containing any provision limiting the amount 
to be paid in case of loss below the actual cash value of the 
property, if within the amount of the insurance for which pre- 
mium is paid and no such company shall require the use of any 
so-called coinstirance clause or rider to be attached or made a 
part of any policy except at the option of the insured, and every 
such company shall give to every applicant for insurance the 
rate of premium demanded with and without such clause or 
rider. ‘The Commissioner of Insurance, upon evidence fur- 
nished to him that any such company has failed when requested 
to furnish any applicant for insurance such separate rates, shall 
forthwith revoke the license of said company and all its agents. 
If any company which violates any provision of this section is 
incorporated under the laws of this state such violation shall 


be cause for forfeiting its charter, and the Attorney General 
shall institute proceedings to have such forfeiture declared. 


Sections 1941-43—1941-64 prescribe the form of fire insurance 
policy to be used, and forbid the use of any other or different 
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policy of fire insurance with certain exceptions. One of these 
exceptions is :— 


Printed or written forms of description and specification or 
schedules. of the property covered by any particular policy and 
any other matter necessary to clearly express all the facts and 
conditions of insurance on any particular risk (which facts or 
conditions shall in no case be inconsistent with or a waiver of 
any of the provisions or conditions of the standard policy here- 
in provided for). 

In the form so provided we find among the many “provisions, 
agreements and conditions” therein contained the following; 
namely: The insurer insures for a specified term the other party 
to the contract against all direct loss or damage by fire. The en- 
tire policy is to be void if the insured then has or shall thereafter 
make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by the policy, un- 
less it is otherwise provided by agreement indorsed on the policy 
or added thereunto. This permits an agreement to be added to 
the standard form of policy permitting other insurance, and pro- 
viding that such other insurance shall not invalidate the policy. It 
includes within its scope the right to specify or limit the amount 
of additional insurance so permitted because the authority to 
make such contract or modification of the terms of the standard 
policy with reference to additional insurance is not limited in this 
respect by restrictive words. It includes the right to contract 
with respect to the validity of additional insurance. For the 
same reason this includes the power to contract as to what ex- 
tent it shall be valid. Ifa specific amount of additional insurance 
is merely permitted thereby, and the insured should exceed this 
amount, the consequence would be, under this form of contract, 
that all the insurance would be invalid. A distinction must be 
made between policies of insurance covering fixed, definite prop- 
erty in existence and ascertained at the time the insurance is 
written and policies covering a constantly changing stock of 
goods where no part of the property destroyed by fire may have 
been in the possession or ownership of the insured at the time 
when the insurance was written. Under policies of this latter 
class, sometimes called “floating policies” or “shifting risks’, the 
property insured is the property of a class and kind described, in 
the place described, which the insured may have on hand at the 
time of the fire, whether it is or is not identical in items with that 
which he had on hand at the time that the insurance was written. 
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With respect to this class of insurance, it would be difficult, if not 
impossible, to frame a provision for additional insurance naming 
a fixed and definite sum which would afford the insured any pro- 
tection by reason of his insurance policies against a condition 
where fire occurred at a time when his stock might be depleted 
by sales to an amount which would leave the outstanding insur- 
ance in excess of the permitted insurance on that value of stock. 
This condition and the provisions of the standard policy law must 
be considered in the construction of section 1943a, supra. The 
words “actual cash value of the property”, found in section 1943a, 
supra, refer to the property destroyed. Section 19432, if taken 
literally, might, when the amount of the loss is less than the face 
of the policies, prohibit any provision in an insurance policy for- 
feiting the policy because a clause in the policy providing that in 
certain events the insurance company should pay nothing in case 
of loss would be “limiting the amount to be paid in case of loss 
below the actual cash value of the property”. But manifestly this 
was not the legislative intention or the forfeitures found in the 
standard policy form would not have been authorized by statute. 
Section 1943a, if taken literally, would also have no application 
to the case at bar or any other case of loss under fire insurance 
policies where the amount of loss was not within, but exceeded, 
the amount of the insurance for which premium was paid. 

In Newton vs. Ins. Cos. (125 Wis., 289), where the loss was less 
than the amount of insurance and consequently the precise ques- 
tions arising in the instant case were not before the court, it was 
said relative to insurance on the stock of goods: “The words 
‘cash value of the property’ evidently refer to the property de- 
stroyed, not to the property insured. Supplying the missing word, 
the provision simply means that if the total cash value of the 
property destroyed is less than the total insurance, as in this case 
it was, no provision attached to the policy shall be effective to 
reduce the amount to be paid by the insurance companies to a 
sum less than that cash value.” While it cannot be said that this 
determines the proper construction of section 1943a as applied 
to the case at bar, where the amount of loss exceeded the insur- 
ance, yet it does by construction and within the words of section 
1943a limit the application of that part of this section to cases of 
loss under insurance policies where the actual cash value of the 
property destroyed is within the amount of the insurance for 
which premium is paid. The construction given to section 1943a 
by the learned Circuit Court whereby the appellants are held 
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bound by all parts of the contract quoted relative to additonal in- 
surance, except that provision stating that the policy “shall 
thereby become void only in proportion of such excess to such 
total insurance”, cannot be correct, because it enforces upon the 
appellants liability upon a contract to which they never assented, 
one upon which the minds of the parties never met. Not even a 
statute can do this. We must hold that the consent to additional 
insurance was wholly void, or that it was wholly valid. It does 
not seem to us to be separable from the conditions placed therein 
by agreement of the parties. Section 1943a first appeared as 
chapter 343, p. 774, Laws 1897. It was entitled “An act to pre- 
vent unjust discrimination by fire insurance companies in the use 
of coinsurance-clauses or riders”. This is some indication that it 
was intended to be applicable to coinsurance stipulations which 
are well understood to mean agreements by which the insured is 
to carry some fractional part or percentage of his own insurance 
and thus become with the insurance company a coinsurer, and 
not to mean additional insurance in other insurance companies. 
The act purported to prohibit an agreement limiting the amount 
to be paid in case of loss below the actual cash value of the prop- 
erty if such actual cash value was within the amount of the insur- 
ance for which premium was paid. This part of the agreement 
was designated a “provision”. The act then proceeded :— 


Except that no such company shall require the use of any 
so-called coinsurance clauses or riders to be attached or made 
part of any policy of insurance except at the option of tie 
assured and every such insurance company shall give to every 
applicant for insurance the rate of premium demanded with 
and without such clauses, riders or provisions. 


These last words seem to us to include the “provision” limiting 
the amount, mentioned in the first part of the sentence, as well 
as the “clauses or riders’, mentioned later in the same sentence. 
On penalty of revocation of its license, the insurance company 
is required to furnish any applicant for insurance when requested 
such separate rates. What separate rates? Reading the law 
from section 1943a, it would appear to be the separate rates with 
and without the coinsurance clause or rider, but, reading the 
original law (chapter 343, p. 774, Laws 1897) it would appear to 
be the separate rates with and without provisions limiting the 
amount to be paid in case of loss when the loss is within the 
amount of insurance, as well as with and without coinsurance 
clauses and riders. Reading it this way would also give effect to 








1907.] Bloch vs. American Ins. Co. et al. 697 


the words, “the amount of the insurance for which premium is 
paid”, as meaning something more than “the amount of the insur- 
ance”. It would also require or permit us in harmony with the 
standard policy law to construe the exception in these words, 
“except at the option of the assured”, to apply to all the prece- 
dent parts of the same sentence. The whole original act thus 
viewed would relate only to stipulations in the nature of coinsur- 
ance clauses and stipulations to whick the assured might give 
consent. Reading it in this way, it would include any stipulation 
relating to the payment of only part of an ascertained loss, al- 
though the insurance on which premiums at the full rate were 
paid was greater than the loss. This is not strictly a coinsurance 
clause, but it appears to be forbidden in the case mentioned and 
to be classed as a coinsurance clause in the title of the act. When 
this statute was carried by the revisers into section 1943a, the 
words “except that” in the first exception of the first sentence 
were omitted and the word “and” substituted, and the word “pro- 
visions” was omitted from that part of the first sentence requir- 
ing the insurance company to give every applicant for insurance 
the rate of premium demanded with and without such clauses, 
riders or provisions, ‘and the words “clauses” or “riders” were 
changed irom plural to singular. Nevertheless the act as origi- 
nally passed may be resorted to in aid of the construction of the 
revised law, and it is to be presumed that the revisers intended no 
substantial change in the law unless otherwise expressed: State 
ex rel. Rochester vs. Supervisors of Racine County, 70 Wis., 543. 
It must also be construed with reference to the standard policy 
law relating to the same subject: Storm vs. Cotzhausen, 38 Wis., 
139. The title and preamble of the act may be considered if the 
meaning of the act is doubtful (Nazro vs. Merchants’ Mut. Ins. 
Co., 14 Wis., 295, marg.; Mundt vs. Sheboygan, etc., Ry. Co., 31 
Wis., 451), at least for the purpose of discovering the scope and 
purpose of the statute from the mischiefs which are to be reme- 
died and the objects to be accomplished by its provisions: Pulis 
vs. Dearing, 7 Wis., 221, marg. Upon the foregoing considera- 
tions we determine the true construction of section 1943a. It is 
to have application only to cases in which the insurer attempts 
by stipulation in the policy, or with the policy, without consent of 
the insured and without reduction of premium, to limit its lia- 
bility thereon below the amount or face of the policy upon which 
or for which the insured has paid full premium, and where the 
value of the goods destroyed is within the amount of such insur- 
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ance carried on the property. It is not to be taken to conflict 
with the true interpretation of the standard policy law, nor to 
prohibit permission for additional insurance, nor restriction of 
the amount of such additional insurance, nor waiver of the in- 
validity of the additional insurance in whole or in part, such 
agreements not falling within its terms as here construed. The 
agreement in question purports on its face to have been made at 
the option of the assured and in consideration of a reduced rate 
of premium, and is otherwise within the fair scope of the standard 
policy law, and not in conflict with section 1943a as herein inter- 
preted; hence valid and binding. 

It follows that the judgments appealed from must be modified 
by reducing the damages awarded by each judgment to its proper 
proportion of 75 per centum oi $11,799.18 and in all other re- 
spects affirmed, and that the appellants recover one bill of costs 
on this appeal. | 

Judgments modified in accordance with this opinion, and as so 
modified affirmed. 
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SUPREME COURT OF OHIU. 


LIVINGSTON ET AL. 
v8. 


FIDELITY & DEPOSIT CO. or MaryYLanp.* 


Written statements made by a corporation accompanying an application 
to a bonding company for a bond guarantying the honesty of em- 
ployees, which statements relate to the past conduct of such em- 
ployees in their service as such, and are intended to and do enter 
into the contract and become the inducement in part for the issuing 
of the bond, are in the nature of warranties, and their falsity in any 
material particular will defeat recovery on the bond for the delin- 
quency of such employees. 

Where, in a suit upon a bond executed to a loan company guarantying 
the honesty of an employee, it appears that it was stipulated in the 
application for such bond that the duties of such employee are to 
receive and deposit all moneys received by the company, to indorse 
checks for deposit only, and not authorized to sign checks or accept 
drafts, or to pay out on account, with no authority to withdraw 
money, and the obligation of the bond is to make good any loss oc- 
casioned by the fraud or dishonesty of such employee in connection 
with his duties as specified, and the bondsman not to be liable for 
other than the personal acts of such employee within the direct 
scope of his specified duties, the bondsman will not be held for the 
dishonesty of such employee in inducing the loan company to accept 
a loan to a fictitious person, on fictitious security, and procuring the 
money from the bank where moneys of the company are on deposit, 
on a check issued by the company in the name of such fictitious bor- 
rower, by forging his name upon the check. 


Error to Circuit Court, Cuyahoga County. Action by J. B. 
Livingston and Frederick L. Taft, trustees of the Guarantee Sav- 
ings & Loan Company, against the Fidelity & Deposit Company 
of Maryland. Judgment for defendant, and plaintiffs bring error. 


Statement of facts by SPEAR, J. 

J. B. Livingston and Frederick L. Taft, as trustees of the Guar- 
antee Savings & Loan Company, were the plaintiffs in the action 
below out of which this error proceeding arises, and are plain- 
tiffs in error here, and the Fidelity & Deposit Company of Mary- 
land was the defendant in the action and is the defendant in. error 
here. It appears from the record that the Guarantee Savings & 
Loan Company was a corporation, organized long prior to Oc- 
tober 8, 1901, under the laws of Ohio, having its principal place 
of business in the city of Cleveland, and that by quo warranto 
proceedings in this court the company was on the above date 

* Decision rendered, May 7, 1907. Syllabus by the Court. 
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ousted from its right to be a corporation, and the plaintiffs in 
error were appointed trustees to wind up its business concerns. 
The fidelity and deposit company is a Maryland corporation au- 
thorized to do business in Ohio, having an office at Cleveland, 
for the purpose of executing bonds guarantying the fidelity of 
employees. The action of the trustees was based upon one cf 
these guaranty bonds executed by the defendant to the loan 
company June I, 1896, for a consideration in money then paid, 
undertaking to guaranty the fidelity of certain employees of the 
loan company. The bond was continued in force from year to 
year based upon written applications which had attached certifi- 
cates and schedules enumerating the officers whose honesty was 
to be guarantied and indicating their duties, the purpose of each of 
which was to obtain a continuance of the obligation of the bond. 
Recovery was sought for alleged embezzlement and larceny by 
one Jacob A. Blodt, secretary of the loan company, in the sum 
of $10,000. Issue was taken by the defendant by answer; a num- 
ber of separate defenses being pleaded, and liability being denied. 
By reply plaintiffs took issue as to the new matter. Further facts 
are stated in the opinion. At the trial of the cause at January 
term, 1906, of the Common Pleas of Cuyahoga, upon conclusion 
of the testimony offered by plaintiffs, a motion was interposed by 
defendant to the court to direct a verdict for defendant, and the 
court, being of opinion that the evidence adduced by the plaintiffs 
had, under the law applicable to the facts shown, entirely failed 
to make a case against defendant, sustained the motion. A ver- 
dict was rendered accordingly, and judgment for defendant en- 
tered thereon, which on error to the Circuit Court was affirmed. 


Smiru W. Bennert and Smrru, Tart & ArTsER, for Plaintiffs 
in Error. 

HorAcE ANDREWS, H. H. MCKEEHAN, and Hoyt, Dustin 
& Key, for Defendant in Error. 


SPEAR, J. (after stating the facts). 

The length of the bond of June 1, 1896, and of the several appli- 
cations and continuation certificates then and thereafter given, 
introduced as exhibits, render it impracticable to reproduce them 
here in hee verba, but their salient features will be referred to. 
By the terms of the bond certain answers and representations 
and promises, and any subsequent representations and promises 
of the loan company, were made the basis of the contract denomi- 
nated the bond; the language being that it is 
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Understood and agreed that those representations and such 

promises, and any subsequent representations or promises of 

the employer, hereafter required by or lodged with the com- 
pany shall constitute part of the basis and consideration of the 
contract hereinafter expressed. 

The loss insured against was such as might be sustained by 
reason of the fraud or dishonesty of the employee “in connection 
with his duties as specified on said schedule amounting to embez- 
zlement or larceny”, and the time limit as to liability for such 
dishonesty was twelve months next before the discovery. Re- 
specting the promises referred to the bond provided this :— 

This bond is entered into on the condition that the business 
oi the employer shall be continued to be conducted and the 
duties and remuneration of the employees shall remain in ac- 
cordance with the statements hereinbefore referred to. 


As qualifying the above, it was also provided in the bond that 
the loan company should have the right, on giving written no- 
tice, to make interchanges or substitutions as to employees upon 
terms mentioned in the bond. Respecting this feature the fur- 
ther provision is :— 

And the company shall not be liable for other than the per- 


sonal acts of the employee within the direct scope of his 
duties named in said schedule or in said notices. 


Desiring to substitute another person as secretary, the loan 
company made written application January 25, 1897, and in that 
paper defined the duties of that officer thus :— 

Receive and deposit all moneys received by the company 
and acting as secretary in general, having custody of cash, 
likely not more than $1,500, and of that only about twenty-four 
hours. Not authorized to pay out cash on account, but re- 
quired to make deposit in the authorized depository, the Na- 
tional Park Bank. Allowed, in conjunction with the president 


and treasurer, to indorse checks, but for deposit only, and not 
authorized to sign checks nor accept drafts. 


The representations respecting the powers and duties of the 
secretary were not subsequently changed. This application con- 
tained the agreement that the answers were to be taken as con- 
ditions precedent, and as the basis of the bond. At the expira- 
tion of the year; viz., June 1, 1897, application in writing was 
made by the loan company for a renewal, and the company 
certified that each of its employees named in the accompanying 
list had faithfully and satisfactorily performed his duties, and 
promptly and correctly rendered his accounts during the pre- 
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ceding year. In this application Blodt, the defaulting employee, 
is classed as general manager, and the obligation as to him is 
$5,000. Again, at the expiration of the year, application was 
made for a renewal, and in that application Blodt was named as 
secretary with the same amount as guaranty. The same certifi- 
cate as to faithful performance of duties as in the one preceding 
accompanied this application. Like application, with like cer- 
tificate as to performance of duties, was made in each of the 
three years following; Blodt being continued as secretary. He 
resigned August 8, 1901, and then the crash came. 

The obligatory portion of the last continuation certificate was 
in form following :— 

In consideration of the sum of one hundred and fifteen and 
00/100 dollars, the Fidelity & Deposit Company of Maryland 
hereby continues in force schedule bond No. 175, in favor of 
the Guarantee Savings & Loan Company, Cleveland, Ohio, on 
behalf of the persons named in the annexed schedule, in the 
positions and for the sunis therein specified, for the period be- 
ginning the first day of June, Igor, and ending the first day oi 
June, 1902, subject to all the covenants and conditions set 
forth and expressed in said schedule bond, heretofore issued 
on the first day of June, 1896. Provided the aggregate liability 
of the Fidelity & Deposit Company of Maryland, from the 
date of the issuance of said original schedule bond, to the date 
of the expiration of this certificate, for or on account of any 
act or acts of any one of said persons, shall not exceed the 
sum written opposite that person’s name upon the attached 
schedule. Witness the signatures of the president and secre- 
tary this fifth day of June, Igor. 


In the schedule attached to the application for this certificate 
Blodt was again named as secretary, and the sum written oppo- 
site his name was $10,000. Blodt’s scheme of fraud was sub- 
stantially this: He would purchase a cheap vacant lot, taking 
title in the name of a fictitious person, and then cause an applica- 
tion to the loan company for a loan to be made on one of its 
blanks in the name of the fictitious person, accompanied by a 
deed and abstract of title. The loan was to be used for the ap- 
parent purpose of erecting a building on the lot payable as the 
structure progressed. The borrower was described as a Ger- 
man, unacquainted with the English language, and for that rea- 
son wished Blodt to act for him. From time to time checks were 
thus secured in the name of the borrower, which Blodt would 
use in procuring the money, acting on his pretended authority 
to represent the borrower, and forging the name of the fictitious 
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payee, at the same time lodging with the company a fraudulent 
insurance policy; he being an insurance agent. This simple 
scheme was made possible of accomplishment by the neglect of 
the other officers of the company. No board of directors, nor any 
committee, acted upon these loans or the checks. Nor did any 
appraisal or other committee inspect these imaginary buildings, 
or the lots on which it was represented they were to be con- 
structed. In no instance had any such building a real existence. 
Checks drawn by officers who were authorized to sign checks 
were signed up in blank and left in the custody of Blodt, the 
signers being absent, one of them continuously absent from the 
state. The money of the company, instead of being deposited 
wholly in the authorized depository, the Park Bank, as the agree- 
ment required, was distributed around in several banking institu- 
tions, and the manipulation of the iunds by Blodt thus made 
easier. Blodt’s fraudulent scheme commenced by an application 
presented October 12, 1896, by which he secured $800, and con- 
tinued through all the years until August 7, 1901, the number oi 
such fictitious applications reaching 129, the amounts ranging 
from $150 to $1,620, and amounting in the aggregate to $209,100. 
Nor were examinations made of Blodt’s accounts within the 
spirit of the contract June 1, 1990, nor in the year Igor. It ap- 
pears that one Diehm made some examination prior to June 1, 
1a00, and that an alleged expert examiner, employed by the com- 
pany, but directed by Blodt, made an examination shortly prior 
to December, 1906, and reported the accounts correct. No ac- 
counts were in fact rendered, nor examinations had June 1, 1gac, 
as stated in the loan company’s last certificate. And it is entirely 
apparent that the examinations which were made, although prob- 
ably conducted in good faith, were really surface and perfunctory 
examinations and entirely untrustworthy. It is equally apparent 
that had the company exercised ordinary diligence, or a real 
effort to comply with its contract with the fidelity company, the 
criminally loose methods of Blodt and the grossly negligent 
methods of the other officers having duties in the management to 
perform, and which the spirit of the contract with the defendant 
company required that they should perform, would have been 
exposed years before the final catastrophe, and before the certifi- 
cate on which liability is claimed by plaintiffs was issued. In 
fact, the active management appears to have been turned over 
to Blodt, who conducted affairs as he pleased without control, 
check or efficient supervision by any one. Much of the time the 
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vice-president was out of the state; he and the treasurer having 
signed and left with Blodt blank checks, and all of the amounts 
he converted were obtained by. using these checks. The other 
officers seem to have been equally negligent. The vigilant super- 
vision which the company, as well by its by-laws, the statutes of 
the state, and its contract with defendant, was required to ex- 
ercise, was wholly wanting. 

The certificate for continuation accompanying the last applica- 
tion is in the terms following :— 


Certificate —I, Arthur L. Mix, Prest. Guarantee Savings & 
Loan Co., hereby certify that each of the employees named in 
the accompanying list has faithfully and satisfactorily per- 
formed his duties and promptly and correctly rendered his ac- 
counts during the year ending June I, 1901; and that, to the 
best of my knowledge and belief, neither of them has been, 
nor is now, in arrears or default; that at the date of the last 
examination of their respective accounts the same were found, 
in each case, correct, and I know of no reason why the guar- 
antee on behalf of each should not be continued. Dated at 
Cleveland, Ohio, June 1, 1901. [Signed] Arthur L. Mix, 
Prest., The Guarantee Savings & Loan Co. 


Two questions only seem to need attention: What is the na- 
ture, and the effect in law of the representations and promises 
made by the loan company to the fidelity company to induce the 


bonding contract? and were the defaults of Blodt “‘within, the 
direct scope of his duties named in said schedule’; that is, his 
duties as secretary ? 

1. As to the first question. It is assumed that the bonding 
contract, with the continuation certificates, are in the nature of 
insurance contracts rather than surety contracts, and it is con- 
tended that the effect of the statements denominated representa- 
tions and promises are not to be treated as warranties, but are 
merely representations, and to be determined by the rules appli- 
cable to insurance contracts; that is, unless the statements are 
known to be untrue when made, their actual falsity does not 
prejudice the rights of the insured. An extensive array of au- 
thorities is produced to show that the language of such con- 
tracts should be construed most strongly against the insurer, 
since the terms are specified by the company, and not by the 
policyholder. It is perhaps not necessary to look beyond our 
own state to ascertain the correct rule. Being contracts of in- 
demnity against loss, such contracts should be liberally con- 
strued in favor of the object sought to be attained, and where a 
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clause is susceptible of two interpretations which seem equally 
fair, that should be preferred which affords the greater indemnity, 
but, like other contracts, they should receive a reasonable con- 
struction in order to carry out the presumed intention of the 
parties as expressed by the language used: West et al. vs. Ins. 
Co., 27 Ohio St., 1; Travelers Ins. Co. vs. Myers & Co., 62 Ohio 
St., 529; Germania Fire Ins. Co. vs. Schild, 69 Ohio St., 136. 
The question of what name shall be given to the representations 
and promises of the loan company seems to us unimportant. The 
certificate of Mix, the president, attested positively that each of 
the employees, which included Blodt, had “faithfully and satis- 
factorily performed his duties and correctly rendered his accounts 
during the year ending June I, 1901”, and at the date of the last 
examination of the respective accounts the same were found in 
each case correct, both of which statements also included the 
treasurer, Wunderlich. These statements, relating as they did 
to past transactions and existing conditions, and the promises as 
to future conduct of employees, entered into the contract and 
were at least in part the inducement which led to it, and consti- 
tuted the basis of liability on the part of the fidelity company, 
and, although the term “warranty” is not used, yet they in law 
had the full effect of warranties. So that their falsity in any ma- 
terial particular is fatal to any action on the bond. That the 
statements were both false and material admits of no rational 
dispute. That Mix, the president, had no personal knowledge of 
their falsity, is immaterial. They were the representations of the 
company, and that they were grossly false was well known to 
those who were in active management of the company’s affairs. 
This condition brings the case within the ruling in Orme & 
Okey, Rec’rs, vs. Baker (74 Ohio St., 337), where the knowledge 
of those actively participating in the management of a bank is 
held to be in law the knowledge of the bank itself. But proof of 
such knowledge is not essential to the responsibility of the com- 
pany for the truth of the statements made. The statements were 
conditional to the taking effect of the stipulation for liability on 
the part of the fidelity company, were statements that certain 
facts were true, and that certain acts respecting the performance 
of duties should thereafter be done by officers of the loan com- 
pany. These statements, however expressed, are of the very es- 
sence of warranties. The promises were to be observed in good 
faith; the representations as to the conduct of the employees 


and the condition of their accounts and transactions with the 
Vou. XXXVI.—45. 
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ranties, and the falsity of the former and the disregard by the 
loan company of the latter constitute a complete defense. 

Lest the foregoing comment respecting the negligence of the 
loan company be misconstrued as indicating that negligence is 
the basis of our judgment, we add that negligence is but an inci- 
dent. It is'not intended to hold that mere negligence on the 
part of the guaranty may afford a defense, but to hold that a 
warranty binds the warrantor, and that the breach on his part 
constitutes a defense to an action on the bond. 

2. But were the defaults of Blodt, whether to be regarded as 
embezzlements or larcenies or by whatever name denominated, 
within the line of his duties as secretary? Those duties, so far 
as the money of the company is concerned, are specifically de- 
fined. The secretary is authorized to receive money, and it is 
his duty to deposit it. This specification as to deposit of funds 
by the secretary is in conflict with sections 4 and 5 of the by-laws, 
which provide that the secretary “shall receive all moneys paid 
to the company and enter the same in the proper books”, and 
that “the treasurer shall receive and have custody of all the 
moneys of the company and promptly deposit the same in such 
bank or banks as the board of directors may designate”; thus 
implying that the secretary should pay moneys received to the 
treasurer. But, whichever shall be taken as the controlling pro- 
vision regarding deposits of money, it is entirely clear that no- 
where is authority given the secretary to withdraw the funds, 
and that so far as the money was concerned his duty had been 
exhausted when he properly deposited it. It is provided by sec- 
tion 3836-4, Rev. St., 1906, that the treasurer shall deposit all 
funds in the bank designated by the board of directors, and they 
can be withdrawn only by check signed by the president and 
financial secretary, or such other officers as the board of direct- 
ors may designate. In making deposits of funds received by him 
Blodt was acting as secretary; but the fact that the signature of 
the secretary to checks is contemplated by the above cited stat- 
ute does not suggest that he has authority to use the checks. 
The contrary inference is apparent. Nor had he any duty as sec- 
retary to pass upon applications for loans, nor perform the duties 
of an appraisal committee in the examination of the securities 
offered, nor the duty of the board of directors in authorizing ex- 
penditures. All these acts, while necessary in the working out of 
Blodt’s fraudulent scheme, were not only not within the direct 
scope of his duties, but were wholly without any of the specified 
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company could not be truthfully made, unless they were the re- 
sult of a reasonably vigilant examination and supervision of the 
conduct of such employees and their dealings which affected the 
business of the company. As before stated, no real effort to con- 
trol or supervise blodt was attempted, and he was allowed prac- 
tically to manage the whole affair to suit himself. The duties of 
other officers were defined in the company’s statements accom- 
panying their several applications, and it was part of the contract 
that these duties should not be changed without notice to the 
fidelity company. No such notice was given. On the contrary, 
the last statement of the president implies that the concerns are 
being managed by the several officers in accordance with the 
previous stipulation. It does more than this. We emphasize the 
fact that it contains a positive statement that each of the eim- 
ployees named has faithfully and satisfactorily performed tis 
duties. In fact, some had utterly abandoned their duties. It 
stated positively that they had promptly and correctly rendered 
accounts during the year ending June 1, 1901. Some of them 
had rendered no accounts whatever during that year. The ex- 
amination of the alleged expert was made the December before. 
The foregoing are positive statements. The certificate does 
say that to the best of the president’s knowledge and belief nei- 
ther of the employees had been or was in arrears or default. At 
the trial, Mix, the president, was absent from the state, and 
could not be produced in person. He seems to have been gen- 
erally absent so far as the performance of duties was concerned. 
It was stipulated by counsel that, if present, he would testiiy 
that he executed the certificates signed by him and had no 
knowledge of the untruthfulness of any matter therein contained. 
Very likely. But his certificate was the certificate of the com- 
pany as regards the rights and obligations of the fidelity com- 
pany, and his personal belief. entertained in a distant state, and 
with no previous intelligent effort on his part to ascertain the 
truthfulness of the statements, when taken with the real facts as 
they existed, shows not only a failure on the part of the company 
to perform its part of the contract, but a blind, reckless disre- 
gard of contract obligations. Can any intelligent person sup- 
pose that if the method of management had been disclosed as 
fully as it was concealed, the bond would ever have been renewed 
by the defendant company? We think not. It appears to us 
clear that the representations and promises were in law war- 
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SUPREME COURT OF WISCONSIN. 


METCALF 
v8. 


MUTUAL FIRE INS. CO. or THE Towns OF ALBANY, 
Lima, DURAND, WAUBEEK, WATERVILLE AND 
FRANKFORT, PEPIN COUNTY, WIs.* 


A finding that the company, where the insurance was applied for, had 
“information” that others than the insured were interested in the 
property was a finding that the company had notice of the fact. 


The by-law of a mutual company provided that the application for insur- 
ance should be made to the president. 


Held, That where the president knew that others were interested, and 
premiums were accepted, a statement in the application that no 
others were interested would not avoid the policy. 


Appeal from Circuit Court, Pepin County. Action by Bert 
Metcalf against the Mutual Fire Insurance Company of the 
towns of Albany, Lima, Durand, Waubeek, Waterville and 
Frankfort, Pepin County, Wis. From a judgment in favor of 
plaintiff, defendant appeals. 


Statement of facts by KERWIN, J. 

This is an action to recover upon an oral agreement to insure 
the plaintiff's property, which was destroyed by fire after such 
agreement had been made. It is claimed by defendant that plain- 
tiff made false representations at the time the insurance agree- 
ment was made which rendered the agreethent void. 

The case was tried by the court and a jury and motions for 
nonsuit, verdict for defendant denied. The jury returned the 
following verdict: ‘“(1) Did the plaintiff at the time the appli- 
cation was made out and signed represent to James Black, the 
president of defendant company, that no other party was inter- 
ested in the property described in such application? Answer: 
No. (2) If you answer, ‘Yes’, to question 1, then did said Black 
believe such representations to be true? Answer: (3) 
If you answer, ‘Yes’, to question 1, then was said Black, as presi- 
dent of said company, induced by said representation to enter 
into the contract of insurance with the plaintiff? Answer: . 
(4) Was any other party than plaintiff interested in the property 
described in the application, at the time the application was made 

% Decision rendered, May 21, 1907. re 
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duties. The frauds upon the company to which these transac- 
tions were incidents were not, therefore, the frauds of Blodt as 
secretary, but were acts which, by the gross negligence of the 
company, he was permitted to do foreign to the duties enjoined 
upon him by the schedule as well as the statute and the by-laws of 
the company. Let us recur again to the provision of the bond. 
The fidelity company is to make good to the loan company any 
loss sustained by reason of the fraud or dishonesty of the em- 
ployee “in connection with his duties as specified on said sched- 
ule”, and “the company shall not be liable for other than the per- 
sonal acts of the employees within the direct scope of their duties 
named in said schedyle”. These are controlling provisions. If 
we are right in these deductions from them and from the facts of 
the record, and they seem inevitable, then it follows that Blodt’s 
frauds do not come within the direct scope of his duties as secre- 
tary, and that, therefore, they are without the obligation of the 
bond and the fidelity company cannot be held for them. 

We find no error in the judgment of the Circuit Court or in 
that of the Common Pleas, and they will be affirmed. 

Shauck, C. J., and Price, Crew and Summers, JJ., concur. 
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and delivered, besides the plaintiff? Answer (by the court): 
Yes. (5) Did said James Black, at the time he took the applica- 
tion and undertaking and delivered to plaintiff the receipt, have 
information that any other person than plaintiff was interested 
in the property described in the application? Answer: Yes. 46) 
Did the said James Black or S. B. Ingram, Jr., at the time they 
appraised plaintiff’s loss, have information that some other per- 
son than plaintiff was interested in the property described in the 
application? Answer: Yes. (7) Did the plaintiff at the time the 
application was made out and signed represent to the said James 
Black that the property described in the application was not 
mortgaged? Answer: No. (8) If you answer question 7, ‘Yes’, 
then did said Black believe said representation to be true? An- 
swer: . (9) If you answer question 7, ‘Yes’, then was said 
Black induced by said representation to enter into contract of in- 
surance with the plaintiff? Answer: . (10) Was any of the 
property affected by such insurance incumbered with mortgage at 
the time the application was made and signed? Answer (by the 
court): Yes. (11) Did the said Black, at the time he took the 
application and undertaking and delivered the receipt, have in- 
formation that any of the property described in the application 
was incumbered by mortgage? Answer: Yes. (12) Did the 
said Black or said Ingram at the time plaintiff’s loss was ap- 
praised by them, have information that any of the property de- 
scribed in the application was incumbered by mortgage? An- 
swer: Yes. (13) Did the plaintiff at the time the application 
was made and signed represent to the said Black that he was the 
owner in fee simple of the ground upon which the buildings men- 
tioned in application were then standing? Answer: No. (14) 
If you answer ‘Yes’ to question 13, then did the said Black be- 
lieve such representation to be true? Answer. (15) ii 
you answer ‘Yes’ to question 13, then was said Black induced by 
such representation to enter in the contract of insurance with the 
plaintiff? Answer: (16) Was the plaintiff at the time 
of the delivery of such application to said Black the owner in fee 
simple of the ground upon which such buildings stood? Answer 
(by the court): No. (17) Did the said Black, at the time the ap- 
plication and undertaking were taken and the receipt delivered, 
have information that the plaintiff was not the owner in fee simple 
of the ground upon which said buildings (mentioned in the appli- 
cation) then stood? Answer: Yes. (18) Did the said Black or 
the said Ingram at the time plaintiff's loss was appraised by them, 
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have information that the plaintiff was not the owner in fee sim- 
ple of the ground upon which the buildings mentioned in the ap- 
plication stood, at the time the application was made and signed? 
Answer: Yes. (19) Did George Metcalf, before the application 
was written and signed, and on the day the same was so written 
and signed, inform the said Black that the plaintiff did not own 
the land upon which the buildings mentioned in the application 
were then standing? Answer: Yes. (20) What was the 
amount of plaintiff's loss upon his personal property covered by 
his contract of insurance by reason of the fire that burned the 
dwelling house? Answer: $45.” 

Motions were made by defendant to change answers to ques- 
tions in verdict, which were denied, except the court ordered the 
answer to question number 1 changed from “No” to “Yes”, the 
answer to question number 11 changed from “Yes” to “No”, and 
the answer to question number 12 from “Yes” to “No”. Mo- 
tions by defendant for judgment on verdict and for new trial were 
denied and judgment given for plaintiff for $245 and costs, from 
which this appeal was taken. 


C. A. IncraAm and S. G. Gitman, for Appellant. 
W. E. PLuMMER and W. C. Owen, for Respondent. 


KERWIN, J. (after stating the facts). 

The main assignment of error relates to the sufficiency of the 
evidence to support the verdict. The action is grounded upon 
an oral agreement to insure. The plaintiff made the first pay- 
ment and gave the undertaking required for future payments, 
binding himself to pay to the defendant his pro rata share of 
losses which might be sustained by the company and incidental 
expenses as required by the defendant. Defendant is a mutual 
fire insurance company organized under chapter 103, p. 116, 
Laws Wis., 1872. One of the defendant’s by-laws provides that 
any person desiring to insure with the company shall make appli- 
cation to the president and secretary of the company. And, upon 
such application being made, in this case it is claimed by defend- 
ant that plaintiff made certain false representations, to the effect 
that the property on which insurance was sought was not mort- 
gaged; that no other party than plaintiff was interested in it; 
that plaintiff was the owner in fee simple of the ground upon 
which the buildings stood. The application was in the form of 
a printed blank, and the president of the company asked the 
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questions and claims to ‘have written in the answers made by 
plaintiff. The property in question consisted of a dwelling house, 
household furniture and live stock. The dwelling and part of its 
contents were destroyed by fire. The live stock was not de- 
stroyed. The loss was adjusted by defendant, and the amount is 
not contested. The jury found that at the time the application 
was made out and signed the plaintiff did not represent to the 
president of the company that the property described in the ap- 
plication was not mortgaged. This finding, we think, is sup- 
ported by the evidence. The answer relied upon by defendant to 
support the contention that plaintiff did represent that the prop- 
erty was not mortgaged is ambiguous. The question was: “Is 
the property mortgaged, and to what amount? Is there any in- 
surance by the mortgagee?’ ‘To this double question plaintiff 
answered, “No”. 

Now, it is very plain that the plaintiff may by this answer have 
intended to answer that there was no insurance by the mort- 
gagee, and not to answer that the property was not mortgaged; 
and, when this answer is read in connection with the other evi- 
dence in the case, it seems quite clear that this is what he intended 
by his answer upon this subject. At any rate, the jury would be 
justified in so finding. Under the well-established rule there is 
sufficient evidence to support this finding. The verdict as 
changed by the court establishes that at the time the application 
was signed the plaintiff did represent to the president of the de- 
fendant that no other party was interested in the property, and 
that another party was, in fact, then interested. But the jury 
found, which finding stands in the case, that at said time the 
president had information of such fact. Now, the question arises 
whether the defendant, with information of the fact that another 
party was interested in the property, can make a contract to in- 
sure, accept the premium, and after loss avoid payment on the 
claim that plaintiff represented that no other person was inter- 
ested. The jury having found, upon sufficient evidence, that the 
president of defendant was informed that plaintiff was not the 
owner in fee simple of the ground, and that some person other 
than plaintiff was interested in the property, the question arises 
whether defendant can avoid the agreement to insure on the 
ground that it was induced to make the agreement by the repre- 
sentations of the plaintiff, to the effect that no other person was 
interested in the property. The jury in finding that defendant 
had “information” obviously found and intended to find that de- 





1907.] Metcalf vs. Mutual Fire Ins. Co. 713 


fendant had knowledge of the facts referred to. Information is 
defined: “Knowledge acquired, derived or inculcated, as by ob- 
servation, or by reading or study, or in conversation:” Standard 
Dictionary, p. 924. And notice is held to mean information by 
whatever means communicated; knowledge given or received: 
U. S. vs. Foot (U. S.), 25 Fed. Cas., 1140. Professor Pomeroy 
says that actual notice “is information concerning the fact 
* * * directly and personally communicated to the party”: 
Pom. Eq. Jur., § 595. Actual notice is also said to be “that which 
consists in express information of a fact”: Prouty vs. Devin, 118 
Cal., 258; 5 Words & Phrases, p. 4840. So we think that under 
the finding of the jury the defendant was chargeable with notice 
or knowledge of the fact that some person other than plaintiff was 
interested in the property, and was not justified in relying upon 
the representations of the plaintiff in that regard. The defend- 
ant was bound to use ordinary care and prudence and avail itself 
of the information at hand. Ordinarily such notice as would put 
a person of ordinary prudence upon inquiry is sufficient to charge 
the person with knowledge of such facts as he might by proper 
inquiry ascertain: Thomas vs. Flint, 123 Mich., 10; Osborne vs. 
Alabama S. & W. Co., 135 Ala., 571; United States vs. Sliney 
(C. C.), 21 Fed., 894; Walker vs. Neil, 117 Ga., 733; Martel vs. 
Somers, 26 Tex., 551; Collins vs. Davis, 132 N. C., 106; Bolles 
vs. Chauncey, 8 Conn., 389. So we think the defendant under 
the findings of the jury and the evidence must be charged with 
having acted upon its own judgment, and not upon the represen- 
tations of plaintiff. In Herron vs. Herron (71 lowa, 433) the 
court said: “If plaintiff's attorney was deceived or misled by the 
information communicated to him, it was because he chose to 
accept the naked statement of the one he was dealing with, 
rather than seek reliable information from the sources pointed 
out to him, where it could have been obtained. It is the prov- 
ince of courts of equity to afford relief to those who have been 
overreached by the artifice or cunning or deceit of others; but, 
where one voluntarily refuses to resort to the sources of informa- 
tion to which he is referred, but chooses rather to accept the 
statements of the person with whom he is dealing, as to matters 
material to the trade, he should be held to have Acted on his own 
judgment, and no relief should be granted him if it turns out that 
the statements were false.” With the information the president 
of defendant had, under the repeated decisions of this court, he 
was not justified in relying upon the representations of the plain- 
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tiff to the effect that no other person was interested in the prop- 
erty: Mamlock vs. Fairbanks, 46 Wis., 415; Conner vs. Welch 
et al., 51 Wis., 431; Prince vs. Overholser, 75 Wis., 646; Warner 
vs. Benjamin et al., 89 Wis., 290; Farr vs. Peterson et al., g1 
Wis., 182; Kaiser vs. Nummerdor, 120 Wis., 234; Standard M. 
Co. vs. Slot, 121 Wis., 14; Clark Co. vs. Rice, 127 Wis., 451. 

Error is assigned upon the exclusion of evidence offered to the 
effect that the representations made by plaintiff induced defend- 
ant to enter into the contract to insure. From what has been 
said it follows that this evidence was properly excluded. 

We find no reversible error in the record, and think the judg- 
ment below is right and should be affirmed. 

The judgment of the court below is affirmed. 





SUPREME COURT OF MISSISSIPPI. 
FREED 
v8. 


AMERICAN FIRE INS. CO." 


Where the company upon paying the loss was, according to the terms oi 
the policy, subrogated to the claims of the insured against the wrong- 
doer, the fact that it might have successfully resisted the claim did 
not affect its right of recovery against the wrongdoer, nor did the 
fact that it was a member of an insurance trust in violation of the 
anti-trust law. 


Appeal from Circuit Court, Coahoma County. Action by the 
American Fire Insurance Company against C. E. Freed. From 
a judgment for plaintiff, defendant appeals. 

The American Fire Insurance Company instituted suit in the 
Circuit Court against C. E. Freed, the suit being based on rights 
acquired by the plaintiff by subrogation to the rights of one Dar- 
den, to whom plaintiff had issued a policy of insurance against 
loss by fire; the loss in this case being caused by a fire which 
resulted from a tortious act on the part of Freed. The contract 
of insurance contains the following provision with reference to 
subrogation, to wit :— 

" #% Decision rendered, June 1, 1907. 
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If this company shall claim that the fire was caused by the 
act or neglect of any person or corporation, private. or 
municipal, this company shall, on payment of the loss, be sub- 
rogated to the extent of such payment to all right of recovery 
py the assured for the loss resulting therefrom, and such rights 
shall be assigned to this company by the assured on receiving 
such payment. 


After the insurance company had paid the claim of the assured 
for the loss suffered by him on account of the destruction of his 
property, the assured assigned all right of action which he had 
against Freed for the wrongful destruction of his property. To 
the declaration the defendant filed four special pleas whereby he 
sought to defeat plaintiff's right to recover for the tort committed 
by him in destroying the property covered by the policy of in- 
surance, becguse he averred that at the time of the issuance of 
said policy and the execution of the assignment the plaintiff was 
a member of an illegal trust or combine. To the first, second 
and third pleas plaintiff demurred, and the court sustained the 
demurrer. The fourth plea averred that the subrogation agree- 
ment was made relative to the business of the alleged trust and 
combine. To that plea plaintiff filed a replication setting forth 
that the only business of the alleged trust and combine was to 
fix rates, and that the subrogation agreement was entirely inde- 
pendent of, and was made entirely without the knowledge of, any 
party to any alleged trust or combine. To this replication de- 
fendant demurred on the ground that the alleged trust or com- 
bine affected all the business of the plaintiff, and that, even 
though it might be collateral to the business of insurance, the 
plaintift is nevertheless barred from maintaining its action, be- 
cause at the time of the issuance of the insurance policy and ac- 
ceptance of the assignment it was a member of an alleged trust 
or combine. The court overruled this demurrer, defendant de- 
clined to plead further, judgment was rendered against him, and 
he appeals. 


L. M. Ganpis, for Appellant. 
J. W. CuTRER, for Appellee. 


WHITFIELD, C. J. 
It is insisted by the learned counsel for the appellee that the 
subrogation agreement and assignment arose out of an agree- 
ment of the insured and assignor with appellee, the assignee, for 
no purpose relative to the business of the alleged trust and com- 
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bine; and again it is insisted that the appellant committed a tort, 
and the right of action, eo instante, vested in a third person be- 
cause thereof; that said right was, by the subrogation agree- 
ment sued on, transferred and assigned to appellee; that such 
third person was in no way connected with any of the acts or facts 
alleged by way of defense, and that the right of action so vested 
in him is maintainable by appellee as assignee of such independ- 
ent right aforesaid; and that therefore the pleas are an answer 
to the declaration, and that Laws 1900, pp. 125-127, c. 88, are not 
shown to be any bar to this suit. We cannot concur in all the 
criticisms made by learned counsel for appellee of the provisions 
of this act, but we think the first of the two propositions which 
we have stated above is sound. The subrogation of the insurer 
to the right of the insured for a wrongful destruction of the prop- 
erty insured can certainly not be held to be “any purpose relative 
to” the business of the trust of which the appellee was a con- 
ceded member. Subrogation is a right arising out of and by the 
operation of the law, and is an incident to the contract of indem- 
nity. In Cooley’s Briefs on Insurance (vol. 4, p. 389) it is said, 
citing a great number of authorities: “If the insurer has paid 
the loss, the fact that it might have successfully contested the 
claim under the policy, and relieved itself from liability to the in- 
sured, does not affect its right of subrogation. The equity be- 
tween the insurer and the insured is not matter with which the 
wrongdoer has any concern.” In Sheldon on Subrogation (§ 223) 
it is said: “This subrogation of the insurers to the remedy 
against the wrongdoer who has caused the loss which the insur- 
ers have stood is only to the remedies and rights of action which 
were vested in the insured, or which the insured might have suc- 
ceeded in obtaining from the party at fault, subject to all the lia- 
bilities and duties which rested on the insured, even in favor of 
third parties. It is not an independent right of action in the 
insurers themselves, and not subject to any estoppel existing 
against the insurers in their own right. The insurers succeéd 
merely to the means of redress which were possessed by the 
party whom they have indemnified against the party whose 
wrongful act caused the loss.” In Cooley’s Briefs on Insurance 
(vol. 4, p. 3898) it is said: “Though the right of subrogation is 
in some cases based on the clause in the policy providing for the 
assignment to the insurer of the cause of action against the 
wrongdoer (Eagan vs. British & Foreign Ins. Co., 61 N. E., 
1081), it is generally held that an assignment is not necessary to 
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support the right”—citing a large number of cases. And again 
it is laid down in Cooley’s Brieis on Insurance (vol. 4, pp. 3895, 
3890), that “this right of subrogation does not depend on the 
presence of a special clause in the policy conferring the right, nor 
is the insurer’s right of subrogation affected by the failure of the 
insurer to comply with the laws regulating insurance companies” 
—citing a number of authorities. And finally it is said in Phoenix 
Ins. Co. vs. Erie & Western Transportation Co. (117 U. S., 312, 
at page 321), that “from the very nature of the contracts of in- 
surance as a contract of indemnity, the insurer, when he has 
paid to the insured the amount of the indemnity agreed on be- 
tween them, is entitled by way of salvage to the benefit of any- 
thing that may be received, either from the remnants of the goods, 
or from damages paid by third persons for the loss. But the 
insurer stands in no relation of contract or of privity with such 
persons. His title arises out of the contract of insurance, and is 
derived from the insured alone, and can only be enforced in the 
right oi the latter. In a court of common law it can only be as- 
serted in his name; and even in a court of equity or admiralty 
it can only be asserted in his right. In any form of remedy the 
insurer can take nothing by subrogation but the rights of the 
assured”. From these authorities it seems to be clear that on the 
facts of this case the appellee was entitled to enforce against the 
appellant the right which the insured had against the appellant, 
having paid the loss to the insured. What the insurer has is 
just precisely the right of action which the insured had, grow- 
ing out of the appellant’s wrongdoing. The insurer's right to 
sue at all is wholly derivative, and it is impossible to see, in this 
view of the matter, how this right has anything to do with, or can 
be said to have any relation to, the business of the trust or com- 
bine. , 

But, again, it is earnestly insisted that the right of action as- 
serted by the appellee, the insurer, is independent of, and arises 
from a source entirely distinct from, the insurance contract. it 
is a right which accrued in favor of a third person, the insured, 
who was in no way connected with the trust or combine. Such 
right of action is maintainable by the insurer only in the right of 
the assured and it can only be successfully maintained by proof 
of the commission of a tort by the appellant, which certainly pre- 
sents an issue entirely collateral to the original contract of in- 
surance. The insurer maintains this right of the assured, if at all, 
quite independently of the stipulation for subrogation in the 
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policy of insurance. He succeeds, if he does succeed, in the suit 
against the appellant, not because of the form in which he sues 
as assignee under the subrogation clause of the policv; but he 
has been substituted by equitable principles to the right of the 
insured himself to recover against the appellant, and in this view 
it certainly cannot be claimed that that right of action is anything 
other than wholly collateral to the contract of insurance. The 
case of Connolly vs. Union Sewer Pipe Co. (i84 U. S., 540) is 
claimed to be decisive in favor of appellee on this point. The 
Supreme Court in that case, after holding that, even if the com- 
bination was illegal, nevertheless the purchases by appellant had 
no connection with the alleged illegal combination, and therefore 
that the question of the existence of such combination was en- 
tirely collateral to the right asserted by the appellee against the 
appellant, and that the contract between the appellee and the 
appellant was in every sense collateral to the alleged illegal 
agreement of appellee and other associations and corporations, 
whereby an illegal combination was formed to fix the price for 
the sale of sewer pipe, and that as the action was not to enforce 
the terms of such an agreement, the existence of a combination 
was entirely collateral to the question of debt or liability on the 
part of the purchaser of sewer pipe to the seller thereof. 

We, however, prefer not to rest our judgment on this second 
ground insisted on by learned counsel for appellee in this case, 
but rather upon the ground first above stated. The language of 
our act of 1900 is exceedingly broad, and we do not find it neces- 
sary in this case to affirm the judgment of the court below on the 
ground secondly argued under the authority of Connolly vs. 
Union Sewer Pipe Co., to wit, that the contract of insurance in 
this case is collateral to the trust agreement, which relates only 
to the fixing of rates. The United States Supreme Court, in a 
very recent case (Chattanooga Foundry & Pipe Works vs. City 
of Atlanta, 27 Sup. Ct., at page 66), said, in a case where the city 
of Atlanta sued for three-fold damages to business or property 
authorized by Anti-Trust Act July 2, 1890 (c. 647, § 7, 26 Stat., 
209 [U. S. Comp. St., 1901, p. 3202]), tn a case of violation of 
that act, that “the fact that the sale of the pipe was not so con- 
nected in its terms with the unlawful combination as to be un- 
lawful (Connolly vs. Union Sewer Pipe Co., 184 U. S., 540), in 
no way contradicted the proposition that the motives and induce- 
ments to make it were so affected by the combination as to con- 
stitute a wrong”, and added that, “in most cases where the result 
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complained of as springing from a tort is a contract, the contract 
is lawful and the tort goes only to the motives which led to its 
being made, as when it is induced by duress or fraud”. We cite 
this by way of caution merely, and out of the same abundant 
caution prefer to rest our judgment in this case on the ground 
first hereinbefore set forth. 

Affirmed. 

MAYES, J. (concurring). 

This controversy arose under the law as it stood by virtue of 
the act of 1900, Laws 1900, p. 125, c. 88. I concur in the opinion 
of the majority only to the extent that it reaches the result that 
appellees had the right to recover under the law as it was when 
this liability was incurred. I concur in the opinion in no other 
respect. 


SUPREME COURT OF OHIO. 


GERMANIA FIRE INS. CO. 
v8. 


WERNER. 


HOME INS. CO. 
v8. 


MILLIGAN.* J 


A provision in the statute of Ohio that if the insured shall cause the 
building to be examined and the insurable value to be fixed by the 
agent, and in the absence of any change increasing the risk, the whole 
amount of the loss mentioned in the policy shall be paid, etc., applies 
only to change in the physical structure, and does not affect a provi- 
sion against vacancy in the policy. 


Where the policy provides that in case of vacancy without consent of the 
insurer it shall be void, there can be no recovery in case of vacancy. 


Error to the Circuit Court of Muskingum County. 

Both of these cases were actions to recover for loss by fire 
and upon policies of insurance containing stipulations as stated 
in the opinion. In both cases the court charged the jury that 


% Decision rendered, June 27, 1907. 
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the insurance company must prove not only vacancy or occu- 
pancy different from that provided in the policy, but also an 
increase in the hazard because of such unoccupancy or change 
of occupancy ; and also refused to instruct the jury, as requested, 
to the effect that the jury must find for the defendant if the prem- 
ises were not occupied at the time of the fire. The plaintiff re- 
covered in each case. The judgment in the first case was af- 
firmed in the Superior Court in general term and in the second 
case the judgment was affirmed by the Circuit Court and these 
actions are prosecuted to reverse the judgments of the courts 
below. 


HARTWELL CABELL and J. L. Kou, for Plaintiff in Error in 
case of Germania Fire Insurance Company. 

G. W. Henest and L. M. Moncan, for Defendant in Error 
in case of Germania Fire Insurance Company. 

J. W. Mooney for Plaintiff in Error in case of Home Insurance 
Company. 

S. M. Winn and J. C. BAsserr, Jr., for Defendant in Error in 
case of Home Insurance Company. 


DAvIs, J. 

‘hese cases have in common one point, which is decisive of 
each case. In one of the cases the policy provides that if a build- 
ing therein described, whether intended for occupancy by owner 
or tenant, be or become vacant or unoccupied and so remain for 
ten days, the entire policy shall be void, unless otherwise pro- 
vided by agreement indorsed thereon or added thereto. At the 
time of the fire and for more than ten days previous thereto, the 
premises were wholly unoccupied without the knowledge of the 
insurer. In the other case the policy provides that if the prem- 
ises described therein shall become vacant, unoccupied or unin- 
habited without written consent thereon, the policy shall be null 
and void. The building described in the policy was not occupied 
when the fire occurred nor for a considerable time before. Both 
cases are therefore controlled by Farmers’ Ins. Co. vs. Wells 
(42 Ohio St., 519) unless a change of occupancy amounting to a 
vacancy is within the words, “any change increasing the risk”, 
occurring in Section 3643, Revised Statutes. 

So much of the section as is material to the present purpose 
is as follows :— 


Any person * * * hereafter insuring any building or 
structure against loss or damage by fire or lightning, * * * 
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shall cause such building or structure to be examined by an 
agent of the insurer, and a full description thereof to be made 
and the insurable value thereof to be fixed by such agent; in 
the absence of any change increasing the risk without consent 
of the insurers, and also of intentional fraud on the part of the 
insured, in case of total loss, the whole amount mentioned in 
the policy * * * shall be paid, and in case of a partial loss 
the full amount of the partial loss shall be paid * * *, 

This enactment was passed March 5, 1879 (76 O. L., 26), and 
the policy which was sued on in Ins. Co. vs. Wells, supra, was 
issued a year and a half after the passage of this act and was 
clearly governed thereby, if the statute covers such a case. It 
is not discoverable, however, that any reference was made to the 
statute by counsel or court, at any stage of the case, through sev- 
eral years of litigation. Inasmuch as the able counsel and the 
judges of the several courts must be presumed to have known of 
the existence of the statute, the inference is very strong that it 
was conceded all around that the statute did not apply to the 
facts of that case. Yet, since the reason for the silence of this 
court upon that point can only be conjectural, the question here 
still remains with us. The ruling in Ins. Co. vs. Wells, however, 
stands unquestioned and unqualified, except inferentially in cases 
hereinafter commented upon. 

Proceeding now to a construction of the statute it will be no- 
ticed that it first, distinctly and without any ambiguity whatever, 
provides what may be required by “any person hereafter insur- 
ing any building or structure”. He “shall cause such building or 
structure to be examined by an agent of the insurer’. It is not 
required that the examination shall extend to the uses, purposes 
and surroundings of the “building or structure”, nor to owner- 
ship, incumbrances, possession or exposures of the “building or 
structure”; for if we may go outside of the explicit language of 
the statute for one thing, we may for all. The information to be 
acquired by such an indefinite and extended examination may 
be valuable, and even necessary, in some aspects of the contract 
of insurance; but the purpose of the statute is satisfied when the 
examination is limited to the thing to be insured, that is, the 
“building or structure”, and when the insurer’s agent has made 
a full description and fixed the insurable value “thereof”, that is, 
of the “building or structure”. Now we come to the latent am- 
biguity of the statute, an ambiguity which disappears entirely if 
we keep in mind the sole purpose of the statute, to fix a value 


on the insured “building or structure” which should be unques- 
Vou. XXXVI.—46. 
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tionable in case of a total loss and without regard to any other 
controversies which might arise between the parties to the con- 
tract. 
In the absence of any change increasing the risk without 
consent of the insurers, * * * in case of total loss, the 
whole amount mentioned in the policy * * * shall be paid, 
Says the statute. Any change in what? Manifestly, in the 
“building or structure” which is insured and valued, because only 
that is the subject-matter of the statute and of the whole sen- 
tence in which the phrase “any change” occurs. “All words of 
a general nature not express and precise are to be restrained un- 
to the fitness of the subject-matter or the person:’ Steamboat 
-Messenger vs. Pressler, 13 Ohio St., 255, 262. 

Considerations similar to these have led this court to hold that 
a stipulation in a policy that it shall become void by the taking 
of additional insurance without the consent of the insurer, and a 
stipulation that a policy shall become void if any part of the 
property insured shall be incumbered by mertgage without the 
consent of the company, are not within the provisions of Section 
3043, Revised Statutes: Sun Fire Office of London vs. Clark 
et al., 53 Ohio St., 414; Webster et al. vs. Dwelling House Ins. 
Co., 53 Ohio St., 558. The ground of these judgments was ad- 
mirably stated by Minshall, J., in the first case cited here, as fol- 
lows: “This examination relates only to the physical condition 
of the property, and, therefore, by the ordinary rules of con- 
struction the general language immediately following should be 
limited to a change in such things as come within the purpose 
of the examination. So interpreted, they can mean no more 
than that, in the absence of any change in the physical condition 
of the property increasing the risk the full amount of the insur- 
ance shall be paid in case of a total loss. If it had been intended 
to enlarge the meaning so as to embrace other matters made 
material by the terms of the policy, more apt words could and, 
as we think, would have been used. The language would have 
been so introduced as not to be naturally restrained by the con- 
text to a more limited meaning.” But it was also said in that 
case that: “A careful reading of the statute will disclose, as we 
think, a simple purpose on the part of the Legislature to limit 
it to such matters connected with the physical condition of the 
property—its value, structure and surroundings, as might have 
been discovered in the examination required to be made”: and 
in the other case it was said by the judge who delivered the opin- 
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ion of the court that “the change referred to in the statute relates 
to some physical change in the insured building, its use or its 
surroundings’, etc. See p. 568. Now, as we have already said, 
we see no warrant in the statute for extending its terms over 
anything else than the “building or structure” which is the sub- 
ject of the insurance; and we think that we have demonstrated 
that the statute was not intended to include or apply to anything 
distinct from, or accidentally related to, the corpus of the in- 
sured building. We, therefore, think it unfortunate that these 
able judges did not speak on this subject with their usual close 
discrimination; otherwise we might not have been called upon 
to review the subject now. Those cases, however, ended in 
proper judgments, as we think it must be conceded; even if the 
covenants such as those are not annulled by the statutes, where 
shall the line be drawn? It was argued in the above quotation 
from Sun Fire Office of London vs. Clark, supra, and in an 
opinion by Laubie, J., in 7 C. C., 511, 519, et seq., to which spe- 
cial reference is made in Webster vs. Dwelling House Ins. Co., 
supra, that if it had been intended to enlarge the meaning of the 
precise words of the statute so as to embrace ,other matters made 
material by the agreement of the parties, it would have been 
more natural to have said so definitely and directly. That 
seems to be sound reasoning, and if true, then the conclusion 
would seem to follow that the Legislature meant what it said, 
and no more; and it would also seem to follow, conversely, that 
if the courts may stretch the words, from their obvious meaning 
of any change in the building or structure, to any change in the 
occupation of the building, then there is no limit to such judicial 
legislation as would eliminate every condition of the policy re- 
lating to title, possession, incumbrance, over insurance, use, oc- 
cupation and the like. We cannot think that the Legislature 
ever intended to be so interpreted. 

The courts below in both cases now before this court followed 
the case of Moody vs. Ins. Co., 52 Ohio St., 12. The reasoning 
in support of the final judgment in that case is peculiar and, it 
seems to us, unsatisfactory. On the point now under considera- 
tion, the opinion occupies less than a page and is, in substance, 
as follows: “The statute being in force when the policy was is- 
sued, became a part of the contract of insurance, and controls its 
construction and operation.” It is undoubtedly true that the 
statute controls according to its intent and meaning. “The con- 
dition of the policy in regard to the occupancy is therefore so 
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qualified by the statute, that, in the absence of intentional fraud 
on the part of the insured, to make the change from occupancy, 
to disuse or want of occupancy available as to a defense, it must 
appear that the risk was increased.” With all respect, we are 
unable to see that the conclusion follows the premises. Ins. Co. 
vs. Leslie (47 Ohio St., 409) is cited to support the conclusion 
and we will examine it presently. The opinion continues: “It 
is well settled that the risk is not necessarily, or prima facie in- 
creased, by the insured property becoming Vacant or unoccu- 
pied (citing authorities). And, therefore, when the insurer pleads 
such change as a defense to an action on the policy, the answer 
must allege that the risk was increased on account of it, unless 
the insured was guilty of fraud.” That is the whole reasoning 
upon this point; and the last “therefore” might be accepted as 
valid if it had been first shown that “such change” was within 
the meaning of the statute. 

We now take up Ins. Co. vs. Leslie (47 Ohio St., 409), which 
seems to have been relied upon as the chief corner stone of 
Moody vs. Ins. Co. Since no reason was given for the ruling in 
Moody vs. Ins. Co. except a reference to this case we have 
looked through it carefully for some attempt to show that the 


words of the statute, “any change” mean any change whatever, 
in the broadest sense, instead of any change in the building or 
structure; but we have looked in vain. The construction is dog- 
matically announced (p. 415) without any attempt at elucidation. 
After a statement of the substance of the statute, the following 
unsupported declaration is made: “lf, after the policy is issued 


there be any change in the condition or surroundings of the 
property which increases the risk, without the consent of the in- 
surer, or, if there be intentional fraud on the part of the insured, 
these are regarded by the statute as matters of substance and 
may defeat a recovery on the policy.” ‘This is substantially all 
of the opinion in the Leslie case on this point; and the syllabus 
is no clearer than the statute, for it is in the same language as 
the statute. It reads as follows: “The more effectually to ac- 
complish these results, the statute holds the company liable on 
its policy, unless, after its issue, a change occurs increasing the 
risk”, etc. Against this we must place the same query which 
arises upon a reading of the words of the statute. A change in 
what? 

We have been referred also to Milwaukee Mechanics’ Ins. Co. 
vs. Russell, 65 Ohio St., 230. That case was decided on the 
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points stated in the syllabus, all the judges concurring; but it 
must be apparent from the report that at least half of the mem- 
bers of the court did not concur in all that was said in the opinion 
by Williams, J. 

The citation of cases which have been decided upon the au- 
thority of Mogdy vs. Ins. Co. is beside the question. The ques- 
tion clearly presented here is, whether, in view of Section 3643, 
Revised Statutes, Ins. Co. vs. Wells (42 Ohio St., 519) controls 
these cases, or whether they must be decided according to 
Moody vs. Ins. Co., 52 Ohio St., 12. Our conclusion is, for the 
reasons stated, that the law as stated in Ins. Co. vs. Wells has 
not been qualified by the statute, and that Moody vs. Ins. Co. 
must be overruled. 

The judgments below are reversed and judgment for the plain- 
tiffs in error. 

Shauck, C. J., Price, Crew and Summers, JJ., concur. Spear, 
J., dissents. 
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UNITED STATES CIRCUIT COURT. 


D. SoutTH CAROLINA. 


ROCHESTER GERMAN INS. CO., or 
ROCHESTER, N. Y., 


vé. 


SCHMIDT er AL.* 


The property insured was an ice plant erected by insured, who had pur- 
chased the lot and otherwise treated it as his own, while the titie 
was in the name of his deceased wife, and under the law he was en- 
titled to only one-third interest, the remaining two-thirds belonging 
to his children, who made no claims. He was an ignorant man and 
under a verbal application with no statements as to title it was in- 
sured as his. 

Heid, That the policy was not avoided by a clause requiring sole and un- 
conditional ownership, and providing that it should be void if the 
building were on ground not owned in fee simple. 

Where the insured had no other knowledge of the value of the plant than 
the estimate of the engineer who installed the machinery as to its 
cost, which was approximately the value given, and no intentional 
deception was used, the policy was not void for over valuation. 

Where the plant supplied only a local demand, and was only operated a 
part of the year, and information of a prior shutting down had been 
given to the agents, who took no action, the policy was not avoided 
because it had ceased to be operated for more than ten days accord- 
ing to a provision therein. 

Where no objections were made to the proofs and the companies subse- 
quently denied liability, all objections to their sufficiency were waived. 

The evidence was insutfcient in this case to sustain a claim that the 
property was intentionally burned, or that the insured falsely swore 
he had no knowledge of the origin of the fire. 


In Equity. On final hearing. 


Joun T. SEIBELS and JoHN P. THomAS, JR., for Complainant. 
W. Boyp Evans, L. D. MELTON, and D. W. RosBInson, /or 
Defendants. 


BRAWLEY, D. J. 

The opinion overruling the demurrer, 126 Fed., 998, states the 
case which now comes up on the report of the testimony taken 
by the special master. 

Frederick Schmidt, an aged and unlettered German, was in 
1902 the owner of the eastern half of the square bounded by 
Main, Green, Sumter and Divine Streets in the city of Columbia, 
on which were several stores and other buildings, including his 
*% Decision rendered, Feb. 26, 1907. 
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residence and a laundry. The lot adjoining the laundry and his 
residence, containing about a half acre, belonged to his wife 
who had died intestate several years before leaving him and his 
five daughters her heirs at law. The ice plant was erected on 
this lot, and four policies of insurance against fire, all of like 
tenor, were issued by the companies named to Frederick 
Schmidt, May 14, 1902, covering pro rata the items stated in 


each policy, to wit :-— 


Cai a Wee De asa iis iia ee as $1,350 00 
On machinery and implements ......... 5,850 00 
On boilers and engines ............... 750 oo 
On: GROEK G0 AUBGAGTR..0 o:6:0:6 0.0:6s sancden 75 00 
CO GUNN OE: BREE. ak xh vdincdvuxecieisass 75 00 


The fire occurred December 30, 1902. The policies of insur- 
ance were assigned March 12, 1903, to Nora Martin Schmidt, a 
young woman whom Schmidt had married in the previous Sep- 
tember. Suits having been commenced on these policies, the 
plaintiff filed this bill alleging that the policies were void on sev- 
eral grounds: (1) That Schmidt represented himself as sole 
owner of the property, when in fact he was owner only of an un- 
divided one-third interest therein; (2) that he represented the 
property insured to be worth $8,100, whereas in fact it was not 
worth more than one-half that amount; (3) that the property 
insured was a manufacturing establishment which had ceased to 
be operated for ten consecutive days; (4) that Schmidt filed his 
proofs of which were informal, inaccurate and false; (5) 
false swearing, in stating that the origin of the fire was unknown 
to him and did not originate by any act, design or procurement 
on his part, and concealment and misrepresentation of material 
facts in regard thereto. These will be considered in the order 


stated. 
1. The policies in question contain the following clauses :— 


This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning this insurance or the subject 
thereof, or if the interest of the insured be not truly stated 
herein. This entire policy shall be void if the interest of the 
assured be other than unconditional and sole ownership, or if 
the subject of insurance be a building on ground not owned 
by the assured in fee simple. 


It is not disputed that the title to the lot was in the name of 
his late wife, and under the law of South Carolina he was entitled 
to one-third interest therein, the remaining two-thirds belong- 
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ing to his children. He testified that he had originally bought 
and paid for it, and always paid the taxes on it, and built houses 
thereon, and collected the rents and controlled them; and it is 
not disputed that he built and paid for the erection of the ice 
plant building and machinery, and that none of his children dur- 
ing his lifetime claimed any interest or ownership therein. The 
proposition of law relied on by the insurance companies is this :— 

“A contract of insurance is one of indemnity, requiring insur- 
able interest on the part of the insured, and therefore the extent 
and nature of such interest are very material to the contract and 
the risk; since an absolute, unconditional owner has a far 
stronger motive to care for and protect the property than one 
who is not the absolute, unconditional owner.” 

As a general proposition this is sound law, and the reason for 
it is stated by Chief Justice Marshall in Columbian Ins. Co. vs. 
Lawrence (2 Pet., 48, 7 L. Ed., 335) :— 

“Insurances against fire are made in the confidence that the 
assured will use all the precautions to avoid the calamity insured 
against which would be suggested by his interest. The extent 
of this interest must always influence the underwriter in taking 
or rejecting the risk and in estimating the premium. So far as it 
may influence him in this respect it ought to be communicated 
to him.” 

There is not the slightest ground for suspicion that Schmidt 
had any interest or intention to misrepresent the nature of his 
interest in this property. He had always used the land as his 
own, had put up other buildings on it and collected the rents, had 
paid the taxes, and the building and machinery insured was 
erected and paid for exclusively by him; and any loss by fire or 
otherwise would have fallen entirely upon him. There was no 
written application for the insurance, and no representation as 
to the nature or extent of his interest in the property insured. 
He simply asked the agents to insure the ice plant for him, and 
that they get up a form covering the machinery and buildings. 
He evidently considered them to be his property, and no ques- 
tion was asked as to the title to the land on which the buildings 
stood. 


3y the law of South Carolina a cotenant who makes improve- 
ments under the belief that he is sole owner is entitled to have 
allotted to him the improved part, not taking into consideration 
the value of the improvements, or in case of sale by allotting to 
him the increased purchase price: McGee vs. Hall, 28 S. C., 
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564; Johnson vs. Pelot, 24 S. C., 255; Hall vs. Boatwright, 58 
S. C., 548. Undoubtedly Schmidt had an insurable interest. He 
was entitled to the ownership in fee of one-third of the lot, and 
had an equitable interest certainly in the buildings and ma- 
chinery placed thereon and paid for with his own money. The 
loss of the buildings and machinery would have been entirely his. 
Mr. Justice Story, in the case of Columbian Ins. Co. vs. Law- 
rence, supra, says :— 

“One of the tests, and certainly a decisive test, whether a mis- 
representation or concealment is material to the risk is to as- 
certain whether if the true state of the property or title had been 
known it would have enhanced the premium.” 

There is not the slightest ground for believing that such would 
have been the case. The ground for avoiding a policy where the 
ownership is only partial is that the insured will be more watch- 
ful of its preservation if he is the absolute owner of the whole 
than if he has only a partial interest. In this case there is not 
the slightest ground to doubt that Schmidt would feel the same 
solicitude in protecting and preserving the property insured as 
he would have felt if he had had the legal fee in the land; for 
any loss would have fallen entirely upon him, and would not have 
been shared by those who shared with him in the legal title. The 
extent of the ownership of the buildings and machinery insured 
is the important element of inquiry, and there is no doubt that 
Schmidt was the owner of this property who would have suffered 
by its destruction. There is not a particle of proof of any inten- 
tional misrepresentation or concealment; no ground to believe 
that the insurance company would have refused to insure had 
they known the true state of the title, or that the premium or 
risk was enhanced. 

Chief Justice McIver, in Pelzer Co. vs. Sun Fire Ins. Co. (36 
S. C., 269), says :— 

“Insurance companies or their agents are, of course, assumed 
to know what facts and circumstances are material to the risk 
offered, much better than the persons who are applying for the 
insurance, and if they choose to accept the risk without inquiry, 
and when a loss occurs it appears that some fact which the in- 
surance companies may regard as material to the risk was not 
communicated by the insured, common honesty and fair dealing 
forbid that this shall operate as a forfeiture of the policy uniess 
it also appears that the insured either knew at the time, or ought 
to have known, that such fact was material. Inasmuch as insur- 
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ance companies when applied to for insurance have the right to 
make, and as a matter of fact do make, the fullest and most 
minute inquiries when the application is in writing, the insured 
has a right to assume when no such inquiry is made, either that 
the insurance companies or their agents are fully acquainted with 
all the facts material to the risk, or that they do not regard such 
facts as are not stated as material. As was said in Clark vs. 
Manufacturing Co. (8 How., 249): ‘If the insurer asks for in- 
formation and the insured makes no representation it must be 
assumed that the insurer has in person or by agents in such a case 
obtained all the information desired as to the insured premises, 
or ventures to take the risk without it. He must in point of law 
be deemed to do it at his peril.’ ” 

Citing with approval remarks of Lord Mansfield to the same 
effect in the leading case of Carter vs. Boehm, 3 Burr., 1905. 

Where the assured has paid ample consideration for the pro- 
tection sought, has been guilty of no intentional misrepresenta- 
tion or concealment, and the circumstances show, as they clearly 
do here, that the assured honestly believed that the property in- 
sured was his own, it would be unconscionable to hold that the 
policies are forfeited because an ignorant man has been hon- 
estly inadvertent or mistaken as to the nature of his legal title 
in the land upon which the insured property stood, it being clear 
that he had an insurable interest in it and was equitably entitled 
to the whole; and the mistake as to his legal title to the land 
did not enhance the risk to be incurred or the premium to be 
paid. 

2. The second ground is based upon the claim of misrepresen- 
tation and fraud by the assured, in overvaluing the property in 
representing it to be worth $8,100, whereas in fact it was not 
worth more than one-half that amount. Fred. Schmidt was an 
old man at the time when he undertook the building of this ice 
plant. He had had no experience in this business, and, as is not 
infrequently the case, the venture turned out to be an unprofit- 
able one. The proofs clearly show that the building which was 
insured for $1,350 cost more than that sum. Shand, a witness 
offered by the insurance companies, an architect and builder, 
places the value of the building at $1,539.50. Witnesses for the 
assured place a considerably higher value upon it. The testi- 
mony clearly shows that $1,350 on the building was not an over- 
valuation. The machinery and implements were insured for 
$5,850. <A great deal of testimony was offered on this point. 
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The machinery was bought from one Behre, the agent of a large 
manufacturing establishment in Pennsylvania, and was second- 
hand. It had been used for a temporary purpose in Augusta, 
Ga., and one of the witnesses connected with the company there 
which operated it for a little while places a very low valuation 
upon it. Other witnesses were offered tending to discredit him 
and to show that his opinion was worth little. The price paid in 
Augusta was $3,000, to. which $1,450 for additional parts, and 
$400 for other supplies to complete the plant must be added; 
and besides this, Schmidt paid all the expenses of taking down 
the plant, removing it to Columbia, and erecting it again. The 
total cost of the plant, exclusive of the boilers and engines, was 
considerably over $5,000, and it appears that after it was erected 
Schmidt expressed great dissatisfaction and Behre offered to 
take it back at the actual price paid, less $250, and stated that 
he could have sold the plant to others for a higher price than 
that paid by Schmidt. It would serve no good purpose to re- 
view all the testimony; much of it is of little value, from the 
character of the witnesses and prejudice and from their lack of 
knowledge. The plant was erected by Campbell, an engineer 
employed for the purpose. ‘The insurance agents had the oppor- 
tunity of examining it before writing the policies and did exam- 
ine it, and the estimates of value seem to have been made out by 
Campbell ; and as there is no evidence of intentional deception on 
the part of Schmidt, who had no knowledge of or experience 
with this kind of machinery, and who relied mainly upon what he 
knew of the actual moneys paid out by him and the estimates of 
Campbell, the charge of fraud and overvaluation is not sustained. 

3. The third ground for avoiding the policies is that the prop- 
erty insured was a manufacturing establishment which had 
ceased to be operated for ten consecutive days. The clause in 
each of the policies under which this forfeiture is claimed is as 
follows :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the subject 
of insurance be a manufacturing establishment and it be oper- 
ated in whole or in part at night later than Io o’clock, and 
cease to be operated for more than ten consecutive days. 


The policies were taken out on May 14, 1902. "The ice plant 
was not in operation at that time and did not begin operations 
until some time in June, much more than ten days after the poli- 
cies were taken out, so that if its literal construction is given to 
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this clause the policy was void from the beginning. It is not con- 
troverted that the ice plant was shut down for considerably 
more than ten days before the fire. Ordinarily an ice plant of 
this character, supplying only a local demand, would not be op- 
erated at that season of the year, and the witnesses Crafts and 
Stebins show that the plant was being overhauled and put in 
condition to begin operations shortly before the fire. The tes- 
timony shows that both Walker and Ravenel, members of the 
firm of Julius H. Walker & Co., the agents of the insurance com- 
panies, had visited the premises before the writing of the insur- 
ance, and that one of them at least was in the neighborhood of 
the premises after the ice plant had ceased to be operated, going 
there for the purpose of writing insurance upon some adjoining 
property; and Schmidt testifies that within a week after the ice 
factory had shut down he went to Walker’s office and informed 
him that he had closed down the ice factory. It seems that 
Walker, in addition to his insurance business, is also engaged 
in the banking business, and that the office where the insurance 
business is conducted adjoins that of the bank, and Evans nar- 
rates a conversation between Schmidt and Walker which took 
place in his presence after the fire, when the former reiterated 
the statement that he had notified the latter of the shut-down, 
and Walker’s answer was :— 

“Mr. Schmidt, I don’t remember whether you did or not. I 
cannot say; but you should have not come here in my bank, but 
ought to have gone into the next door there, to the insurance 
office, where Mr. Ravenel was.” 

To which Schmidt replied :— 

“Well, I gave you the insurance, and I think you are the 
proper one to go to.” 

I am of the opinion that the companies are estopped by the 
acts, conduct and knowledge of their agents from insisting on 
this condition. 

4. The fourth ground for avoiding the policies is that the 
proofs of loss were informal, inaccurate and false. Inasmuch as 
the companies deny all liability it is unnecessary to dwell much 
upon this point. It appears that the proofs of loss were made 
out by the attorneys oi Schmidt, and that they requested the 
agents of the companies to point out any additional information 
or forms which they might wish them to comply with. The al- 
leged false swearing in connection therewith will be considered 
under the next head. 
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5. False swearing in stating that the origin of the fire was 
unknown to him and did not originate by any act, design or 
procurement on his part, and concealment and misrepresenta- 
tion of material facts in regard thereto. As already stated, 
Schmidt, during the autumn of I902 contracted a second mar- 
riage with Nora Martin, a young woman of less than half his age. 
This marriage gave great dissatisfaction to his daughters, and all 
relations between them were broken. A few days after the fire, 
harassed by these family dissensions, by ill health (culminating 
in his death before these proceedings were commenced), by debts 
incurred doubtless in part in connection with the ice plant and 
its unsuccessful operations, he conveyed all of his real estate to 
his wife, Nora Martin Schmidt. ‘This precipitated proceedings 
in involuntary bankruptcy; and on February 21, 1903, Nora 
Martin Schmidt conveyed this real estate to Mrs. Evans, the wife 
of one of his attorneys, in two deeds, in which Fred. Schmidt 
joined, consideration being $9,000, $13,000, and the assumption 
of all liens, etc. As the result of this arrangement it appears that 
the debts were paid and the property subsequently reconveyed 
by Mrs. Evans to Schmidt’s daughters. On March 12th he as- 
signed the insurance policies involved in this litigation to Nora 
Martin Schmidt. Subsequently thereto Schmidt presented him- 
self for and submitted to an examination by and at the instance 
of the insurance companies, and the alleged false swearing was 
upon this examination, which was had March 21, 1903. The al- 
legations of false swearing in representing that the insured 
property belonged to himself, in which no other person or per- 
sons had any interest, and misrepresentation as to the value of 
the property insured have already been considered. The alle- 
gation as to which the greater part of the testimony has been 
offered is that he swore that the origin of the fire was unknown 
to him and did not originate by any act, design or procurement 
on his part; and it is claimed that these statements were false 
and ior that reason vitiated the policies and rendered them null 
and void. As already stated, these policies had been assigned 
to Nora Martin Schmidt March 12, 1903. Some time after the 
examination of Schmidt he endeavored to procure from his wife 
a reassignment of these policies, and upon her refusal he became 
very angry with her and swore that she should never recover a 
dollar on the policies. Much of the testimony under this head 
consists of confession of Schmidt and statements by the husbands 
of his daughters tending to show that the ice plant had been 
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burned by Dunn, a brother-in-law of Mrs. Schmidt, and with her 
connivance. There is no allegation in the complaint that the de- 
fendant Nora Martin Schmidt, the assignee of the policies, either 
by herself or others, burned the plant, and it is doubtful that the 
testimony is competent under the pleadings, which made the 
issues proper to be considered. When the bill of complaint was 
filed Nora Martin Schmidt was the assignee of the policies, and 
if it had been alleged and proved that the ice plant had been 
burned by her or by her procurement, that would have been a 
perfect defense against any claim by her to recover. No such 
allegation was made, and of course no issue was joined upon it; 
and all the testimony on this point has been brought in in an 
irregular and indirect way, under the allegation that Schmidt 
swore falsely in saying that the origin of the fire was unknown to 
him. Schmidt's statements made after the assignments of the 
policies and after he had quarreled with his wife and threatened 
that she should never receive a dollar upon them are entitled to 
little weight, and most of the testimony on this point is utterly 
incompetent. Much of it is given by the husbands of Schmidt’s 
daughters, who are shown to have been bitterly hostile to Mrs. 
Schinidt. ‘The charge that Mrs. Schmidt induced her brother- 
in-law to set fire to her husband's property is highly unreason- 
able and improbable. She was not at that time the owner of the 
poiicies, and no intelligible motive can be assigned for the com- 
mission of so infamous a crime. The bitter feeling of hostility 
against her on the part of some of the witnesses led them to be- 
lieve her capabie of any infamy, and trifling circumstances are 
magnified into proofs of guilt. These stories, working upon the 
mind of Schmidt, impaired by disease and troubles and inflamed 
against his wife by her refusal to reassign the policies to him, 
cannot be accepted by any court as evidence of the truth of the 
charges or as evidence that at the time he swore that the origin 
of the fire was unknown to him he was swearing falsely. There is 
no sufficient proof that at that time he had any knowledge of the 
origin of the fire. The testimony, such as it is, tends at most to 
raise a suspicion, and suspicion is not knowledge, and there is 
no testimony whatsoever that the fire originated by any act, de- 
sign or procurement on the part of Schmidt. 

Upon the whole case I find :— 

(1) That F. Schmidt was the owner of one undivided third in- 
terest in the lot of land on which the ice plant was erected; that 
during the life of his wife and after her death he had always 








1907.] - Rochester German Ins. Co. vs. Schmidt ct al. 735 


treated the property as his own, controlled it entirely and abso- 
lutely, built houses thereon out of his own means, and rented the 
same and paid taxes thereon, and considered and treated it as his 
property; that the building and machinery was paid for by 
Schmidt entirely out of his own means, and treated as his own 
individual property, and that his children, some of whom lived 
with him, and all very near, acquiesced in such treatment and 
control of said property; that there was no fraudulent or inten- 
tional concealment or misrepresentation as to the ownership of 
said property; and that a true and exact statement of the condi- 
tion of the legal title to the lo. of land would not have materially 
affected or increased the risk or the insurance rate. 

(2) I find that the ice plant machinery had cost over $5,000, 
that the insured had had no experience with such machinery, and 
that the estimate of the value of the same was made by the en- 
gineer in charge of its erection, after going over it with the 
agents of the respective insurance companies, and that the in- 
sured had no experience in making out applications for, or deal- 
ing with insurance of this kind, and that the matter was left 
largely, almost entirely, with the agents of the respective com- 
panies, and with the erecting engineer, and that there was no in- 
tentional misrepresentation or concealment as to the value of 
the ice plant building and machinery; and I find that the value of 
the machinery was $5,000, of the engine and boilers $750, and of 
the stock of ammonia and salt $150. 

(3) I find that the insurance policies were issued May 14, 1902, 
and that the agents of the respective insurance companies had 
been on the premises insured and had personally inspected and 
examined the same; that ice plants when operated at all are 
necessarily operated continuously day and night, and that the 
operation of this plant was first begun some time in June, 1902, 
and was suspended in the autumn, several months before the 
fire which occurred in December, and that just prior to the fire 
the machinery was overhauled with the view of resuming opera- 
tions; that shortly after its operation was suspended Schmidt 
personally notified J. H. Walker, the senior member of the in- 
surance firm of J. H. Walker & Company, which had written the 
several insurance policies, that it had ceased operation; that the 
ice plant building is located within less than two feet of the 
steam laundry plant, then owned by Schmidt, and that the same 
boiler furnished motive power to the ice plant and the steam 
laundry plant, and that the same was within about one hundred 
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feet of the dwelling house occupied by Schmidt; that in October, 
1902, the same insurance agents who had written the policies 
on the ice plant wrote a number of policies on the adjoining 
buildings and were upon the premises and personally inspected 
the same; that from the circumstances they must have seen 
and known at that time that the ice plant was not being operated. 

(4) I find that the insured offered the proofs of loss shown in 
the exhibits, and that the attorneys for the insured requested the 
companies to advise them if the same were not sufficient and 
instruct them as to what further proofs, if any, were required, 
and that in the several actions at law brought on the policies 
each of said companies denied all liability under the same; that 
at the request of the insurance companies Schmidt presented 
himself for and submitted to an examination, which examination 
was had after he had assigned his interest in the policies to Nora 
Martin Schmidt, and I do not find any competent, satisfactory 
or sufficient evidence to warrant the finding that the insured 
property was burned by Dunn on the procurement of Nora 
Martin Schmidt, or that she or F. Schmidt knew of the origin of 
the fire. 

(5) I find that the damage to the building was $500; that the 
machinery was a total loss, except as to the item of salvage 
amounting to about $300, and that the total damage to the ma- 
chinery, pumps, etc., for which the insurance companies are lia- 
ble was $4,700; that the damage to the boilers, connections, etc., 
was about $50, and the loss on the ammonia and salt was about 
$100. The total damage by fire covered by the insurance poli- 
cies sued on herein amounts to $6,000, and the same should be 
apportioned among and paid by the respective insurance com- 
panies. 

A decree in accordance with this opinion will be entered. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


BARROWS 
v8. 


MUTUAL RESERVE LIFE INS. CO.* 


' The policy provided that death losses should be paid from assessments 
to be made at rates fixed by the Board of Directors. 


Held, That the rates were not invalidated because the Executive Com- 
mittee took part with the Board in fixing them, nor does the fact 
that they were much higher than those which were represented by 
the company and its agents as would be necessary, or those shown 
in a printed table on the policy, but not made part of the contract, 
where it did not appear that they were unnecessarily high or dis- 
criminative. 


An allegation of breach of contract by making illegal, unwarranted and 
excessive assessments does not state a cause of action where the 
application is made part of the policy and the latter provides it is to 
be governed by the laws of New York and construed according to 
the constitution, by-laws and regulations of the society. 


In Error to the Circuit Court of the United States for the 
Eastern Division of the Northern District of Illinois. 


Statement of the case by KOHLSAAT, C. J. 


Plaintiff in error (hereinafter styled “‘plaintiff’”’) brings suit in 
assumpsit to recover moneys paid under protest upon assess- 
ments alleged to have been illegally made and collected from 
plaintiff by defendant in error (hereinafter styled “defendant”) 
upon a certain certificate of membership in defendant company. 
The declaration contained one special count and the common 
counts. To the special count, defendant interposed a general 
demurrer; to the common counts, the general issue. On hear- 
ing, the demurrer was sustained; whereupon plaintiff elected to 
stand by his plea, and, without further order, the cause stood 
until called for trial, when plaintiff dismissed the common counts. 
Thereupon judgment was rendered for defendant. ‘To reverse 
this judgment, the writ of error herein was sued out. 

From the declaration it appears that defendant is one of the 
so-called ‘assessment life insurance companies”; that plaintiff 
duly became a member thereof, at the age of fifty-one vears, on 
March 4, 1885, and, in consideration of the performance of cer- 


* Decision rendered, Jan. 2, 1907. 
VoL. XXXVI.—47. 
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tain conditions set out in the certificate of membership, applica- 
tion, constitution, by-laws and regulations of defendant, and the 
laws of the state of New York, was entitled to have the sum of 
$10,000 paid to the beneficiaries in said certificate named, within 
ninety days after his death. By the terms of the certificate, 
“mortuary assessments”, so-called, were made payable at the 
home office of defendant in the city of New York within thirty 
days from the first week day of February, April, June, August, 
October and December of each year, or from such other periods 
as the board of directors might from time to time determine. 
The said $10,000 was to be paid 


From the death fund of the association at the time of said 
death or from any moneys that shall be realized to said fund 
from the next assessment to be made as hereinafter set forth, 
and no claim shall be otherwise due or payable except from 
the reserve fund as hereinafter provided. If at such date as the 
board of directors of the association may from time to time fix 
or determine for making an assessment, the death fund is in- 
sufficient to meet existing claims by death, an assessment shall 
then be made upon every member whose certificate is in force 
at the date of the last death assessed for, and said assessment 
shall be made at such rates, according to the age of each inem- 
ber, as may be established by the board of directors, and the 
net amount received from such assessment (less 25 per cent 


to be set apart for the reserve fund) shall go into the death 
fund. 


It is in express terms provided therein that the certificate or 
contract of membership shall be subject to all the provisions of 
the constitution and by-laws of defendant and the amendments 
thereto, and that the contract contained in the certificate and 
the application taken together shall be governed by, subject to, 
and construed only according to the constitution, by-laws and 
regulations of defendant and the laws of New York. It is fur- 
ther shown from a table of rates, so-called, attached to said cer- 
tificate, that the basis of the assessment rate of plaintiff at the 
date of said certificate was $2.25 per $1,000, and that plaintiff 
paid the same from that date up to February 28, 1889 (approxi- 
mately four years), when a new table of rates was adopted, 
whereby his assessment was raised to $3.41 per $1,000, which 
increased rate he paid without protest up to June 12, 1895— 
something more than six years; that defendant, at the time of 
said increase, stated that he would never be called upon to pay 
more than $3.41 per $1,000; that the directors of defendant did 
on said last-named date, illegally and in violation of defendant’s 
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contract with him, reapportion the assessment rate of plaintiff, 
raising the same to the sum of $5.28 for each $1,000, which rate, 
in excess of the sum of $3.41, was illegal and void; that, on no- 
tice from defendant that if the same was not paid within thirty 
days from date of notice his rights under said certificate would 
be forfeited, and because he was on account of his age and state 
of health unable then to procure other insurance, he thereupon, 
but under protest, paid at said last-named rate up to February 
1, 1898—something less than three years. The declaration fur- 
ther alleges that thereafter plaintiff was in like manner com- 
pelled to and did, under protest, pay at continually increasing 
rates, the basis of which was illegally fixed by defendant, until 
the same, on July 28, 1905, amounted to $15.50 on each $1,000; 
that seven of the calls for assessments were in excess of the bi- 
-monthly calls, and were termed “special calls’, and were illegal 
for that reason. The declaration further charges that said as- 
sessments were illegal for the reason that defendant induced 
many of its members to abandon the assessment policies and take 
level premium insurance, thereby depriving plaintiff of the 
benefit of his contract, and for the further reason that they were 
made by the directors and executive committee, instead of by the 
directors alone. The damages are laid at the sum of $7,500. 
The assignment of errors is limited to the supposed error of 
the court in sustaining the demurrer and entering judgment 
thereon. 


R. ADELBERT DEWEES and FREDERICK A. Brown, /o7 
Plaintiff in Error. 

CHESTER E. CLEVELAND and HARRY Goopman, /or Defend- 
ant in Error. 


Before Grosscup, Seaman and: Kohlsaat, C. JJ. 


KoursAAt, C. J. (after stating the case as above). 

lt is urged by defendant that the plaintiff could have recov- 
ered, if at all, under the common counts, and that, having dis- 
missed as to them after the demurrer was sustained to the special 
plea and before judgment thereon, he cannot assign for error that 
the court entered judgment. This is not the law as laid down by 
the Supreme Court of Illinois. The contrary was held in Ham- 
lin vs. Reynolds, 22 Ill., 207; Albany City Ins. Co. vs. Keating, 
46 Ill., 394; Hippach vs. Makeever, 166 IIl., 137. We deem the 
point not well taken. 
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The main questiens involved in this proceeding are whether 
defendant acted within the terms of the contract or certificate 
of membership existing between the parties hereto, in raising the 
rate of assessments and enforcing the collection thereof, as set 
out in the statement of facts. The objection that the assessments 
were made by the directors and executive committee, instead of 
by the directors alone, and that certain of the assessments were 
made on other than bimonthly calls, and termed “special calls”, 
we do not consider well taken. In the first case, the directors 
acted in the matter, and the fact that the executive committee, 
whose membership the declaration does not disclose, joined 
with them, cannot, as pleaded, be held to vitiate the action of the 
directors. As to the second point, the certificate does not in 
terms limit the assessments to bimonthly calls, but does say that 
assessments shall be paid within thirty days from “such other - 
periods as the board of directors may from time to time deter- 
mine”. There is nothing in the declaration to show any abuse 
of this authority. Nor is the allegation that defendant per- 
suaded members to abandon the so-called “assessment policies” 
and take so-called “level premium insurance’, to the detriment 
of plaintiff’s rights, available as a defense in this proceeding as 
pleaded. 

Whether detendant had the power, under the certificate of 
membership, to increase the assessment rate both in amount and 
frequency, must be gathered from that document. The bald alle- 
gation of the declaration that defendant stated that the rate 
would never exceed $3.41 per $1,000 cannot be held to vary the 
terms of the certificate. The liability of members to pay their 
portion of losses and liabilities under the organic law of the com- 
pany cannot be varied by agreement between the company and 
a member: Russell vs. Berry, 51 Mich., 287. 

By its terms, the application is expressly made a part thereof. 
It is further therein provided that the same “shall be subject to 
all the provisions and stipulations contained in the constitution 
and by-laws of this association, with the amendments made or 
that may hereafter be made thereto. * * * The entire con- 
tract contained in this certificate and application, taken together, 
shall be governed by, subject to and construed only according to 
the constitution, by-laws and regulations of said association, and 
the laws of the state of New York”. What these are, and 
whether they affect the rights of the parties hereto, is nowhere 
set out in the pleadings, either in hac verba or in legal effect, nor 
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is the question as to whether the omitted parts modify or throw 
light upon the matters raised in this record anywhere therein 
negatived or even referred to. It cannot be seriously contended 
that the court below could have presumed that these omitted 
portions of the certificate or contract would not have borne ma- 
terially upon the matters in controversy. The presumption 
would, under the well-known rules of pleading, rather be that 
they would, if set out, tend to weaken plaintiff's case. The cause 
was disposed of on demurrer, and it was therefore very material 
that the court should have had the whole contract before it, 
either literally, in legal effect, or by proper allegations of nega- 
tion. This rule is founded on reason, and has been followed in 
Condon vs. Mutual Reserve, 89 Md., 99; Gaines vs. Supreme 
Council (C. C.), 14¢ Fed., 978; Polk vs. Mutual Reserve (C. C.), 
137 Fed., 273; Sulz vs. Mutual Reserve, 145 N. Y., 563; Haydel 
vs. Mutual Reserve, 98 Fed., 200; Barbot vs. Mutual Reserve, 
100 Ga., 681. The cases cited by plaintiff as holding to the con- 
trary are not pertinent to the facts before the court. The pro- 
ceedings in those cases were all based upon death or fire losses. 
In all of them, save the case of Troy Fire Ins. Co. vs. Carpenter 
(4 Wis., 20), the ruling was made with reference to the applica- 
tion alone. In the case from Wisconsin it was held that it was 
sufficient to set out the constitution, by-laws, etc., in legal effect. 
The cases hold that in a suit upon a policy to recover a death or 
fire loss the burden is upon the insurance companies to show 
fraud or misrepresentation in the application. In the case at bar, 
however, the question of the construction of the certificate is 
raised, and, according to that instrument, the documents in ques- 
tion are to be taken into consideration. They are made sub- 
stantive parts of the contract for that purpose, and the declara- 
tion should have advised the court of their contents in some 
‘proper manner. This was not done, and the demurrer was 
therefore properly sustained. Were it otherwise, however, can 
it be said that the assessments were illegal or paid under duress? 
In clause 2 of the certificate it is said: “And such assessment 
shall be made at such rates, according to the age of each mem- 
ber, as may be established by the said board of directors.” It 
is true that a table of rates appears upon the back of, or attached 
to, said certificate wherein the rate of assessment for persons of 
plaintiff’s age of entry is given at the sum of $2.25, but the same 
is not made a part of the certificate, nor referred to. Plaintiff 
recognized the right of defendant’s directors to change the rate 





742 Insurance Law Journal. [Aug., 


of assessment by acquiescing in the increase thereof to $3.41 It 
seems clear that it was within the power of the directors to re- 
adjust rates of assessment whenever such charge was necessary 
in carrying out the objects of the organization, provided the 
same was done justly and equably as between the members of de- 
fendant company. The directors on June 12, 1895, passed a reso- 
lution whereby the assessment rates of members admitted to the 
association prior to January 1, 1890, were raised to “rates in- 
dicated by adding to the age of entry one-half the number of 
years from January 1 of the year of admission to January I, 
1895”, according to a table of rates then in use, beginning with 
assessment No. 81. The table of rates referred to is not shown. 
Thus, plaintiff became a member March 4, 1885. From this last- 
named date to January 1, 1895, is ten years less two months. 
Counting the fraction as a year, there would be ten years. Tak- 
ing one-half of this, plaintiff was assessed at the rate fixed for a 
man fifty-six years of age, which appears from the declaration 
to have been the bimonthly sum of $5.28 upon each $1,000 of 
insurance, or the sum of $316.80 per annum on the $10,000. This 
rate held until January 1, 1898, when the directors, by resolu- 
tion, fixed the rate of assessment upon the basis of the completed 
age. As above noted, it does not appear what the table of rates 
then in force was, but plaintiff's bimonthly assessments thereupon 
were fixed at $9.03 per $1,000, and then increased from one sum 
to another, presumably according to the table of rates fixed for 
his attained age, until on July 28, 1905, they were fixed at the 
sum of $15.50 each, or $90.30 per year, in addition to the special 
assessments. It is insisted by plaintiff that the resolution placing 
those whose date of entry was prior to January 1, 1890, in a class 
by themselves was arbitrary, illegal and void, and that thereby 
his rate was inequitable and unfair to him with reference to the 
rates fixed for those going after January 1, 1890. Undoubtedly, 
any action of the board of directors looking to a discrimination 
in favor of or against any person or class of persons would be 
unfair and void. The record, however, does not disclose any 
facts upon which the court could have predicated discrimination. 
It was not advised of the rates charged to those who joined after 
January 1, 1890, and could not assume that the classification 
of 1890 inflicted any wrong upon plaintiff. Nor is there any data 
in the record from which the court could have found that the as- 
sessments were excessive. That they were very heavy is evi- 
dent; but, so far as the record shows they must be deemed to 
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have been only such as were adequate for the satisfaction of re- 
curring death losses and such other items as were chargeable 
thereto. It may well be that those: who managed associations 
of this kind, as well as those who became members thereof, did 
so with the idea that the low rates would continue, at least meas- 
urably, and they may have so expressed themselves. But it is 
a matter of common knowledge that as the members increase in 
age the death losses must also increase, and, as a consequence, 
the assessments. Even assuming that new blood were con- 
stantly and uncomplainingly being infused into the membership, 
yet, in the absence of a provision for a very substantial reserve 
fund, the cost must rapidly advance. Taking further into con- 
sideration the fact that the younger members may reasonably 
object to making good the depletions made by the death of the 
older members, it is apparent that some adjustment must be 
made to equalize the cost, otherwise no young members could 
be obtained, and dissolution would necessarily follow. The pres- 
ent predicament of plaintiff must be attributed to a mistake of 
judgment, and not to any illegal act of defendant, which operates 
simply as the agent of the members in conducting the business 
for which it was organized. So far as it is made to appear herein, 
defendant’s directors acted within their powers and to the best 
of their judgment. The courts will interfere with the directors 
only when there is a manifest abuse of discretion: Supreme 
Lodge K. of P. vs. Knight, 117 Ind., 489. Whatever of hardship 
is disclosed in the situation is due to defects in the system. We 
find nothing in the certificate of membership which prescribes any 
other limit to the powers of the defendant in fixing rates and 
making assessments than that the same Shall be commensurable 
with its needs in carrying out its purposes, provided the same be 
equably and fairly conducted. As stated in Iverson vs. Minne- 
sota Mutual Life Ins. Co. (C. C.), 137 Fed., 268 :— 

“A member had no right to insist that the association should 
continue its business upon a basis which would in all probability 
result in bankruptcy.” 

The further contention of plaintiff that the assessments were 
paid under duress is not well taken. If they were void assess- 
ments, he was not bound to pay them in order to keep his cer- 
tificate in force. Indeed, he kept up the payments for a number 
of years with full knowledge of the facts. What he has paid in 
has been distributed according to his contract. This clearly does 
not constitute payment under duress: Silliman vs. United 
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States, ror U. S., 465; Howard vs. Mutual Reserve, 125 N. C., 
49; Dillon on Municipal Corporations, § 947; Lamson vs. Boy- 
den, 57 Ill. App., 232; Walser vs. Board of Education, 160 IIL, 
272. 

The judgment of the Circuit Court is affirmed. 


UNITED STATES CIRCUIT COURT. 


W. D. PENNSYLVANIA. 


MURRAY 
v8. 


STATE LIFE INS. CO.* 


A soliciting agent took the application and collected the first premium 
which he remitted to the company. He collected also the second 
premium when due, although not authorized to do so, and remitted 
it. He again collected the third premium, but failed to remit. 


Held, That it was a question for the jury whether it was paid to him in 
good faith as agent for the company, and whether the company’s 
previous course entitled the insured to believe he had authority, or 
whether she paid him as the agent to remit, and a finding in favor of 


the former view estopped the company from setting up a forfeiture 
for nonpayment. 


At Law. On motion for new trial and for judgment non ob- 
stante veredicto. 


WATTERSON & REED, for Plaintiff. 
Way, WALKER & Morris, for Defendant. 


BUFFINGTON, C. J. 

On reflection we find no error in the instructions given in the 
charge that on payment of the initial premium on a life insurance 
policy, there is a contract for insurance for the whole of the bene- 
ficiary’s life, and the insurance company’s right to terminate 
such contract for nonpayment of premiums is a forfeiture. The 
authorities in support thereof are set forth at length in Taylor vs. 
Provident Company (C. C.), 134 Fed., 932. 

We are further of opinion the jury was correctly instructed 
that an insurance company may by its course of conduct estop 

% Decision rendered, Feb. 13, 1907. 
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itself from setting up an otherwise good ground for forfeiture. 
In Ins. Co. vs. Eggleston (96 U. S., 577) Justice Bradley said :— 

“We have recently, in the case of Ins. Co. vs. Norton (96 U. 
S., 234) shown that forfeitures are not favored in the law, and 
that courts are always prompt to seize hold of any circumstances 
that indicate an election to waive a forfeiture, or an agreement 
to do so on which the party has relied and acted. Any agree- 
ment, declaration or course of action on the part of an insurance 
company which leads a party insured honestly to believe that by 
conforming thereto a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, will and ought to estop 
the company from insisting upon the forfeiture, though it might 
be claimed under the express letter of the contract. The com- 
pany is thereby estopped from enforcing a forfeiture. The rep- 
resentations, declarations or acts of an agent, contrary to the 
terms of the policy, of course would not be sufficient, unless 
sanctioned by the company itself: Ins. Co. vs. Mowry, 96 U. S., 
544. But where the latter has, but its course of action, ratified 
such declarations, representations or acts, the case is very dif- 
ferent.” 

Now the facts in this case were: John E. Murray was a so- 
liciting agent of the defendant company, and at its request was 
licensed by the state of Pennsylvania. He solicited from his 
mother, Mary E. Murray, insurance on the life of her husband, 
took the application for the policy in suit, received from her the 
initial premium for six months, and accounted for it to the com- 
pany. Although he had no authority to collect the premium for 
the next six months, he collected it also from her, and paid or 
accounted for it to the company. The third premium, subject 
to thirty days’ grace, fell due on October 29, 1904. About the 
middle of November Murray again requested and received pay- 
ment of the premium from Mrs. Murray, the beneficiary in the 
policy. Murray did not pay the money to the company. Upon 
those facts we charged as follows »— 

“Now the first question for you to determine under. the evi- 
dence is, did she actually pay him the $39.90? Did she pay this 
money in good faith, believing it was a payment to him as agent 
of the company? In considering that question you will deter- 
mine whether the payment was made by her to him as the agent 
of the company, or whether the money was intrusted by her to 
him as her son and her agent to transmit and forward it to the 
company. This is the first question for you to determine: 
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Whether Mrs. Murray paid this money to her son as agent of 
the defendant company, or whether she gave the money to him 
as her agent, to pay it to the company through the proper chan- 
nels? If she paid the money to him as her agent and he failed to 
pay it over to the company, that would be the end of the case. 
If she paid it to him as agent of the company, you then pass on 
to the further question: Whether the course of dealing between 
Mrs. Murray and this company in the payment of the other pre- 
miums was such that the company misled or induced her to 
believe that he was an agent of the company to receive the pre- 
miums, and thereby misled her into believing that a payment to 
him was a payment to an agent of the company on the company’s 
behalf.” 

We do not see how we could have done otherwise. Mrs. Mur- 
ray followed the same practice she had before. The company 
had accepted her money for the second premium; it impliedly 
approved the course of its agent, and thereby led her to pay him 
again. The verdict of the jury determines she paid in good faith, 
that the payment to young Murray was to the company’s agent, 
and that its prior conduct was such as to induce her to believe 
Murray was an agent to receive premiums. The language of the 
Supreme Court of Pennsylvania in Swan vs. Watertown Co. (96 
Pa., 42) is in principle applicable to the case before us. It was 
there said :— 

“Smullen (the subagent) solicited and made out the applica- 
tion, received the premium, forwarded the same to Brown (the 
general agent), and the policy was sent to the applicant. It is a 
natural inference that he was the company’s agent. * * * Af- 
ter the application was signed by Warren and taken by the agent, 
it was changed by inserting the sewing machine and the answers 
to three interrogatories respecting title, incumbrance and value 
of the land. This was done by the agent without the knowledge 
of either party to the contract. But if the fraudulent act was 
within the apparent limits of the agent’s employment, although 
not within the actual authority conferred upon him, the princi- 
pal will be liable. The company invited the public to deal with 
its agent in relation to a branch of its business, and so lang as he 
is within the apparent scope of the employment intrusted to him 
the law will hold the principal liable for his acts and charge it 
with his knowledge whether the fraud is upon itself or third per- 
sons, to the extent the tort affects third persons. This is but a 
practical application of the well recognized rule that, where one 
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of two parties must suffer loss by reason of the fraud of an un- 
faithful agent, it must be the company and not the innocent as- 
sured: Massachusetts Life Ins. Co. vs. Eshelman, 30 Ohio St., 
647.” 

Convinced of our duty to submit these facts to the jury, be- 
lieving their verdict was warranted by the evidence and satisfied 
the result of this trial is just, we refuse the motion of the defend- 
ant for a new trial and for judgment non obstante veredicto, and 
direct the clerk to enter judgment in favor of the plaintiff. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


‘ 
GARCELON 


v8. 


COMMERCIAL TRAVELERS’ EASTERN 
ACCIDENT ASS’N.* 


The burden is on the company under an accident policy to show volun- 
tary exposure to danger. 


A passenger climbed the ladder on a freight car while moving, to secure 
baggage he had left in the caboose temporarily, while going a short 
way off, and was thrown to the ground by the jerk and injured. 


Held, That this was a voluntary exposure to unnecessary danger where 
it did not appear that the jerk was due to the negligence of the rail- 
road, and the case was not affected by a similar practice on the part 
of other commercial travelers. 


Report from Superior Court, Suffolk County. Action by W. 
Scott Garcelon against the Commercial Travelers’ Eastern Acci- 
dent Association. On report from Superior Court. 


Boyp B. JoNES and FREDERICK P. Casort, for Plaintiff. 
WILLIAM F. MERRITIr and N. THOMAS MERRITT, JR., for 
Defendant. 


SHELDON, J. 
There was at least evidence for the jury that the plaintiff in 
the loss of his arm suffered a disability caused by external, vio- 
lent and accidental means within the meaning of the certificate 
issued to him by the defendant. He complied with all the re- 
quirements of the contract as to notice of injury and proof of 
% Decision rendered, May 15, 1907. 
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claim; and no question is now made of his right to recover in 
this action unless one of the defenses set up is shown as matter 
of law to be fatal to the maintenance of his claim. 

By the terms of the certificate no indemnity is to be paid to 
any one for an injury caused wholly or in part, directly or indi- 
rectly, by voluntary exposure to unnecessary danger, or for any 
injury which he might have averted or prevented by the exer- 
cise of ordinary care, prudence and foresight, or to which his 
own negligence should have contributed. The circumstances at- 
tending the injury are not in dispute. The plaintiff was a com- 
mercial traveler and desired to go by a freight train from one 
town in Nebraska to another. He arrived seasonably at the rail- 
road station, found the freight train there, and put his baggage 
in the caboose which was the last car of the train. Seeing that 
the train was not ready to start, he got off the caboose and went 
along the street a short distance away from the train, and was 
then*returning toward the train when it suddenly started. Be- 
lieving that the train was proceeding on its journey he ran up to 
it, and, whiie it was in motion, started at a point in the street 
to climb up the iron ladder upon the side of one of the freight 
cars, intending to reach the top of that car and, by walking upon 
the top of it and the following cars while the train was in motion, 
to reach the caboose. As he grasped one of the rounds of that 
ladder, the train, which was still in motion, gave a sudden and 
violent jerk, and he was thrown to the ground in such a manner 
that his left hand and arm extended over one rail of the track 
and the car wheel passed over it and crushed it, necessitating 
its amputation. 

Under these circumstances, is it to be said as matter of law 
either that his conduct was a voluntary exposure to unnecessary 
danger or that he might have averted or prevented the injury by 
the exercise of ordinary care, prudence and foresight, or that his 
own negligence contributed to the injury? If so, the verdict in 
favor of the defendant was rightly ordered. 

It is to be observed that the burden of proof upon these propo- 
sitions was not, as in ordinary actions for personal injuries, upon 
the plaintiff to prove his due care, but upon the defendant to 
show that there was either a voluntary exposure to unnecessary 
danger or a lack of due diligence: Noyes vs. Commercial Trav- 
elers’ Eastern Accident Ass’n, 190 Mass., 171, 183, and cases 
there cited: Anthony vs. Mercantile Accident Ass’n, 162 Mass., 
354. The questions here, however, do not arise upon the testi- 
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mony of witnesses, and the statement of the court in Anthony 
vs. Mercantile Accident Ass’n (162 Mass., 354, 357), that where 
a party has the burden of proving a fact by the testimony of wit- 
nesses the jury cannot often be required by the court to say that 
the fact is proved, does not apply. Here the facts are agreed; 
and, as stated in the case last cited, the issue is whether they 
will permit any other inference than that which is contended for 
by the defendant. : 

In our opinion it is impossible to say that his negligence did 
not contribute to the happening of the injury. He voluntarily 
attempted to board a moving train by climbing up the iron lad- 
der on the side of a freight car. The danger of this was manifest, 
that he would be shaken off by the jerks of the train; and this 
happened. He was injured by the very risk that he chose to 
run. The case is much like Willard vs. Masonic Accident Ass’n, 
169 Mass., 288; Small vs. Travelers’ Protective Ass’n, 118 Ga., 
goo, and Alter vs. Union Casualty Co., 108 Mo. App., 169. It is 
governed by the same principles as Glass vs. Masons’ Fraternal 
Accident Ass’n (C. C.), 112 Fed., 495; Smith vs. Preferred Mu- 
tual Accident Ass’n, 104 Mich., 634; Follis vs. United States 
Accident Ass’n, 94 lowa, 435, and Cornish vs. Accident Ins. Co., 
23 Q. B: D., 453. It is a much stronger case for the defendant 
than Overbeck vs. Travelers Ins. Co. (94 Mo. App., 453), which 
perhaps goes farther than we should be disposed to follow. As 
in Tuttle vs. Travelers Ins. Co. (134 Mass., 176), this plaintift 
voluntarily placed himself in a position where he was exposed 
to an obvious danger; the precise injury happened to him which 
there was reason to fear; and it cannot be said that the language 
of the policy was not intended and understood to be applicable 
to such a case. 

There is nothing to show that the injury to the plaintiff was 
due to any negligence of the servants of the railroad company. 
The jerk was sudden and violent; but it does not appear to have 
been unusual or unnecessary, much less negligent or wrongful : 
Weinschenk vs. N. Y., N. H. & H. R. R., 190 Mass., 250. 
Freight trains are not expected to be run with freedom from 
jerks or jolts. 

Nor do we find anything in the situation of the plaintiff which 
exempts him from the imputation of negligence. He desired to 
take this train; but he had no right to take it negligently at the 
risk of the defendant. It was by his own voluntary action that 
he had left it when he was safely in the caboose. His desire to 
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save time by getting this train cannot excuse him. There was 
a similar desire to save time in Glass vs. Masons’ Fraternal Ac- 
cident Ass’n (C. C.), 112 Fed., 495; Small vs. Travelers’ Pro- 
tective Ass’n, 118 Ga., goo, and Alter vs. Union Casualty Co., 
108 Mo. App., 169. Nor is the fact that the plaintiff had re- 
peatedly before committed similar acts of negligence, of any 
assistance to him. In this respect the case is like Smith vs. 
Etna Life Ins. Co., 185 Mass., 74; Weinschenk vs. Attna Life 
Ins. Co., 183 Mass., 312; Piper vs. Mercantile Mutual Accident 
Ass’n, 161 Mass., 589, and Alter vs. Union Casualty Co., 108 
Mo. App., 169. 

The fact that commercial travelers in Nebraska and the neigh- 
boring states are accustomed to take the same risks that the 
plaintiff took cannot help him. That the plaintiff was a com- 
mercial traveler in Nebraska when the defendant accepted him 
as a member does not affect the defendant with notice that com- 
mercial travelers generally in that vicinity were accustomed in 
their business to conduct themselves in the hazardous manner 
mentioned in the agreed facts, and does not warrant the infer- 
ence that the defendant agreed to indemnify the plaintiff for any , 
injury resulting from like conduct on his part. See, besides the 
cases already cited, Yancy vs. Attna Life Ins. Co., 108 Ga., 349. 
The case differs from Pacific Mutual Life Ins. Co. vs. Snowden 
(7 C. C. A., 264), because in that case the plaintiff was permitted 
by the terms of his policy to attend to his cattle in the cars while 
in transit; and the injury happened while he was rightly acting 
upon that permission. It is agreed that the plaintiff gave the 
defendant no information of the facts now relied on, and that the 
defendant had no knowledge of them, unless such knowledge 
can be inferred from the facts agreed; and we find no ground for 
such an inference. 

Accordingly the verdict of the defendant was rightly ordered, 
because upon the agreed facts the inference is unavoidable that 
the plaintiff's own negligence contributed to the injury for which 
he sues; and the policy expressly provides that no indemnity 
shall be paid in such a case. 

We have examined all the decisions to which we have been 
referred by the plaintiff's counsel in their able argument. Most 
of them are to the point that contributory negligence will not of 
itself as matter of law prevent a plaintiff from recovering under a 
policy which stipulates against a recovery for injury caused by 
“a voluntary exposure to unnecessary danger”, or requires 
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merely that the insured shall “use all due diligence for personal 
safety and protection”: Badenfeld vs. Massachusetts Accident 
Ass’n, 154 Mass., 77; Freeman vs. Travelers Ins. Co., 144 Mass., 
572; Manufacturers’ Accident Indemnity Co. vs. Dorgan, 7 C. 
C. A., 581; Travelers Ins. Co. vs. Randolph, 24 C. C. A., 305; 
Duncan vs. Preferred Mutual Accident Ass’n, 13 N. Y. Supp., 
620; Burkhardt vs. Travelers Ins. Co., 102 Pa., 262; Fidelity & 
Casualty Co. vs. Chambers, 93 Va., 138; Providence Life Ins. 
Co. vs. Martin, 32 Md., 310; United States Mutual Accident Ass’n 
vs. Hubbell, 56 Ohio St., 516; Johnson vs. London Guarantee & 
Accident Co., 115 Mich., 86; Hunt vs. United States Accident 
Ass’n, 109 N. W., 1042; Rustin vs. Standard Life & Accident 
Ins. Co., 58 Neb., 792. In Keene vs. New England Accident 
Ass’n (161 Mass., 149, 36 N. E., 891) the court says, in speaking 
of such a policy, that “by taking out a policy of insurance against 
accidents one naturally understands that he is to be indemnified 
against accident resulting in whole or in part from his own in- 
advertence”. In some of the cases most strongly relied on by 
the plaintiff, the court adverted to the fact that the policy did 
not exempt the insurer from liability for accidents caused or 
contributed to by the negligence of the insured: Schneider vs. 
Provident Ins. Co., 24 Wis., 28; Fidelity & Casualty Co. vs. Sit- 
tig, 181 Ill., 111; Lovelace vs. Travelers’ Protective Ass’n, 126 
Mo., 104. But in the case at bar the express stipulation of the 
policy is that the defendant shall not be liable for “any injury 
which the member, by the exercise of ordinary care, prudence 
and foresight, might have averted or prevented, or to which the 
member’s own negligence shall have contributed”. 

The conclusion to which we have come on this question makes 
it unnecessary to consider whether the plaintiff's application for 
membership in the defendant association was admissible in evi- 
dence, or what would be the effect of the statements therein con- 
tained if admitted. In accordance with the stipulation of the re- 
port, the order must be: Judgment on the verdict. 
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COURT OF APPEALS OF NEW YORK. 


BUCKLEY 
v8. 


CITIZENS’ INS. CO. or Missouri.* 


The insured gave the agent a note for the premium on this and other 
policies. The agent gave credit for the payment, discounted the note 
at the bank and received the money. The company charged the 
agent with the premium, which he afterward paid, and on the return 
of the policy for cancellation in accordance with its notice to cancel, 
it credited the agent with the unearned premium. 


Held, That the premium was paid as between the company and the in- 
sured where the agent gave credit for it. 


Where the insured on receiving notice of cancellation under the clause 
permitting the company to cancel on five days’ notice, voluntarily sur- 
rendered the policy, the surrender waived the right to treat the 
policy as in force until a tender had been made of the unearned pre- 
mium. 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. Action by George Buckley against the Citizens’ In- 
surance Company of Missouri. From a judgment of the Appel- 
late Division (98 N. Y. Supp., 622), affirming a judgment of the 
Supreme Court in favor of plaintiff, entered on the report of a 
referee, defendant appeals. 


Horacke McGuire, for Apfellant. 
EpwArp C. Rick, for Respondent. 


EDWARD T. BARTLETT, J. 

The defendant company is located’in the state of Missouri, and 
its general agents in this state at the time of the transactions in- 
volved in this action were Becker & Co., of Little Falls, Her- 
kimer County. The plaintiff, Buckley, was the owner of a hotel 
located at Big Moose, a hamlet in the Adirondacks. On the 12th 
of April, 1903, the defendant issued its policy of insurance, for 
the term of one year from date, covering this hotel for the 
amount of $625. There was other insurance upon the building; 
the total amount being $2,500. On the night of the 5th of July 
following the building was totally destroyed by fire. The defend- 
ant company resists the payment of this claim on the ground that 
the policy was canceled and not in force at the time of the fire. 

A preliminary question is presented as to whether the pre- 

% Decision rendered, May 7, 1907. 
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mium under this policy had been paid at the time of the loss. 
Becker & Co., the general agents of the defendant, transacted 
their business with it as follows: They made a daily report to 
the defendant in Missouri as to any policies they had written, 
and on receipt thereof the company charged them with the 
amount of premium on each policy. At the end of sixty days the 
defendant rendered to its general agents a bill for the total pre- 
miums that had accumulated during that period, and the latter 
paid the same without regard to any arrangements they might 
have made with the insured as to credit on the payment of pre- 
mium. The premium on the policy in suit amounted to $24.38. 
Becker & Co., at the time of issuing the policy, gave the plaintiff 
credit for this payment. This amount, together with the pre- 
miums on the policies in two other companies issued at the same 
time on the same property, was $97.51. The plaintiff also owed 
Becker & Co. $100, premiums on policies on other property. In 
payment of these two items the plaintiff, on or about May 20, 
1903, gave to Becker & Co. his note for $197.50, dated May 20, 
1903, payable three months after date to the order of Becker & 
Co. at the First National Bank of Remsen, with interest. Becker 
& Co. soon after receiving this note indorsed it and procured 
its payment at a bank in Little Falls, and received the proceeds 
thereof. The bank held the note until its maturity on August 
20, 1903, when it was taken up by Becker & Co., and they still: 
hold it. The $100 item, not_involved in this action, has been 
paid by plaintiff. The court found that the premium on the 
policy in question was charged to Becker & Co. by the defend- 
ant company in its April account. The full amount of this ac- 
count was paid by Becker & Co. to defendant in August follow- 
ing. The defendant, on the return to it of the policy, credited 
its agents with the amount of the unearned premium, and this 
credit would appear in the July account to be subsequently paid. 
In view of these transactions, it is clear that as between the 
plaintiff and the defendant company the premium on the policy 
in suit was paid at the time the credit was given. 

On the 23d of June, 1903, Becker & Co. mailed to the plain- 
tiff a notice sent by them and dated June 20, 1903, stating that 
the policy, describing it, 

Is hereby canceled from and after five days of the date hereof; 


this notice being given pursuant to the condition contained in 
said policy, of which the following is a copy, to wit: 


“This policy shall be canceled at any time at the request of 
VoL, XXXVI.—48. 
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the assured; or by the company by giving five days’ notice of 
such cancellation. If this policy shall be canceled as herein- 
before provided, or become void or cease, the premium having 
been actually paid, the unearned portion shall be returned on 
surrender of this policy or last renewal, this company retain- 
ing the customary short rate; except that when this policy is 
canceled by this company by giving notice, it shall retain only 
the pro rata premium.” 


You are requested to return said policy to this office ac- 
cordingly, when the unearned premium, if any be due, will be 
returned to you pro rata, as provided in said condition. 


It is found that this notice was received by the plaintiff on the 
23d or 24th of June, and that on or about the 26th of June the 
plaintiff mailed to Becker & Co. the policy ; no letter or communi- 
cation being sent with it. There is nothing in the findings to 
show that this surrender of the policy was in any way condi- 
tional. The unearned premium was not paid to the plaintiff be- 
fore the fire or at any time, nor was it ever tendered. The policy 
was returned by Becker & Co. to the defendant company after 
the fire and on July 7, 1903. 

The question is therefore presented as to the effect upon plain- 
tiff’s cause of action of this voluntary and unconditional sur- 
render of the policy to the defendant. The respondent’s counsel 
argues that there could not be an effective cancellation of the 
policy at the instance of the defendant without actual payment 
or tender to the plaintiff of the unearned premium, and cites in 
support of this proposition the case of Tisdell vs. New Hamp- 
shire Fire Ins. Co., 155 N. Y., 163. In the case cited the de- 
fendant admitted that the policy in suit had not been surrendered 
or tendered to it by the insured, and that no demand had been 
made for the return of the premiums or the unearned portion 
thereof. In that case the opinion of this court states: ‘The 
question presented on this appeal is no longer an open one in 
this court. It was decided in the case of Nitsch vs. American 
Central Ins. Co. (152 N. Y., 635), affirmed in this court without 
an opinion, In that case, as in this one, the question presented 
was whether the provision of the New York standard policy of 
fire insurance, relating to the cancellation of the policy at the 
instance of the company, requires that, in addition to giving the 
five days’ notice, the company must return or tender the un- 
earned premium in order to effect a cancellation. The answer 
was in the affirmative. The only question presented for consid- 
eration in this case, therefore, is whether the defendant returned 
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or tendered the unearned premium.” As it appeared that there 
was no return or tender of the unearned premium, this court 
held in the cases of Nitsch and Tisdell that the provision of the 
standard policy relating to the cancellation of a policy at the in- 
stance of the company requires that, in addition to giving five 
days’ notice, the company must return or tender the unearned 
premium in order to effect a cancellation. The case at bar differs 
from the above cases, as already pointed out, by reason of the 
additional fact that the plaintiff had voluntarily and uncondi- 
tionally surrendered his policy immediately on receiving the no- 
tice of cancellation. We are of opinion that this action on the 
part of the plaintiff must be regarded in law as a waiver of his 
right to treat the policy as in full force and effect until the com- 
pany paid or tendered to him the unearned premium. The one 
object of the cancellation clause is to place the policy in the cus- 
tody of the insurance company absolutely and unconditionally. 
If the insured permits this to be done by his voluntary act, when 
the company gives notice of cancellation without receiving from 
it the unearned premium, he assents to the cancellation, but can 
sue for the amount due him. It is a question of vital importance 
to the insurer and the insured as to the precise meaning of the 
cancellation clause in the standard policy. The situation is not 
a complicated one, and the court desires to so construé the clause 
that its meaning may be made clear. If the insurance company 
desires to cancel, it must, as we have held in the cases cited, not 
only give the notice required, but accompany it by the payment 
or tender of the pro rata amount of the unearned premium. It 
cannot legally demand of the insured the surrender of the policy 
and its cancellation until this is done. If, on the other hand, 
the insured desires to terminate the contract, he must give the 
notice of cancellation, allow the company to retain the customary 
short rate of unearned premium, and surrender the policy. If 
the company fail, on demand, to pay the balance of premium due, 
he can sue and recover the same. These views lead to reversal. 

The judgment appealed from should be reversed and a new 
trial granted, with costs to abide event. 


VANN, J. (dissenting). 

I concur in the conclusion that, as between the plaintiff and 
the insurance company, the premium in question was paid be- 
fore the fire occurred. When the agents in the ordinary course 
of their business with the plaintiff gave him credit, he no longer 


i 
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owed the company, but owed them the amount of the premium. 

Cancellation of the policy was authorized “at any time at the 
request of the assured, or by the company by giving five days’ 
notice”. In either event, as the contract further provided, “the 
premium having been actually paid, the unearned portion shall 
be returned on surrender of this policy”. Whether the insurer 
or the insured is the actor in the attempt to cancel, cancellation 
is not complete until the unearned premium is returned: Tis- 
dell vs. New Hampshire Fire Ins. Co., 155 N. Y., 163, 165. If 
the insured is the actor, the surrender of the policy and the re- 
turn of the premium are concurrent acts. If the insurer is the 
actor, the notice and the return of the premium are sufficient, 
for the insured might be unwilling to surrender the policy. If, 
however, after the insurer has given the notice, the policy is sur- 
rendered by the insured, return of the premium must be made 
concurrently, or, if this surrender is by mail, as soon as practi- 
cable, unless such return is duly waived. In the case before us 
the company treated the act of surrender and the act of return- 
ing the premium as concurrent in the notice served by its agents, 
for they therein requested him “to return said policy to this 
office, when the unearned premium, if any be due, will be re- 
turned to you”. Pursuant to this notice, the insured mailed the 
policy to the agents without instructions or comment, and the 
premium had not been returned or tendered when the fire oc- 
curred, although there was both time and opportunity to do so. 

Under these circumstances, is the question of waiver one of 
fact or law? The learned referee treated it as one of fact, for he 
found that “the unearned premium [being the sum of $19.30] 
was not paid or tendered to the plaintiff before the fire, and the 
plaintiff did not at any time waive such payment or tender”. In 
his opinion he gave his reasons in part for so finding as follows: 
“Presumptively the return of the policy to Becker & Co. was 
in compliance with the request in the notice, in order to obtain 
the unearned premium, and was not an assent to a cancellation 
without the performance by Becker & Co. of what they had ex- 
pressly offered to do in the notice. No intent of that kind can 
properly be inferred.” As, according to the policy, surrender 
and return are concurrent acts so far as practicable, in the ab- 
sence of evidence to the contrary, the former is presumed to be 
made upon the condition that it shall not take effect until the 
latter is performed. While the surrender was voluntary, it was 
not volunteered, for it was made upon the request of the com- 
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pany contained in a notice of intent to cancel, and accompanied 
with the statement that the premium would be returned “when” 
the policy was returned. The policy was returned, but the pre- 
mium was not, although the agents had an interview with the 
plaintiff after the surrender and before the fire. Moreover, at 
that interview the agents expressly agreed to hold the policy 
until it was placed in another company. It was not placed in 
another company, but held by the agents until after the fire, 
when it was sent to the defendant. 

In my opinion there was no waiver as matter of law; and, the 
referee having found upon sufficient evidence that there was no 
waiver as matter of fact, the judgment should be affirmed. 

Cullen, C. J., and O’Brien, Haight and Hiscock, JJ., concur 
with Edward T. Bartlett, J. Chase, J., concurs with Vann, J. 

Judgment reversed, etc. 


COURT OF APPEALS OF NEW YORK. 


GAINES 
vs. 


FIDELITY & CASUALTY CO. or NEw York.* 


Where the policy made statement in the schedule that the beneficiary 
was his wife, its falsity bars recovery. 

A motion for a new trial on the ground of newly discovered evidence 
having been denied by the trial court, the denial is not a subject of 
review. 


Appeal from Supreme Court, Appellate Division, Second De- 
partment. Action by Lottie Gaines against the Fidelity & Cas- 
ualty Company of New York on an accident policy. From a 
judgment of the Appellate Division (97 N. Y. Supp., 836, 111 
App. Div., 386), affirming a judgment for defendant, plaintiff 
appeals. 


ALFRED C. Cowan, for Appellant. 
CHARLES C. NADAL, for Respondent. 


* Decision rendered, May 10, 1907. 
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GRAY, J. 
The policy in question insured Ulysses Gaines against bodily 
injury, resulting in death, in the sum of $2,000. It stated that 
the defendant insured him 
In consideration of * * * the statements in the schedule 


hereinafter contained, which statements the insured makes on 
the acceptance of this policy and warrants to be true. 


The warranties contained in the schedule of the policy in- 
cluded the statement in answer to a question as to the “relation- 
ship” of this plaintiff, whom the insured had named as the payee, 
that she was his wife. The assured was killed by a pistol shot, 
fired by another, and this action by the plaintiff, as the beneficiary 
named in the policy, was defended upon the ground, among 
others, that there had been a breach of the warranty, in that she 
was not the wife of the assured. The result of the trial was that 
the jury found a verdict in favor of the defendant upon this ques- 
tion of fact and the unanimous affirmance of the judgment there- 
, upon is conclusive. 

The question of law, which has survived, is raised by excep- 
tions taken by the plaintiff to the charge of the trial court that 
she could not recover unless she was, at the time of the insur- 
ance, the wife of the person assured. As the question of fact was 
submitted to the jurors by the trial judge, they were to deter- 
mine whether there was any agreement between the assured and 
the plaintiff to enter into the marital relationship, and, if there 
was, whether, the plaintiff's prior marriage to another having 
been conceded, she was “capable of entering into that relation- 
ship”; that is, “had she married the assured in good faith be- 
lieving her husband to be dead”. The question of the avoidance 
of the contract, under the clause of the policy relating to in- 
juries intentionally inflicted by another upon the insured, was 
within the issues of the case; but the instructions to the jurors 
required them, if they decided for the defendant upon that de- 
fense, to return a verdict for the plaintiff for $16, the amount of 
the premium, according to the terms of the policy. The argu- 
ment of the appellant, in substance and effect, is that the repre- 
sentation of the assured that Lottie Gaines was his wife was 
not material, and should be considered as matter of description, 
and not of warranty. This was, however, a distinctly expressed 
warranty, the truth of which was a condition of liability and was 
of the basis of the contract itself. The effect of making the state- 
ment a part of the policy and of warranting it to be true was, in 
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law, to induce the defendant’s agreement to insure, and the 
statement became material. It is a general rule, and one which 
the decisions of this court have asserted, that the materiality of 
the fact stated by the assured is of no consequence, if the con- 
tract be that the matter is as represented, and that, unless it 
prove so, whether from fraud, mistake, negligence or other 
cause, not proceeding from the insurer, or the intervention of the 
law, or the act of God, the assured can have no claim: May on 
Insurance, § 156; Foot vs. Aittna Life Ins. Co., 61 N. Y., 571, 
577; Cushman vs. U. S. Life Ins. Co., 63 N. Y., 404, 409; Don- 
ley vs. Glens Falls Life Ins. Co., 184 N. Y., 107. The author of 
the text-book cited well observes: “One of the very objects of 
the warranty is to preclude all controversy about the materiality 
or immateriality of the statement.” The parties to this contract 
had the right to make any statements of fact material thereto and 
conditions precedent to any liability thereupon, all things being 
equal at the time in their attitude to each other, and if they 
proved false the contract was avoided. The insurer was entitled 
to know the actual relationship which the person for whom the 
assured desired the benefit of the insurance contract, sustained 
to him, for it bore upon the risk which it was to assume. The 
inquiry related to the risk, the statement in the answer was made 
a warranty to be contained in the policy, and, it having been 
determined that the statement was untrue, the right to recover 
upon the contract was forfeited. 

The motion for a new trial, upon the ground of newly discov- 
ered evidence, was addressed to the discretion of the court be- 
low, and the order denying it is not reviewable in this court: 
Lawrence vs. Ely, 38 N. Y., 42; Smith vs. Platt, 96 N. Y., 635. 

None of the exceptions taken by the appellant presents any 
error, for which a new trial should be ordered, and I therefore 
advise the affirmance of the judgment appealed from, with costs. 

Cullen, C. J., and Edward T. Bartlett, Haight, Werner and 
Hiscock, JJ., concur. Willard Bartlett, J., not sitting. 

Judgment affirmed. 


a I SON MSR ee rc ee 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


OWEN 
v8. 


METROPOLITAN LIFE INS. CO.* 


In an application for life insurance, the statements contained in which 
are by the policy made warranties, a declaration that the applicant 
had never had a certain obscure disease, concerning which the in- 
surer should know that the applicant could not have certain knowl- 
edge, saving as he might be told by a physician or other expert, is 
properly to be construed as a warranty only of the bona fide belief 
and opinion of the applicant. 


In such an application for life insurance, representations concerning mat- 
ters of fact that are presumably within the knowledge of the appli- 
cant are to be treated as warranties, a breach of which will render the 
policy void. 


Such warranties, like all conditions that are to work a forfeiture of a 
contract otherwise valid, are to be strictly construed in order to 
prevent a forfeiture. 

Error to Supreme Court. Action by Kate Owen against the 

Metropolitan Life Insurance Company. Judgment for plaintiff, 

and defendant brings error. 


McCarRTER & ENGuisH, for Plaintiff in Errer. 


VREELAND, KING, WILSON & LINDABURY, for Defendant in 
Error. 


PITNEY, J. 

This is an action upon a life insurance policy, and the defense 
is based upon the alleged breach of certain warranties contained 
in the application for insurance. 

The name of the insured was John Henry Owen. The applica- 
tion for the policy was dated September 14, 1901. The policy it- 
self was dated four days later. The insured died November 18th 
in the same year. By the terms of the policy the answers and 
statements contained in the application (a copy of which was an- 
nexed as a part of the contract) were made warranties. The 
application was upon a printed form, and contained numbered 
paragraphs, calling for statements respecting the present and 
previous health of the applicant. There was a general provision 
that “wherever nothing is written in the following paragraphs it 
is agreed that the warranty is true without exception”. The war- 
ranties relied upon are as follows :— 
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(2) I have never had any of the following complaints or dis- 
eases [mentioning about thirty different diseases, among them 
“disease of the heart” and “rheumatism” ], except rheumatism 
two years. * * * (4) The following is the name of the 
physician who last attended me, the date of the attendance, 
and the name of the complaint for which he attended me: Dr. 
Becker, two years. Rheumatism. (5) I have not been under 
the care of any physician within two years, unless as stated in 
previous line, except . (6) I have never been under 
treatment in any dispensary, hospital or asylum, nor been an 
inmate of any almshouse or other institution, except two years 
ago for rheumatism. 


At the trial the defense undertook to show that beginning De- 
cember 22, 1899, the insured was for two months confined in a 
hospital, under treatment by Dr. Becker, suffering from organic 
heart disease. ‘There was undisputed evidence that a Mr. Owen 
had been thus treated in the hospital at the time and for the 
period mentioned, and that he was suffering from organic heart 
disease. The evidence to identify this patient with John H. 
Owen, the insured, was of the very slightest. We assume, how- 
ever, that there was a question for the jury upon the fact of 
identity. 

Reversal is prayed on the ground that the trial justice refused 
to direct a verdict in favor of the defendant, and refused to in- 
struct the jury that, if the insured had been confined in a hospital 
within two years of the date of the application, there should be 
a verdict for the defendant; and that, if the insured had been 
under the care of a physician within two years from the date of 
the application, there should be a verdict in favor of the defend- 
ant. The declaration in paragraph 2 of the application, to the 
effect that the applicant had never had disease of the heart, an 
obscure disease, concerning which the insurer should know that 
the applicant could not have certain knowledge saving as he 
might be told by a physician or other expert, is properly to be 
construed as a warranty only of the bona fide belief and opinion 
of the applicant: Henn vs. Metropolitan Life Ins. Co., 67 N. J. 
Law, 310; Dimick vs. Metropolitan Life Ins. Co., 69 N. J. Law, 
393. Since the case is devoid of evidence to show that Owen was 
apprised that he was suffering from heart disease, beyond the 
mere fact that he was so suffering, it certainly was not conclu- 
sively proved that his bona fide belief and opinion upon the sub- 
ject were otherwise than as warranted, and so a verdict could 
not properly be directed in favor of the defendant on this ground, 
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even if the identity of Owen the insured with Owen the patient 
had clearly appeared. 

The same is true with respect to so much of paragraph 4 of 
the application as mentions rheumatism as the complaint for 
which the applicant was last attended. So also with the mention 
of rheumatism in paragraph 6. 

With respect to the other statements in paragraphs 4, 5 and 
6, respecting attendance and care of a physician and treatment 
in a hospital, these representations concerning matters of fact 
that were presumably within the knowledge of the applicant are 
to be treated as warranties, a breach of which would render the 
policy void: Dimick vs. Metropolitan Life Ins. Co., 67 N. J. 
Law, 367. But these warranties, like all conditions that are to 
work a forfeiture of a contract otherwise valid, are to be strictly 
construed in order to prevent a forfeiture. Construing para- 
graph 4 strictly, there is no response as to the date of attend- 
ance. The words “two years” indicate as reasonably the dura- 
tion of the attendance as its date. With respect to any response 
that is manifestly incomplete, the issuance of the policy is a 
waiver of a better answer: Carson vs. Jersey City Ins. Co., 43 
N. J. Law, 300, 306; Hanrahan vs. Metropolitan Life Ins. Co., 
72 N. J. Law, 504. But without holding to so strict a construc- 
tion of paragraph 4, and dealing with the words “two years” as 
intended to specify the date of attendance, yet in our opinion 
this statement is properly to be construed in the sense in which 
it was undoubtedly intended, and in which the applicant reason- 
ably apprehended at the time that the insurance company would 
understand it (Empire Rubber Mfg. Co. vs. Morris [N. J. Sup.], 
65 Atl., 450); that is, as a mere approximation to the time when 
the attendance occurred. The words are inapt to point out a 
precise date. It could not reasonably be understood that the 
applicant intended that Dr. Becker’s attendance was precisely 
two years before the date of the application, to wit, on Septem- 
ber 14, 1889, and not a day earlier or later. The expression “two 
years”, as colloquially used, is always understood as an approxi- 
mate statement. In this sense we think it must be interpreted 
in this application. An attendance by the physician beginning 
one year and nine months and ending one year and seven months 
before the application was not necessarily, and as a matter of 
law, a breach of the warranty. Paragraph 5 of the application is: 

I have not been under the care of a physician within two 

years unless as stated in previous line [meaning paragraph 4], 

except 
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So far as the proofs disclosed, this was true; the applicant not 
being shown to have been under the care of any physician other 


than Dr. Becker within two years. The statement in paragraph 
= 


I have never been under treatment in any dispensary, hospital 
or asylum, nor been an inmate of any almshouse or any other 
institution, except two years ago for rheumatism 


—Is covered by what has already been said respecting para- 
graph 4. The words “two years ago” are manifestly but an ap- 
proximate statement. We do not mean to say that, if state- 
ments of this character were purposely made in inaccurate form 
with the intent to deceive the company, the policy might not be 
avoided for fraud. In this case the question of the bona fides of 
the applicant was left to the jury, whose verdict upon this point 
is of course, conclusive. 

No error being found in the record, the judgment under re- 
view should be affirmed. 
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LOWER COURT DECISION. 


TITLE—NOTICE—PROOFS. 


Superior Court of Delaware. 


DOWNS 
vs. 
GERMAN ALLIANCE INS. CO. er aAt.* 

The interest of a lessee is not that of sole and unconditional ownership 
required by the policy. Such ownership refers to the date of the 
policy. 

Notice of loss to a local agent is not notice to the company. 

Immediate notice means within a reasonable time. 


Proofs of loss must be furnished within the time specified by the policy, 
and if possible must give all the information required by it. 


A provision that suit must be brought within twelve months after the 
loss, requires it to be begun within twelve months of the fire. 


Action by William H. Downs against the German Alliance 
Insurance Company and another. Action to recover on insur- 
ance policies for the value of certain sewing machines of the 
plaintiff destroyed by fire in a building or factory in the town of 
Georgetown on April 7, 1904. The plaintiff's evidence disclosed 
the follewing facts: That the policy, which was for $1,000, was 
dated December 12, 1903, and issued for one year. That Frank 
W. Donovan—who was admitted by defendants’ counsel to be 
the local agent of the defendants for the purpose of soliciting 
instrance—first learned of the fire and went out and notified the 
plaintiff of the fact. That the plaintiff inquired as to what was 
necessary for him to do under the policy in order to secure his 
insurance, and that Mr. Donovan told him there was nothing for 
him to do, but that he (Donovan) would give notice to the com- 
pany, and that they would come down and adjust the loss and 
pay the amount of the policy. That several times during the 
period of sixty days next ensuing the plaintiff called upon 
Donovan and asked him when the adjuster was coming down, 
and was informed by Donovan that he had written to the ad- 
juster and had heard from the latter, who was then sick, but 
who would come down as soon as he was able to do so. That 


*% Decision rendered, Oct. 12, 1906. 





1907. ] Downs vs. German Alliance Ins. Co. et al. 765 


within a few days after sixty days had elapsed, the adjuster hav- 
ing failed to come down and adjust the loss, the plaintiff placed 
the matter in the hands of his attorney and suit was entered. 
That thereafter plaintift and his counsel called upon Donovan, 
and at the latter’s suggestion formal proofs of loss were made 
out under said Donovan’s direction and handed to him. That 
the company refused te pay the claim. On cross-examination 
the plaintiff admitted that at the time of the fire the sewing ma- 
chines in question were in a leased building, and that they were 
being operated for the purpose of sewing together or making up 
shirt patterns, which were shipped to him in bulk and, after be- 
ing finished, were returned to the parties who had shipped the 
patterns; that in the building were engines, shafting and neces- 
sary machinery for running the sewing machines, the same being 
operated by steam power; that the said sewing machines were 
purchased from the Singer Sewing Machine Company, one-third 
being paid down when the machines were delivered, and notes 
being given, payable in eight months, for the balance, the com- 
pany to hold the said machines as security until the balance was 
paid; that after the machines were destroyed by the fire plain- 
tiff paid to the company the balance due upon the same. The 
plaintiff further stated that there was no chattel mortgage on 
the machines in question, but admitted that the factory during 
the insured period and preceding the fire had been shut down as 
long as ten consecutive days on account of the severity of the 
weather. 

When the plaintiff rested, counsel for defendant moved for a 
nonsuit upon thé following grounds :— 

First. That from the plaintiff's evidence it appears that the 
interest of the insured in part of the property insured was other 
than unconditional and sole ownership, which makes the entire 
policy on which he sues void under the conditions thereof as pro- 
vided in lines 16 and 17. The evidence shows that the insured 
was a lessee of a large part of the property mentioned in the 
policy. This provision means ownership at date of policy: 3 
Joyce on Insurance, 2048; Collins vs. London Assurance Corp., 
165 Pa., 298. Some of the authorities sustaining the position 
that, if the ownership of the property at the time of the insurance 
is other than unconditional and sole, the policy is void, are: 
Vance on Insurance, 442; 13 Am. & Eng. Enc. of Law (2d Ed.), 
233; Hebner vs. Palatine Ins. Co. et al., 55 Ill. App., 275 (half 
owner of boat); Barnard vs. Nat. Fire Ins. Co. of Hartford, 27 
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Mo. App., 26 (property sold and deed in escrow); McCormick 
vs. Springfield Fire & Marine Ins. Co., 66 Cal., 361 (goods in- 
sured by stockholders and commission merchants holding them 
for advances and sale); Henning vs. Western Assurance Co., 
77 lowa, 319; Westchester Fire Ins. Co. of New York vs. 
Weaver, 70 Md., 536 (conditional sale). 

Second. Because no notice and proof of loss conforming to 
the requirements of the policy of insurance were given and filed 
with the company as recuired by the terms of the policy: Lines 
67 to 76, inclusive. The policy requires immediate notice of loss 
to be given by the insured in writing to the company. The fire 
occurred April 7, 1904. The proof of notice is notice to the local 
agent of the company. Notice must be given to the company: 
Line 67; Vance on Insurance, 504; Fitzsimmons vs. City Fire 
Ins. Co. of New Haven, 18 Wis., 234. Must be immediate no- 
tice, which means within a reasonable time: ‘Trask vs. State 
Fire & Marine Ins. Co. of Pennsylvania, 29 Pa., 198. The policy 
also requires that the insured 


Within sixty days after the fire, unless the time is extended 
in writing by this company, shall render a statement to this 
company, signed and sworn to by the said insured, stating the 
knowledge and belief of the insured as to.the time and origin 
of the fire, the interest of the insured and of all others in the 
property, the cash value of each item thereof and the amount 
of loss thereon, all incumbrances thereon, all other insurance. 
whether valid or not, covering any of said property, and a copy 
of all the descriptions and schedule in all policies, any changes 
in the title, use, occupation, location, possession or exposure 
of said property since the issuing of this policy by him, and 
for what purposes any building herein described and the sev- 
eral parts thereof were occupied at the time of the fire:— 
[Lines 70 to 76, inclusive. 


The proof of loss proved to have been filed in this case fails to 
show: (a) Interest of insured and others in property. (b) In- 
cumbrances. (c) Copy of all descriptions and schedules in other 
policies. (d) Any changes in title, use, occupation, location, 
possession or exposure, etc. The proofs of loss so filed were 
not filed within sixty days after the fire; the fire having oc- 
curred April 7th and the proofs of loss, which are undated, hav- 
ing been, according to the evidence, mailed in June. Proof of 
loss within the time specified in the policy is necessary to entitle 
the plaintiff to recover: 4 Joyce on Insurance, 3280; Gould vs. 
Dwelling House Ins. Co., 90 Mich., 302. If it is possible for the 
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insured to give all the information required, he must do so: 
Vance on Insurance, 499. 

Third. Because it appears from the plaintiff's evidence that 
the subject of the insurance was a manufacturing establishment, 
being a shirt factory, and that it ceased to be operated for more 
than ten consecutive days—that is, from January Ist to the date 
of the fire—which under the conditions of the policy (lines 13 
and 14) render the policy void: 3 Joyce on Insurance, 2216; I 
Marvel, 32 (42, 44, et seq.); Stone vs. Howard Ins. Co., 153 
Mass., 475. 

Fourth. Because under the terms of the policy of insurance the 
suit or action brought was brought before full compliance by the 
insured with the requirements of the policy. The policy, in lines 
106 and 107, provides :— 


No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity until 
after full compliance by the insured with all the foregoing re- 
quirements, nor unless commenced within twelve months next 
after the fire +~[ Vance on Insurance, 502; 4 Joyce on Insur- 
ance, 3280, 3281; Gould vs. Dwelling House Ins. Co., 90 
Mich., 302, 304. 


RoBEerT C, WHITE and C. W. CULLEN, for Plaintiff. 
JAmEs H. HuGuHEs and FRANK M. Jonss, for Defendanis. 


PENNEWILL, J. 
Gentlemen, we feel very reluctant in this, as we do in any case, 
to order a nonsuit, and withdraw the case from the jury; but 
under the evidence now before us and the law applicable thereto, 
as we understand it, we do not see how we can possibly avoid 
granting the motion, and we therefore direct that a nonsuit be 
entered. 


Mr. White: If your honors please, we refuse the nonsuit. 


PENNEWILL, J. (charging the jury). 
For the reasons we have already given in your hearing, we 
direct you to return a verdict in this case in favor of the de- 
fendants. 
(Exception noted for plaintiff.) 
Verdict for defendants. 








/ 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


EVIDENCE OF INSURABLE INTEREST. 


In the case of Woody’s Adm’r vs. Schaaf et al., decided by the 
Supreme Court of Appeals of Virginia, March 21, 1907, it was 
held that where a creditor had insured the life of a debtor to 
secure the debt, a bond executed by the debtor to the creditor 
shortly after the insurance for the same amount as the policy 
was prima facie evidence of the insurable interest. 


BENEVOLENT SOCIETY—DESIGNATION OF BENEFICIARY. 


In the case of Spear vs. Boston Relief Association et al., de- 
cided by the Supreme Judicial Court of Massachusetts, May 14, 
1907, it was held that where the member must designate a mem- 
ber of his family as beneficiary, and may change such designa- 
tion, and if he failed to designate, the money should be paid to 
his widow, and he had designated his children who afterward 
married and moved away, the widow was entitled to the fund. 














Fire Ass'n of Philadelphia vs. Appel. 


SUPREME COURT OF OHIQ. 


FIRE ASSOCIATION OF PHILADELPHIA 
US. 
APPEL.* 


When, in the event of a disagreement as to the amount of a loss, a fire 
insurance company and the insured have entered into an agreement 
to determine the amount of the loss by appraisers, and appraisers 
are chosen thereunder who also select an umpire, all of whom enter 
upon the work of appraisement, if such appraisement is brought to a 
close before completion, or the final award is made invalid by the de- 
fault of one of the parties to such agreement, the other party is not 
bound to enter into a new appraisement; there being no stipulation 
therefor in the policy. 

When in such case one of the appraisers withdraws from the appraise- 
ment, without the fault of either party, and refuses to proceed with 
the appraisement, such conduct on his part does not revoke the ap- 
praisement; and it is the right and duty of the party who appointed 
such appraiser to choose another in his place, and, where in such 
case the insurer refuses to choose another appraiser or to proceed 
further with the appraisement and demands and insists upon a new 
appraisement instead, such conduct of the insurer amounts to a 
waiver of the condition in the policy. 


Error to the Superior Court of Cincinnati. Action by Harry 
Appe! against the Fire Association of Philadelphia. Judgment 
for plaintiff was affirmed by the Superior Court, and defendant 
brings error. 


Statement of facts by Davis, J. 

Emily Appel, who is now deceased, was doing business as a 
wholesale and retail dealer in millinery in the city of Cincinnati 
on the 9th day of September, 1901, when a fire occurred, de- 
stroying a large amount of her merchandise and property. 
Among other policies, she held a policy of insurance, issued by 
the plaintiff in error, which contained, among other things, the 
following conditions :— 


This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated ac- 
cording to such actual cash value, with proper reduction for 
depreciation, however caused, and shall in no event exceed 
what it would then cost the insured to repair or replace the 
same with material of like kind and quality; said ascertain- 
ment or estimate shall be made by the insured and this com- 

%* Decision rendered, Feb. 26, 1907. Syllabus by the Court. 
VoL. XXXVI.—49. 
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pany, or, if they differ, then by appraisers, as hereinafter pro- 
vided; and the amount of loss or damage having been thus 
determined, the sum for which this company is liable pur- 
suant to this policy shall be payable sixty days after due no- 
tice, ascertainment, estimate and satisfactory proof of the loss 
have been received by this company in accordance with the 
terms of this policy. * * * If the fire occur the insured 
shall give immediate notice of any loss thereby in writing to 
this company, protect the property from further damage, 
iorthwith separate the damaged and undamaged personal 
property, put it in the best possible order, make a complete 
inventory of the same, stating the quality and cost of each 
article and the amount claimed thereon. * * * In the event 
of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and disin- 
terested appraisers, the insured and this company each select- 
ing one, and the two so chosen shall first select a competent 
and disinterested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separate sound value 
and damage, and, failing to agree, shall submit their differ- 
ences to the umpire ; and the award in w riting of any two shall 
determine the amount of such loss. * * * And the loss 
shall not become payable until sixty days after the notice, as- 
certainment, estimate and satisfactory proof of the loss herein 
required have been received by this company, including an 
award by appraisers when appraisal has been required. 

The said Emily Appel gave immediate notice of the loss, 1s 
required by the policy, and she and the plaintiff in error imme- 
diately entered into negotiations for settlement. Thereupon 
there arose a disagreement as to the amount of loss, and, pur- 
suant to the policy, an agreement for submission to appraisers 
was entered into between Mrs. Appel and the insurance com- 
pany. They each selected a competent and disinterested ap- 
praiser, and the two appraisers so chosen selected a competent 
and disinterested umpire. Thereupon the appraisers proceeded 
under the terms of the policy to estimate and appraise the loss. 
While they were in prosecution of the estimate and appraise- 
ment of the loss, and when they had more than half completed 
the same, the appraiser who had been selected by the insurance 
company refused to proceed further, or to conclude the estimate 
or appraisement of the said loss. This refusal was without any 
cause or act upon the part of the insured, and was solely on ac- 
count of differences between him and the other appraiser and 
the umpire. Thereupon the insured and her attorney also re- 
quested the appraiser so selected by the insurance company to 
proceed with the appraisement, which he refused to do. The 
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insured then notified the said appraiser that the appraisement 
would proceed at 3 o’clock in the afternoon of September 27, 
1901, and notified him to appear and proceed with the appraise- 
ment, which he failed to do. The insured, through her attorney, 
then notified the insurance company that the appraiser selected 
by it had refused to continue, and that the remaining appraiser 
and umpire would proceed on October 2, 1901, at I o’clock, with 
the appraisement ; and requested the insurance company to have 
its appraiser or some other appraiser present to continue and 
conclude the appraisement. The insurance company refused to, 
or at least did not, comply with this request, and, by correspond- 
ence, in effect made demand ior a new appraisement by new ap- 
praisers, which the. insured refused to agree to, but stated her 
willingness to continue and complete the appraisement already 
entered into. The appraiser appointed by Emily Appel, the in- 
sured, acting with the umpire previously appointed by the two 
appraisers, continued and concluded the estimate and appraise- 
ment, and made an award in writing and signed the same, and 
thereafter, and within sixty days after the fire, the insured made 
due proof of loss, without, however, attaching any award as 
made by the appraisers. The insurance company objected to the 
proof of loss because there should have been attached thereto an 
award under a new appraisement. The amount of the direct 
loss occasioned to the property by the fire is shown by the award, 
and also by the evidence included in the record, to have been 
$9,725.08. The said Emily Appel having in the meantime died, 
Harry Appel was appointed administrator, with the will annexed 
of her estate, and, the insurance company having refused to pay 
the amount of the loss, the said administrator filed a petition 
against the company, setting up in usual form the insurance and 
damage by fire within the terms of the policy, ownership of the 
property, proof of loss and performance on her part of the con- 
ditions and requirements of the policy, specifically setting up, 
however, that there was a direct loss and damage by fire to the 
said property insured under the policies to the amount of $9,- 
725.08, and specifically setting up the demand for an appraise- 
ment on the part of the insurance company, the appointment of 
the appraisers and umpire, the refusal of the appraiser appointed 
by the insurance company to proceed, the failure and refusal of 
the insurance company to appoint another appraiser in his place, 
and the further proceedings of the appraiser appointed by Mrs. 
Appel and the umpire, and the making of an award, showing the 
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direct loss and damage amounting to $9,725.08, and prayed judg- 
ment against the insurance company for its pro rata amount of 
the loss; there being several concurrent policies on the said 
property. Issue was joined upon these averments and the case 
was submitted to Hon. Rufus B. Smith, as referee, for the trial 
of the issues both of law and fact arising thereon, and, upon the 
report by the referee, the facts were found as above stated, and 
the referee found as conclusions of law as follows: ‘“(1) That 
one of two results necessarily followed when the appraiser ap- 
pointed by the defendant refused to continue, and the defendant 
refused to appoint another appraiser in his place. Either the 
appraiser appointed by the plaintiff and the umpire had to com- 
plete it, as was done, or the plaintifi was justified in regarding 
the right to an appraisement under the policy as having been 
abandoned by the defendant, and the plaintiff was therefore en- 
titled to sue for and have the amount of the same fixed by the 
court. (2) That the defendant was not entitled to a new ap- 
praisement, and that, therefore, its objection to the proof of 
loss, as made, is not well taken; and, as it made no other ob- 
jection to the proof of loss, it has thereby waived all other ob- 
jections. (3) That the said plaintiff is entitled to recover from 
the said defendant the sum of $555.72, with interest from the 
10th day of December, 1go1.” The report of the referee was sub- 
sequently approved and confirmed by the Superior Court, and 
judgment rendered against the insurance company for the 
amount found due. Thereupon the case was taken on error to 
the general term of the Superior Court, in which court the judg- 
ment of the court in special term was affirmed. 

The cause is now prosecuted in this court on error to reverse 
the said judgments of the court below. 


CABELL & Konr and PAXTON & WARRINGTON, for Plaintiff 
in Error. 

FRANK SEINSHEIMER and JOHN R. SAYLER, for Defendant in 
Error. 


DAvIs, J. (after stating the facts). 
The counsel on both sides of this case have discussed severai 
propositions which relate to the validity of the award, which was 
made by one of the appraisers and the umpire, and to the in- 
sufficiency of the proof of loss; there being no award attached 
thereto as required by the terms of the policy. As we view the 


case, these questions are not necessarily involved. The real 
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question is whether or not the insured was, by the conduct of 
the insurer, absolved from the oblige‘ion of the precedent con- 
dition relating to appraisal as written in the policy. 

It is the clearly announced doctrine of this court that provi- 
sions such as are contained in this policy constitute a condition 
precedent, which imposes an obligation on the insured, in the 
event of disagreement as to the amount of loss, to procure an 
award or ascertainment of the loss by appraisers, or to show a 
legal excuse therefor, before he can maintain a suit on the policy 
to recover the loss: Phoenix Ins. Co. vs. Carnahan, 63 Ohio St., 
258; Graham et al. vs. German-American Ins. Co., 75 Ohio St., 
374. Do the conceded facts here show a legal excuse for the 
plaintiff below in not strictly performing on her part the stipula- 
tions of the contract which are thus made a condition precedent? 
Do the undisputed facts justify her in proceeding to recover the 
loss in a suit upon the policy, instead of first fixing the amount 
of the loss by an appraisal and then proceeding to recover upon 
the award? The contract did not require the insured to perform 
this condition more than once; and therefore, if she entered 
upon its performance and was carrying it out in good faith, she 
cannot be held to a full and complete performance, if that con- 
summation was prevented by the act of the adverse party. “The 
law is settled that where a precedent condition was to have been 
performed by the plaintiff, but its performance has been pre- 
vented by the defendant, such prevention may be averred as an 
excuse for the nonperformance:’ Ruble vs. Massey, 2 Ind., 636, 
citing Hotham et al. vs. East India Co., 1 T. R., 638, and Heard, 
Assignee, vs. Wadham, Exr., 1 East, 619. So also in the leading 
case of Fleming vs. Gilbert (3 Johns. N. Y., 528) it was said: 
“The plaintiff's conduct can be viewed in no other light than as 
a waiver of a compliance with the condition of the bond. It is a 
sound principle that he who prevents a thing being done shall 
not avail himself of the nonperformance he has occasioned.” 
Citations might be easily multiplied upon this point; but we 
quote one more terse statement of the law: “No party can in- 
sist upon a condition precedent when its nonperformance has 
been caused by himself. Such nonperformance would not pre- 
vent the vesting of an estate, nor can it prevent the accruing of a 
right, or its enforcement by action. It in effect amounts to a 
waiver:” Mayor of New York vs. Butler, 1 Barb. (N. Y.), 337, 


338. 
It does not appear that the insurance company was at fault in 
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the refusal of the appraiser, chosen by it, to proceed with the 
appraisal; and we may assume that it was not in any way re- 
sponsible for his conduct.’ But his refusal to go on with the 
appraisement was not the thing which prevented the insured 
from carrying out her agreements in respect to appraisal of the 
loss. That was the result solely of the refusal of the insurer to 
proceed with the appraisement. The insurer not only refused 
to select another appraiser to act in the place of the refractory 
appraiser, but it refused to proceed at all, except upon a new 
submission to wholly different appraisers and a new umpire. 
Unless the company had the strict legal right to do this, and un- 
less this conduct on its part was not a waiver of strict compliance 
with the condition precedent, the counsel for the plaintiff in 
error are wholly wrong in their contention that the insurer was 
without fault in thus refusing to further participate in the ap- 
praisal. As we said in Ins. Co. vs. Carnahan (63 Ohio St., 258, 
273), “good faith is required of both parties in the conduct of 
such an appraisement when once entered upon”; and this im- 
plies that neither party would have the right to abandon the 
appraisement, or to obstruct it in any way, without just cause, 
otherwise, the party so doing might obtain an unfair advantage 
over the other: Morse on Arbitration & Award, 156. For this 
reason one of the parties cannot revoke or annul the agreement 
of submission and have a new appraisement when there has been 
no fraud or unfairness on the part of the other. In this case nei- 
ther the policy nor the agreement of submission, which is in 
conformity with the policy, requires that both of the appraisers 
and the umpire must concur in the award. It is true that the 
umpire could act only in case of difference, but the provision of 
both policy and submission is that the award “of any two” shall 
determine the amount of the loss. This can only mean that the 
two appraisers may make the award, or that, when they do not 
agree, either of the appraisers and the umpire may do so. 
Hence, where the insurance company’s appraiser withdrew, nei- 
ther party appearing to have been in fault, his withdrawal did 
not ipso facto revoke the submission to appraisement; and, 
when the insured insisted upon continuing the appraisement and 
requested the insurer to select another appraiser and go on with 
the appraisement, and the latter refused to do so, and demanded 
a new appraisement, it put itself irretrievably in the wrong, be- 
cause the insurer thereby made it impossible for the insured to 
comply with the condition precedent as it was written in the con- 
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tract of insurance. The policy requires the insured to do her 
duty under that condition only once. Without fault on her part, 
it was sought to compel her to twice perform her obligation to 
submit the controversy to arbitration, or it might be as many 
times as the insurer might be dissatisfied with the progress of 
the appraisement. But, conversely, when one of the parties to 
the agreement to appraise acts in bad faith, or, which is tanta- 
mount thereto, unreasonably refuses to carry out the agreement, 
the other party is absolved from compliance therewith; and so, 
as held in Uhrig vs. Williamsburgh City Fire Ins. Co. (101 N. 
Y., 362): “When one arbitration fails from default of one of 
the parties, the other is not bound to enter into a new arbitration 
‘agreement.” See, also, 4 Joyce on Ins., § 3255, and American 
Central Ins. Co. et al. vs. Landau, 62 N. J. Eq., 73; O’Rourke 
vs. German Ins. Co. of Freeport, IIl., 96 Minn., 154. 

For the reasons which we have stated, and upon the authori- 
ties which we have cited, we think it entirely clear that the de- 
fendant in error has shown a legal excuse for nonperformance 
of the condition precedent in conduct of the insurer which 
amounts to a waiver of the condition; and that the defendant 
in error was thereby entitled to sue for the loss, under the policy, 
and have the amount thereof ascertained and adjudged by the 
court, as was done. 

Counsel for the plaintiff in error have cited, among others of 
the same import, a recent case in which it is held that a mere 
attempt to have the loss determined by arbitration, which failed 
without the fault or misconduct of either party, did not con- 
stitute a compliance with the condition, and did not entitle the 
assured, in the absence of a waiver thereof, to sue on the policy 
without compliance with a further demand for new arbitration: 
Grady vs. Home Fire & Marine Ins. Co., 27 R. I., 435. If we 
have not made it apparent that in this instance the arbitration 
did not fail without the fault or misconduct of either of the par- 
ties, but, on the contrary, by the fault of.the plaintiff in error, 
then the foregoing discussion has been in vain. 

The judgment of the Superior Court in general term is af- 
firmed. 

Shauck, C. J., and Price, Crew, Summers and Spear, JJ., 
concur. 
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SUPREME COURT OF OHIO. 


APPEL 
vs. 
COOPER INS. CO.* 


The parties to a contract of insurance may, by a provision inserted in the 
policy, lawfully limit the time within which suit may be brought 
thereon, provided the period of limitation fixed be not unreasonable. 


A provision in a policy of fire insurance that ‘no suit or action on this 
policy, for the recovery of any claim, shall be sustainable in any court 
of law or equity until after full compliance by the insured with all 
the foregoing requirements, nor unless commenced within six months 
next after the fire”, is unambiguous, and in a suit on the policy 
commenced more than six months after the date of the fire will be en- 
forced in accordance with the plain meaning of its terms, where no 
extrinsic facts are alleged excusing delay in bringing the suit. 


Where a policy of fire insurance contains the provision that no suit or 
action shall be sustained thereon unless commenced within six months 
next after the fire, the period of limitation begins to run from the 
date of the fire, notwithstanding the policy also contains the pro- 
vision ‘that the loss shall not be payable until sixty days after proots 


of loss have been received by the company”’. 
Error to Superior Court of Cincinnati. Action by Emily Ap- 


pel against the Cooper Insurance Company. Judgment for de- 
fendant, and plaintiff brings error. 


Statement of facts by CrEw, J. 

On the 19th day of June, tg01, the Cooper Insurance Com- 
pany of Dayton, Ohio, issued a policy of insurance to Fimily 
Appel, whereby it insured her against all direct loss or damage 
by fire to an amount not exceeding $1,500 for the period of one 
year from the 19th day of June, Igo1, to the 19th day of June, 
1902, at noon, upon certain property described and located as 
follows: “On merchandise, principally millinery goods, manu- 
factured and in process, and materials used in manufacturing 
same, owned or held in trust or on commission, or sold but not 
removed, while contained in the brick, metal-roof building oc- 
cupied by assured as a manufacturer and wholesale and retail 
milliner, at No. 312 on the north side of Fourth Street between 
Plum Street and Central Avenue, Cincinnati, Ohio.” It was by 
said policy of insurance, among other things, provided :— 

That if a fire occur the insured shall give immediate notice 


of the loss; separate the damaged and undamaged personal 
property; make an inventory of the same; and within sixty 





* Decision rendered, Feb. 26,1907. Syllabus by the Court. 
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days after the fire make proof of loss. And further in the 
event of disagreement as to the amount of loss the same shall 
be ascertained by two competent and disinterested appraisers, 
the insured and said company each selecting one appraiser, and 
the two so chosen shall select a competent and disinterested 
umpire; the said appraisers together shall estimate and ap- 
praise the loss stating separately sound value and damage, 
and, failing to agree, shall submit their differences to the um- 
pire; and the award in writing of any two shall be pinding 
upon both parties as to the amount of such loss, and further 
that the loss shall not become payable until sixty days after 
the proof of loss has been received by the company, including 
an award by appraisers when appraisal has been required. 


Said poiicy contained the further provision that :— 


No suit or action on this policy, for the recovery of any 
claim, shall be sustained in any court of law or equity until 
after full compliance by the insured with all the foregoing re- 
quirements, nor unless commenced within six months next 
after the fire. 


The property insured was damaged by fire which occurred 
about 9 o’clock a. m. on September 9, 1901. There being a dis- 
agreement as to the amount of the loss, the same was, under the 
terms and provisions of said policy, submitted to appraisers on 
September 18, 1901, which appraisers duly selected an umpire. 


Thereaiter a report or award signed by one appraiser and the 
umpire was made and returned on October 9, 1901. The proof 
of loss was filed with the insurance company on October Io, 
1901, and thereupon, by the terms of said policy, the amount of 
said loss became due and payable on December Io, I9go0I. Suit 
was not commenced against the Cooper Insurance Company to 
recover said loss until June 4, 1902. After the issues in the case 
were made up, the cause, by consent of parties, was, by the Su- 
perior Court in special term, referred to Rufus B. Smith for 
trial of the issues both of law and fact arising therein, and said 
referee was ordered to report his findings and decision to said 
court without unnecessary delay. Thereafter, a separate finding 
of law and fact having been requested, said referee on July 20, 
1905, made his report to said Superior Court, stating therein 
separately his findings of fact and his conclusions of law. One 
of the facts found by the referee was “that there was due and 
owing to the plaintiff from the said defendant by reason of the 
premises the sum of $833.58, with interest from the 1oth day of 
December, 1901”. But said referee, as a conclusion of law, 
found and decided “that the plaintiff is not entitled to recover 
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from the said defendant the sum of $833.58, with interest from 
December 10, 1g01, or any other sum, for the reason that plain- 
tiff did not file his petition on or before six months from the gth 
day of September, 1901”. Upon the report of the referee being 
filed in the Superior Court, the plaintiff in error, Harry Appel, 
as administrator, etc., moved the court to render judgment for 
plaintiff against the insurance company for the sum of $833.58, 
with irfterest as claimed in the petition, on the conclusions 
of fact found by the referee; or, in the alternative, to set 
aside the report of the referee and grant a new trial for 
error of law in the finding of the referee that the plaintiff, 
Harry Appel, as administrator, etc., was not entitled to re- 
cover from the defendant. This motion was overruled by 
the Superior Court in special term and judgment was 
entered for the Cooper Insurance Company. The case was 
taken on error to the Superior Court in general term, which af- 
firmed the judgment of the court in special term. Plaintiff in 
error now asks that the judgments of the Superior Court, both 
in general and special term, be reversed, and that a judgment be 
entered by this court in favor of the plaintiff in error and against 
the Cooper Insurance Company for $833.58, with interest from 
December 10, Ig01!. 


FRANK SEINSHEIMER and JOHN R. SAYLER, for Plaintiff in 
Error. 
CABELL & Kout, for Defendant in Error. 


CREW, J. (after stating the facts). 

This case is one of a series of cases brought into this court by 
proceedings in error from the Superior Court of Cincinnati, and 
the question involved is as to the liability of the defendant com- 
pany for its proportionate amount of the loss and damage oc- 
casioned by fire to a certain stock of millinery goods, the prop- 
erty of one Emily Appel, which stock at the time of the fire, was 
insured in the defendant company. The facts of this case are 
not different from those presented and decided by this court in 
the cases of the Fire Association of Philadelphia and the sev- 
eral other insurance companies holding concurrent risks upon 
said property at the time of the fire, which cases are reported in 
75 Ohio St., ——-, except that the policy of insurance in the pres- 
ent case, issued by the defendant in error the Cooper Insurance 
Company, difters from the policies issued by the other compa- 
nies, in that it provides that no suit or action shall be brought 
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thereon “unless commenced within six months next after the 
fire’, whereas the limitation provided in each of the other poli- 
cies is twelve months. 

All the questions raised or suggested in the present case were 
decided and disposed of in the cases above referred to, except- 
ing only that of the construction and effect proper to be given 
to the clause of the policy herein sued on, which provides that 
“no suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, 
nor unless commenced within six months next after the fire”. 
We need, therefore, in the present case consider only this one 
question. No claim is made in this case either in the pleadings, 
in the briefs of counsel, or in oral argument, that the six months’ 
limitation prescribed by the above clause of the policy in suit is 
an unreasonable limitation. It would seem to be conceded by 
counsel for plaintiff in error that such limitation is valid and 
binding, but they contend that the time as limited by this clause 
of the policy commences to run, not from the date of the fire, 
but from the time when, under other provisions and stipulations 
of the policy, the loss becomes due and payable. In other words, 
it is their contention that this clause construed and considered 
in connection with the other provisions of the policy, especially 
the provisions requiring proof of loss, submission to arbitration, 
and the provision that the loss shall not become due and payable 
until sixty days after proof thereof has been furnished to the 
company, contemplates a suspension of the limitation during 
the time required for the performance of these conditions, and 
shows it to have been the intention to allow the assured six full 
months from and after the accrual of his cause of action within 
which to bring his suit. It must be admitted that the authori- 
ties are in sharp conflict upon this question, and that cases are 
not wanting which support the claim made by counsel for plain- 
tiff in error that under a limitation clause such as that contained 
in the policy here in suit the time of limitation within which the 
assured must bring his action does not commence to run from 
the date of the fire, although in terms so expressly stipulated in 
the policy, but that such limitation commences to run only from 
the time the loss becomes due and payable. While the courts 
which have adopted this rule of computation are not in every 
instance agreed upon the reasons for so deciding, they have gen- 
erally placed their decisions upon the ground that there exists 
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such apparent inconsistency and conflict between the provision 
in the policy postponing the right of the assured to bring suit 
thereon until sixty days after the proof of loss has been furnished 
to the insurance company, and the provision limiting the time 
within which the assured may commence his action as to render 
the latter clause ambiguous and uncertain, and to require that 
these alleged conflicting stipulations be harmonized by judicial 
construction. And, proceeding to construe said provisions, they 
hold that the words “within six months next after the fire’, 
found in said limitation clause, must, in order to give effect to the 
intention of the parties, yield to other stipulations of the policy, 
not more certain in terms, and said limitation clause therefore be 
construed as giving to the assured six full months in which to 
bring his suit, exclusive of the time when under other provisions 
of the policy suit could not be brought. 

We cannot assent to the doctrine of these cases, which has ior 
its support no other predicate than that of the claimed necessity 
for harmonizing these alleged conflicting provisions. The con- 
flict claimed to exist between these provisions would seem to us 
to be rather imaginary than real. The two provisions, while 
separate and distinct in office and purpose, are nevertheless en- 
tirely compatible, and they need no interpretation in language 
other than their own, which would seem to be so plain and un- 
ambiguous as to be susceptible of but one meaning. By the one 
provision it is stipulated that the assured may not sue before a 
certain time, and by the other that he shall not sue after a certain 
time. The language of the policy is not, as assumed, that the as- 
sured shall have full six months in which to bring suit after cer- 
tain things therein specified are done by him, but that he shall 
have six months within which to do and perform the things re- 
quired and to bring suit; so that, unless we are to ignore the 
plain language of the contract, and by construction hold that it 
means one thing, when it clearly and plainly says a different 
things, we must conclude that the obvious meaning of the con- 
tract is that no action shall be brought by the assured against 
the company until performance by him of those things required 
to be performed as conditions precedent to his right to sue, and 
in no event after the expiration of six months. To hold other- 
wise is, it seems to us, to substitute by construction another and 
essentially different contract for the one made and entered into 
by the parties themselves. But it is argued that, if this construc- 
tion of the contract is to obtain, that because of the provisions 
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of the policy requiring proofs of loss—the production of books 
and papers, and the submission to appraisers of the question of 
the amount of loss, etc.—all of which will necessarily consume 
time, that cases may arise in which the time when suit must be 
brought will have elapsed, and the action be barred, before the 
right to sue has accrued. The answer to this is obvious. A 
provision by way of limitation in a contract of insurance which 
does not leave to the assured a reasonable time in which to 
bring suit after his cause of action accrues is void and of no 
effect, and, if acting in good faith, and with proper diligence, it 
happens in a particular case that other provisions of the policy 
required to be complied with by the assured as a condition prece- 
dent to his right to sue cannot be performed by him and leave a 
reasonable time thereafter in which to bring suit, the limitation 
will be held unreasonable and inoperative. Or, if in any case 
such provisions should be used and employed by the insurer for 
the sole purpose of delay, they would be held to be suspended or 
waived. Thus the insured is fully protected under his contract 
as written, when construed according to its plain terms, by 
merely applying thereto well known and well established prin- 
ciples of construction. The contract of insurance is a voluntary 
contract, and the insurer has a right to designate and prescribe 
the terms and conditions upon which it will consent to become 
liable in case of loss, and stipulations in policies of insurance 
that give to the insurer a certain time after proofs of loss are 
made in which to pay, and provisions limiting the time within 
which suit shall be brought, are universally sustained by the 
courts, with the qualification only that such provisions and limi- 
tations must be reasonable. In the present case the record dis- 
closes that the fire which occasioned the loss occurred Septem- 
ber 9, 1901. The proofs of loss were filed with the company 
October 10, 1901. The loss became due and payable, under the 
provisions of the policy, on December 10, 1901. There yet re- 
mained, therefore, to the assured, after full compliance with all 
the requirements of the policy, three of the six months within 
which to bring his suit. But no suit was commenced on said 
policy until June 4, 1902, nearly nine months from the time of 
the fire. 


The claim is made here that the insurance company waived the 
six months’ limitation of the policy by entering into the negotia- 
tions for the amicable adjustment and settlement of this loss. 
As to this, we think it sufficient to say that not only was this 


~ 
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claim found against the assured by the referee and by both the 
courts below, but so far as the record discloses there was noth- 
ing at any time pending these negotiations to prevent the as- 
sured irom bringing suit ii he had seen proper to do so. Fur- 
thermore, it is admitted that all negotiations were fully con- 
cluded as early as February 1, 1902, still leaving forty days of 
the six months next after the fire within which suit could have 
been brought; yet no excuse is made, or explanation attempted, 
as to why suit was not then instituted, but was delayed until 
June 4, 1902, which was five months and twenty-four days after 
the cause of action had accrued and the right to sue had become 
perfect, and almost nine months after the date of the fire. No 
suit having been brought on this policy within six months next 
after the fire, and no facts appearing in this case which justify or 
excuse the delay in bringing the same, it must be held that at 
the time of the commencement of this action on June 4, 1902, 
the plaintiff's right to maintain a suit on this policy was barred 
by his contract. Prior to the present time the only expression 
by this court in any manner bearing upon the particular question 
here involved was in Portage County M. F. Ins. Co. vs. West et 
al. (6 Ohio St., 600), which would seem to sustain the view now 
taken by us, if the same rule of construction may be applied to 
a contract that is applied to a statute. That the rule of construc- 
tion is the same as to each will not, we think, be questioned. 
The conclusion reached by us that the limitation clause in this 
policy means exactly what it says, and that the limitation begins 
to run from the date of the fire finds direct support in the follow- 
ing well considered cases: Egan vs. Ins. Co., 29 Ore., 403; 
Hart vs. Ins. Co., 86 Wis., 77; King vs. Ins. Co., 47 Hun (N. Y.), 
1; Chichester, Adm’r, vs. Ins. Co., 74 Conn., 510; McFarland vs. 
Accident Ass’n, 5 Wyo., 126; Rottier vs. Ins. Co., 84 Minn., 116; 
State Ins. Co. vs. Stoffels, 48 Kan., 205; Ins. Co. vs. Meesman, 
2 Wash. St., 459; Fullam vs. Ins. Co., 7 Gray (Mass.), 61; 
Wilhelmi vs. Ins. Co., 103 Iowa, 542; Travelers Ins. Co. vs. 
California Ins. Co., 1 N. D., 151; Glass vs. Walker, Assignee, 
66 Mo., 32; Johnson et al. vs. Ins. Co., gt Ill., 92; Daly vs. Ins. 
Co., 16 Colo. App., 349; Ins. Co. vs. Little et al., 20 Ill. App., 431. 

Plaintiff in error having permitted the six months next after 
the fire to elapse without bringing suit, there remained there- 
after no legal liability on the part of the Cooper Insurance Com- 
pany to respond in damages for the loss sustained, and the judg- 
ments of the courts below must be affirmed. 

Shauck, C. J., and Summers and Davis, JJ., concur. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


GLOBE & RUTGERS FIRE INS. CO. or N. Y. 
v8. 
DAVID MOFFAT CoO.* 


A company not authorized to do business in Virginia executed and de- 
livered to a broker in New York a policy applied for by him on 
property in Virginia. 

Held, ‘That it was not affected by the statute of Virginia forbidding au 
thorized companies of other states to make contracts here except 
through regular resident agents. : 

Where the rider describing the property and attached to the policy was 
prepared by the insured, it should not be construed against the in- 
surer beyond its ordinary meaning. 

The rider, which attempted to explain what property was covered, re- 
ferred to a plan in the broker’s office provided that there was no in- 
surance on “bark ground and unground in building marked 3 on the 
plan, nor on bark and liquors in the leach and coolers marked 
2, nor in the leach house marked 16, nor on the bark sheds on the 
tannery premises marked 8”, but $10,000 on “bark in piles and under 
sheds” in the tannery premises marked 8. 

Held, That bark in piles in that part of the premises marked 8 was cov. 
ered, but not bark piled in a plot on the premises outside of that 
marked 8, but adjacent to a bark shed. 

Held, That the contract was not governed by the provision in the New 
York statutes that the time should be governed by standard time, 
and evidence of usage where the property was located was admissi- 
ble to show whether standard or solar time was intended. 


In Error to the Circuit Court of the United States for the 
Southern District of New York. 

This cause comes here upon writ of error to review a judg- 
ment of the Circuit Court, Southern District of New York, en- 
tered upon a verdict in favor of the defendant in error, who was 
plaintiff below, in an action to recover a loss by fire under a 
policy of insurance. 


F, R. CouDERT, JOHN P. MuRRAY, and CoUDERT BRos., for 
Plaintiff in Error. 

T. L. FROTHINGHAM, EDWARD M. SHEPARD, and STEELE, 
Dr FRIESE & FROTHINGHAM, for Defendant in Error. 


LACOMBE, C. J. 
Plaintiff owned a tannery plant, comprising several buildings 
with open spaces between and around them, located at Iron 


* Decision rendered, April 30, 1907. 
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Gate, Va. It took a policy of insurance in the amount of $10,000 
from the defendant, covering none of the buildings, but oniy 
bark in piles and under sheds. The policy was for one year, ex- 
piring at noon of January 8, 1902. Some time between 11:20 
and 11:30 a. m. of that day, an explosion occurred in one or more 
oi the buildings, and both buildings at once caught fire. There- 
after the fire spread to and consumed a large quantity of bark, 
some in an uncovered stack or pile, and some under sheds, for 
total loss of which the action was brought. Questions of fact 
much disputed in the testimony were: The precise time when 
the explosion took place, the precise time when the bark in the 
uncovered stack or pile ignited, and the precise time when the 
bark under sheds ignited. The pertinency of these questions is 
apparent from the instruction given to the jury that, if, at noon 
on the day of the fire, any part of the insured bark was so ig- 
nited that naturally and inevitably and directly, without the in- 
tervention of any new cause, it must have been consumed and 
destroyed by fire, then the jury must find a verdict for the plain- 
titf for the full amount of the insurance. This instruction cor- 
rectly stated the law, and the jury rendered a verdict for the full 
amount, with interest. The questions presented upon this ap- 
peal are: (1) What was “the insured bark”? (2) What moment 
of time was “noon” within the meaning of the policy? (3) 
Whether there was any breach of warranty by the insured. In 
determining these questions, it will be necessary to set forth the 
language of the policy at some length. 

The defendant had no license to do business in Virginia, and 
at the time had no agent in Virginia. There was put in evidence 
section 1269a of the Laws of Virginia (Laws IgoI-02, p. 738, c. 53 
| Va. Code 1904, p. 630]), which enacted that :— 

Fire * * * insurance companies not incorporated by 
the laws of the state of Virginia, but legally authorized to do 
business in this state, shall not make contracts of insurance 


on property hérein save through regularly constituted agents 
of such companies residing in the state of Virginia. 


Vhat bearing this statute was supposed to have upon this 
case is not apparent. The defendant company was not within 
its terms, since it was not “legally authorized to do business” 
in that state. Moreover, the act was powerless to affect the con- 
tracts of an insurance company of another state made outside of 
Virginia. The application for this policy was made in New 
York by the regular insurance broker of the plaintiff, was ac- 
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cepted here, and the policy executed here. The policy is in the 
standard form of New York policy. It begins with the state- 
ment that :— 


The Globe & Rutgers Insurance Company in consideration 
of the stipulations herein named and of one hundred dollars 
premium does insure David Moffat Company for the term of 
one year from the 8th day of January, I9go1, at noon, to the 
8th day of January, 1902, at noon, against all direct loss or 
damage by fire, except as hereinafter provided, to an amount 
not exceeding ten thousand dollars, to the following described 
property while located and contained as described herein, and 
not elsewhere, to wit. 


Here follows the extensive blank space found in all forms of 
policy. It has not been filled in with any written or typewritten 
description of the property, but an elaborate and detailed 
printed description has been pasted in as a rider and made a part 
of the contract by signature of an officer of the company. This 
printed paper bears internal evidence of having been prepared 
by the Moffat Company. It contains separate descriptions of 
all the buildings on the plant (none of which are covered by this 
policy), and bears the printed signature “Charles M. Clarke, 
100 William Street, New York”, the insurance broker of the 
Moffat Company. This printed description, thus inserted, reads 
as follows (some details of enumeration being omitted for the 
sake of brevity, and for convenience of reference the word “bark” 
is italicized wherever it occurs; there are no italics in original): 


David Moffat Company. 


On the following described property situate on premises of 
the Iron Gate Tannery, at Iron Gate, Alleghany County, Vir- 
ginia, as per plan No. 437 filed in the office of Charles M. 
Clarke, viz. :— 

Nothing. ..at...On the frame and iron buildings known as 
the “Boiler Houses and Bark Mill’, in- 
cluding foundations * * * also on 
steam engines * * * andalltools * * * 
contained therein, and marked No. 1 on 
said plan. 

Nothing...at...On the frame buildings known as “Leach 
House and Coolers”, including foundations 
* * * also on steam engines * * * 
and all tools * * * and on bark and 
liquors contained therein, and marked No. 
2 on said plan. 

Nothing...at...On the frame building * * * known as 


“Beam House, Yard and Dry House”, in- 
VoL. XXXVI.—50. 





Nothing... 


Nothing... 


Nothing... 


Nothing. 


Nothing. . 


Nothing... 


Nothing... 


Nothing... 


Nothing. . 


Nothing. . 


Nothing... 


Nothing... 


.On frame building known as 


Insurance Law Journal. [Sept., 


cluding foundations * * *; also on 
buildings containing liquor tanks * * *; 
also on steam engines, machinery * * * 
and all tools * * * contained therein 


and marked No. 3 on said plan. 


.-On hides and leather, * * * and on 


hair and glue stock, all while contained in 
said building marked No. 3 on said plan. 


.On bark, ground and unground, * * * 


tanning materials and supplies, contained 
in said building marked No. 3 on said plan. 


.In the frame building known as the office, 


including office furniture * * * con- 
tained therein and marked No. 15 on said 
plan. 


.On the frame building known as “Hair 
. 


House”, including all machinery * 
contained therein, and marked No. 5 on 
said plan. 


.On the frame building known as “Lime 


House”, including lime and other merchan- 
dise contained therein, and marked No. 6 
on said plan. 


.On the frame building, including vats and 


all machinery and supplies contained there-- 
in, and marked No. 9 on said plan. 


..On the frame building, including vats and 


all machinery and supplies contained there- 
in, and marked No. Io on said plan. 


-On the frame building, including vats and 


all machinery and supplies contained there- 
in, and marked No. 11 on said plan. 


.On the stone building known as “Yard No. 


12”, including vats and all machinery and 
supplies contained therein, and marked No. 
12 on said plan. 


.On hides, skins and leather contained in 


said building, marked No. 12 on said plan. 


.On the frame building * * * occu- 


pied as a dwelling * * * and marked 
No. 13 on said plan. 


“cc 


New Leach 
House’, including foundations * * *; 
also on steam engines * * * and all 
tools * * * and on bark and liquors con- 
tained therein and marked No. 16 on said 
plan. 
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Nothing. ..at...OQn frame Bark Sheds, situated on the tan- 
nery premises, and marked No. 8 on said 
plan. 


$10,000 at I per cent on bark in piles and under sheds, on the 
tannery premises, and marked No. 8 on said plan. 


Privilege to make necessary additions and this policy to 
cover therein and thereon, and to make alterations, and re- 
pairs. * * * ‘This policy shall cover any direct loss by 
lightning. 

The plan referred to is herewith reproduced.* The explosion 
occurred in “Bark Mill No. 1” and “Leach House No. 16”. At 
the time of the fire there was no pile or stack of bark adjoining 
Bark Shed No. 8, northeast of the railroad track. There was a 
pile or stack of bark adjoining Bark Shed No. 8, southwest of 
the track, and lying between the shed and the Leach House No. 
10. That stack and the bark in both bark sheds were all con- 
sumed. 

in construing the above-quoted description, it should be borne 
in mind that it was not composed by the insurance company. 
With painstaking accuracy the insured has prepared an elaborate 
and comprehensive enumeration of every variety of property it 
had at risk, distributed into separate groups, so as to enable it 
readily to insure one group in one company and another in an- 
other, and has secured the insertion of such complete enumera- 
tion unchanged in the body of the policy, although of the seven- 
teen groups this company has underwritten but a single one. 
This was a commendable method of filling in the description of 
property, different portions of which were, presumably, insured 
in different companies; and the insured has relieved the printed 
description, which it prepared, of what might otherwise present 
uncertainties, by accompanying it with a plan or map drawn to 
scale after survey. 

In our opinion a part of the contract, thus prepared by the 
insured himself, is not to be expanded as against the insurer 
beyond its plain and ordinary meaning, on any theory of inter- 
pretation against the issuer of the policy. The insured has him- 
self prepared a description which distributes his insurable prop- 
erty into groups, and he should not complain if liability for a 
subsequent loss is adjusted upon the basis that the insurance 
written on a single group covers only that group as the printed 
description and the plan describe it. 

Looking now at the printed description of the property in- 


% The plan omitted here was reproduced in the opinion.—[Ep. INs, LAW JOURNAL. 
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sured-—“bark in piles and under sheds, on the tannery premises, 
and marked No. 8 on said plan’’—the first suggestion is that it 
seems to imply that the bark insured shall be not only “in piles”, 
but also “under sheds”. The phrase used is “bark in piles and 
under sheds’, and the group next immediately preceding 1s 
“bark sheds, situate on the tanaery premises and marked No. 8 
on said plan”. <A careful study of the description shows that the 
draughtsman has in other cases provided for insurance on a par- 
ticular building and fixtures in one group, and immediately 
thereafter for the contents of the building in a separate group. 
See the Beam House No. 3, and Yard No. 12. It would be not 
at all a torced construction, but on the contrary a reasonable 
and natural one, which would restrict the last group to bark 
which was piled up under the frame Bark Sheds No. 8 of the 
preceding group. It would be a forced and unnatural construc- 
tion which would broaden the language so as to include “bark in 
piles” wherever it might be on the tannery premises. If one 
wished to express that idea, it would be sufficient for him to say 
“bark in piles on the tannery premises”, without adding the 
other words. ilaving added them, it is safe to presume that he 
did so because he wanted to express the idea which their addi- 
tion naturally conveys. Moreover, the clause cannot be held to 
cover all bark in piles anywhere on the tannery premises, be- 
cause the printed description expressly states that by this policy 
there is insured nothing on bark contained in the leach house, 
nothing on bark contained in Beam House and Yard No. 3, and 
nothing on bark contained in the new leach house. 

A reference to the plan, however, indicates that the draughts- 
man did not intend to limit insurance to bark under the sheds 
No. 8, as the text of the description seems to indicate. So far 
as the text shows, the only “No. 8” is certain bark sheds; but 
the plan shows other places than these sheds also designated by 
the number “&’, so that the clause may fairly be read to cover 
bark not under sheds, but in piles, on such part of the tannery 
premises as are marked No. 8 on the plan. Looking now at the 
plan, we find certain portions of the premises marked as “Bark 
Yard No. 8”. At the right-hand Side of the plan those words 
are written directly across the two bark sheds, thus indicating 
that the sheds themselves are located in the bark yard. The 
title extends beyond the shed northeast of the railroad track into 
an open space, indicating that, until the boundary line of some 
other part of the property is reached, that open space is part of 
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the bark yard. The same title extends beyond the shed south- 
west of the track into ariother open space, and the words “Bark 
Yard No. 8” are repeated in the lower right-hand corner, indi- 
cating that such open space, so far as the plan shows it to be 
open, i: also a part of the bark yard. To the left of the plan 
(northerly and westerly of the main group of buildings), the 
words “Bark Yard No. 8” again appear, in an open space lying 
southwest of the track. It appears that at the time the plan was 
prepared bark was stacked in this part of the yard along the 
track from the dotted line, which indicates the plot of land sur- 
rounding the main buildings to the property line of the plant 
—or at least to the limit of the property shown on the plan. To 
the leit of the main group of buildings, however, northeast of the 
railroad, in the space where structures Nos. 9, 10, II, 12, and 
the storehouse and dwelling (“Dwg”) are scattered about the 
designation “Bark Yard No. 8” does not appear; nor is that 
title written across the track as at the other side of the plan. 
Between those portions of the bark yard, lying southwest of the 
track, and marked “No. 8”, there is a square plot of land indi- 
cated by the railroad track and by a dotted line. This is not 
designated by any name, but within it are located the office and 
Leach Houses No. 2 and No. 16 besides a pump and tank. The 
testimony shows that at the time of the fire there was nothing 
on the property corresponding to the dotted line—no fence or 
inclosure. It may be inferred, in the absence of testimony to the 
contrary, that such was the condition of affairs when the policy 
was issued; but that circumstance is not material. There is 
nothing to show that the insurer made any examination or sur- 
vey of the property before underwriting. It accepted the de- 
scription of the premises contained in the printed statement and 
plan which the insured furnished. The impression conveyed to 
any one looking at that plan would be that out of the whole 
space southwest of the track there was reserved a square plot as 
a location for the office, leach houses, etc., and that the remainder 
only was “Bark Yard No. 8”. And the plan, taken in connec- 
tion with the description, seems quite plainly to indicate that the 
risk taken is on bark in piles on that part of the tannery prem- 
ises marked “No. 8”. 

As has been seen, at the time of the fire, there was a stack or 
pile of bark within the square plot indicated by the dotted line 
and close to the southwest bark shed. This pile was consumed, 
and its value ($2,625) is included in the verdict. Under the con- 
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struction given to the contract, supra, the contents of that pile 
were not within the risk. Defendant requested the court so to 
instruct the jury, which was denied, and exception taken. This 
error cannot be corrected merely by deducting the value of the 
stack from the amount of the verdict. Under the instruction 
which was referred to at the outset of this opinion, the jury 
found that part of the insured property was on fire before noon; 
but they might, under the charge, have reached this conclusion, 
although they were satisfied that, although at that time the 
stack was on fire, no spark had as yet reached either shed. Two 
or three of defendant’s exceptions sufficiently raise this point. 

As there must be a new trial, it is important that this court 
should express its opinion on another question which has been 
raised in the case, viz.: What is the meaning of the word 
“noon”? Did the policy expire at 12 o’clock by “Eastern stand- 
ard time’, or at 12 o'clock by mean solar time at Iron Gate? 
The difference of time is nineteen minutes. 

Apparent solar time is tine measured by the actual passage 
of the the sun over meridian. Owing to the variability of this 
measure, apparent time is a varying quantity, and therefore for 
purposes of practical convenience an arbitrary measure was long 
since adopted, known as mean solar time. Mean solar time is 
defined by the motion of a fictitious sun called “the mean sun”, 
which is imagined to move with perfect uniformity, being some- 
times behind the true sun, and sometimes in advance of it. Mean 
solar time changes with the longitude, and in a country of this 
magnitude the difterence of time between places caused much 
difficulty in the regulation of the movements of railway trains. 
Therefore, about the year 1883, the principal railroads of the 
United States adopted an arbitrary standard for the purpose of 
securing uniformity in the operation and connections of their 
trains. Under this system the country was divided into four 
sections (Eastern, Central, Mountain and Pacific), approximately 
fifteen degrees in width from east to west, and the time of the 
central meridian of each section was adopted as the uniform 
railroad time for the entire section. “Eastern standard time”, 
under this system, was the actual time of the seventy-fifth meri- 
dian west from Greenwich. New York City and Iron Gate are 
both in the Eastern section. 

What meaning is to be attached to the word “noon”, as used 
in this policy? Is it 12 o’clock mean solar, or 12 o'clock stand- 
ard time? In the first place, it may be noted that this is a ques- 
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tion of the construction of a contract inter partes. No official 
action, such as the opening of a court, is involved, as was the 
case in Curtis vs. March, 3 H. & N., 866; Henderson vs. Reyn- 
olds, 84 Ga., 159; Searles vs. Averhoff, 28 Neb., 668; Texas 
T. & L. Co. vs. Hightower (Tex. Sup.), 96 S. W., 1071; and 
Ex-parte Parker, 29 S. W., 480, 35 Tex. Cr. R., 12. The rule 
of construction which applies to all other contracts applies to 
contracts of insurance—eftect must be given to the intention of 
the parties: Ripley vs. Aitna Ins. Co., 30 N. Y., 136. What did 
both sides understand to be the time limits of this contract when 
it was made? By what measurement of time was noon of 
January 8, Igo1 (its beginning), and noon of January 8, 1902 (its 
ending) to be regulated? If the contract were one to be per- 
formed here, the answer would be easy. Section 28, c. 677, p. 
1491, Laws N. Y., 1892, provides that— 

The standard time throughout this state is that of the seventy- 
fifth meridian of longitude west from Greenwich and all courts 
and public offices and legal and official proceedings shall be 
regulated thereby. Any act required by or in pursuance of 
law to be performed at or within a prescribed time, shall be 
performed according to such standard time. 

Business in this city has conformed itself to this regulation so 
universally that this court will take judicial notice of existing 
conditions. It is according to standard time that the teller’s 
windows in every bank, state and national, open and close; that 
the hour of delivery is fixed for all stocks, bonds, warehouse 
certificates and other evidences of ownership of property 
bought and sold on all the exchanges; that the vast army of 
labor begins and ends work; that vessels depart for every port, 
foreign and domestic; that every business and social engage- 
ment is made and kept. It is the time according to which all 
clocks displayed on tower, facade, and post, and in every watch- 
maker’s window are regulated; at which the “time-ball” on the 
tower of the telegraph building falls, and to which the watches 
in the pockets of every individual who undertakes to keep his 
watch timed at all, are conformed. It would require very strong 
evidence to show that in a contract for a term of insurance upon 
property in this city the parties intended that the term should be 
measured otherwise than by standard time. 

Nevertheless, conditions may be so different in other locali- 
ties as to lead to a different conclusion as to the meaning of the 
word “noon”. The map shows that at Pittsburg, Pa., Eastern 
standard time ceases, and Central standard time begins. Of the 
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conditions in that city this court cannot take judicial notice. One 
time or the other, or both, may be in common use. It may be 11 
o’clock on one block when it is 12 o’clock on the other. Courts 
and public offices may conform to one time and business to an- 
other. Different branches of business may regulate their affairs 
by different times. It would seem to be the proper disposition 
of a case, where the court cannot take judicial notice of the con- 
ditions, to receive testimony as to what they were. Such a dis- 
position of a similar case was approved by the Court of Appeals 
of Kentucky, in Rochester German Ins. Co. vs. Peaslee Gaul- 
bert Co., 27 Ky. Law Rep., 155. In the case at bar defendant 
put in testimony bearing upon this question, and contends that 
it is uncontradicted and controlling. We do not pass upon it 
now, because there will have to be a new trial, and the testimony 
then presented may not be precisely the same. The trial judge 
charged the jury that :— 

“In the absence of any language which indicates another in- 
tention, the law is so that by 12 o’clock noon is meant noon by 
solar time, which at Iron Gate, Va., occurs about nineteen min- 
utes later than the noon fixed by standard time.” 

To this defendant excepted, and the record discloses suffi- 
cient as to conditions prevailing at Iron Gate to sustain this ex- 
ception. 

Incidentally, it may be noted that the words whose meaning 
is in dispute—‘‘at noon” are not words selected by the insurer. 
They are imposed alike upon the insurer and insured, who 
contract in this state, by the statutes prescribing the so-called 
“Standard form of Fire Insurance Policy”, which will be found 
in Richards on Insurance (2d Ed.), Append., p. 584. As to con- 
struction of a form thus prepared, see Peabody vs. Satterlee, 166 
N. Y., 174. 

There is no force in the suggestion that defendant has not 
pleaded usage or custom as to observance of time at Iron Gate. 
Plaintiff is seeking to recover upon a contract, which contains 
what is perhaps an ambiguous term. It means one thing where 
the contract is made; it may mean a different thing where it was 
to be performed, and testimony calculated to relieve that ambi- 
guity may be received without being specially pleaded. 

We are unanimously of the opinion that the application, de- 
scription and plan did not contain a warranty or representation 
that at the time of the fire there would be no pile of bark else- 
where on the premises than in the bark yard. 

Judgment reversed, and cause remanded for a new trial. 
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SUPREME COURT OF NEBRASKA. 


VANCURA 
v8. 

ZAPADNI CESKO BRATRSKA ZEDNOTA.* 

When it is the custom of a collecting agent or officer of a fraternal 
beneficiary association to receive by mail remittances from its mem- 
bers*at a certain postoffice, and the official stationery of such agent 
designated that postoffice as his address, a remittance of an assess- 
ment, addressed to such agent, reaching the designated postoffice on 
the day it became due, is-a payment of the assessment, where there 
is no provision in the contract of insurance to the contrary, although 
the money was not delivered until later to the agent, who, unknown 
to the insured or his beneficiary, had changed his place of receiving 
mail from the designated postoffice to a rural delivery route. 

Commissioners’ Opinion. Department No. 1. Appeal from 

District Court, Colfax County. Action by Anna Vancura 

against Zapadni Cesko Bratrska Zednota, alias Western Bohe- 

mian Fraternal Union. Judgment for plaintiff, defendant ap- 
peals. 


BRoME & BurRNETT, for Appellant. 
E. DoLEzAL, for Appellee. 
Epperson, C. 

January 21, 1900, appellant, a beneficiary association, issued a 
certificate to Voclav Vancura, a member of the order, and agreed 
in the event of his death in good standing to pay a stated sum to 
his wife, who instituted this suit after her husband’s demise and 
secured a directed verdict for $1,112.58, and costs. Appellant 
defended, on the ground that insured was suspended for non- 
payment of assessments and his certificate therefore not in force 
at the time of his death. It appears that one Urban was finan- 
cial secretary of the local lodge of which Vancura was a member, 
and, under the constitution and by-laws, all dues and assess- 
ments of the members of that lodge were to be paid to him. 
Urban lived in the country seven miles from Clarkson, Neb., 
and obtained his mai! by means of a rural delivery route from 
that village. Vancura resided at Howells, Neb. Under the rules 
of the association, it was his duty to pay to Urban an assessment 
on or before the 28th of each month, in default of which he was 
subject to suspension, and his insurance forfeited, unless after- 
ward reinstated according to the laws of the association. It was 


* Decision rendered, April 18, 1907. Syllabus by the Court. 
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Vancura’s custom to remit assessments by mail addressed to 
Urban at Clarkson, Neb. Urban’s official stationery designated 
“Clarkson, Neb.”, as his postoffice address, and it does not ap- 
pear that insured or his beneficiary knew of any other address, 
or were informed that the secretary had changed his postoffice 
and received his mail by rural delivery. December 28, 1903, 
Vancura mailed a draft for his December assessment at the 
postoffice in Howells, addressed to Urban at Clarkson, Neb. 
This letter arrived in Clarkson on the evening of the 28th, and, 
through the usual mail service, was delivered to Urban’s resi- 
dence in the country by the rural carrier at 2 p. m. on December 
29th. Urban, prior to receiving the draft on the 29th, made out 
and forwarded his monthly report, stating therein that Vancura 
was suspended for nonpayment of December assessment. In- 
sured was not reinstated, and died April 7, 1904. 

Under the facts in this case, was Vancura wrongfully sus- 
pended? We think he was. The by-laws and regulations did 
not prescribe the method of payment, and, the secretary having 
received prior assessments by mail, the use of the mail in mak- 
ing payment of the assessment in controversy cannot now be 
questioned as the proper method: Hartford L. & A. I. Co. vs. 
Eastman, 54 Neb., 90, 74 N. W., 394. It seems clear from the 
undisputed evidence that, as far as insured and his beneficiary 
were concerned, “Clarkson, Neb.”. was the postoffice address of 
the secretary of the lodge. The secretary by his conduct desig- 
nated “Clarkson, Neb.”, as the place of payment, and an assess- 
ment mailed so as to reach the secretary on the 28th day of De- 
cember at the place designated for payment was sufficient, and 
prevented the suspension of the member and the cancellation of 
his certificate, and it is immaterial that the draft was not actually 
received by the officer at another postoffice address not desig- 
nated as the place of payment. See Hartford L. & A. Ins. Co. 
vs. Eastman, 54 Neb., 90; Primeau vs. Nat. Life Ass’n, 77 Hun, 
418; 144 N. Y., 716; Whitley vs. Piedmont, etc., Ins. Co., 71 
N. C., 480. 

We do not think appellant should be permitted to avoid its 
liability on the ground urged, and recommend that the judgment 
of the District Court be affirmed. 

Ames and Oldham, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed. 
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SUPREME COURT OF TENNESSEE. 


BLACKMAN 
ve. 
UNITED STATES CASUALTY CO. ET AL.* 


Where the insured did not know that he was in the incipient stages oi 
nephritis and was not told by his physician that he had asthma, but 
supposed that he was only suffering from a cold, a statement in his 
application that he was free from constitutional, functional or or- 
ganic disease and had not been treated by a physician except for a 
cold, is not a misrepresentation that will avoid the policy. 

The policy insured against loss of time due to illness from specified dis- 
eases aud required the insured to give notice within ten days after 
contracting any of such diseases, under penalty of forfeiture of in- 
demnity. 

Held, That failure to give such notice forfeited insured’s right to the in- 
demnity. 

Where the policy contained the symptoms of each disease, the require- 
ment that the insured should give timely notice of its existence was a 
reasonable one. 


Appeal from Chancery Court, Hamilton County. Bill by 
Fred D. Blackman against the United States Casualty Company 


and others. Decree for complainant, and defendants appeal. 


Watkins & THompson, for Appellants. 
Ciirt & Cooke, for Appellee. 


NEIL, J. 

This action was brought in the Chancery Court of Hamilton 
County to recover upon a policy of insurance against loss of time 
by reason of illness arising from a certain disease mentioned in 
the policy. The suit was instituted by the insured, but he died 
during the progress of the cause, and action was revived in the 
name of his widow, who is the present complainant. A decree 
was entered in the court below for the amount claimed, and ap- 
peal was prayed and prosecuted to this court. 

The policy is as follows :— 

In consideration of twenty-two and 50/Ioo dollars premium, 
and the warranties and agreements in the application for this 
policy, which application is hereby made a part thereof, the 
United States Casualty Company, herein called the ‘“com- 
pany’, insures, subject to the provisions, conditions and limits 
herein, Fred D. Blackman, of Chattanooga, Tenn., by occupa- 


* Decision rendered, July 1, 1907. 
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tion a travelling passenger agent, herein called the “insured”, 
for one year, beginning at noon, standard time, on the Ist day 
of April, 1903, against loss of time, but not death, caused ex- 
clusively and directly by any of the following diseases :— 


x * * * XK * 


Nephritis--inflammation of the kidneys, characterized by 
fever, scanty, high-colored urine and thirst. * * * 

Provided such disease is contracted not earlier than fifteen 
days after this policy takes effect and, independently of any 
and all other causes, renders the insured wholly and continu- 
ously unable to transact each and every part of the duties per- 
taining to the occupation above described, and necessitates 
continuous confinement indoors and treatment by a regularly 
qualified physician; and provided written notice of such dis- 
ease be given to the home office of the company within ten 
days oi its contraction. 


In the sum of thirty and 00/100 dollars per week, during 
the period of such disability and confinement, not to exceed 
fifty-two consecutive weeks. 

When claim is made, proof under oath shall be furnished to 
the home office of the company on its forms within two weeks 
after the ternrination of disability. Forms may be had upon 
written request to the home office of the company. The com- 
pany shall not be held to have waived any rights by the deliv- 
ery of such forms, nor by the receipt or retention of any proof 
or evidence. Valid claims are payable immediately on receipt 
of proof. 


The company shall have the right and opportunity to ex- 
amine the insured’s person and body when and so often as it 
may require. 

This policy does not cover loss caused or contributed to, 
primarily or secondarily, directly or remotely, by bodily injury, 
voluntary or unnecessary exposure to contagion or infection, 
complication with or resulting from any disease not specified 
herein, disease contracted during or resulting from military or 
naval service, or while the insured is outside the United States, 
nor any person under eighteen or over sixty years of age. 

The issue of this policy cancels any prior health policy is- 
sued by the company to the insured. This policy shall not be 
in force while the premium remains unpaid. 

The company may cancel this policy by mailing notice to 
the insured’s address appearing on the company’s records, 
with its check for the unearned part of the premium. 

If at the time of such loss the insured’s maximum weekly 
indemnity health insurance exceeds his weekly earnings from 
the occupation described herein, the liability shall be such pro- 
portion of the weekly indemnity named herein as such weekly 
earnings bear to such maximum insurance. 
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if the insured shall claim indemnity under any accident in- 
surance policy or certificate, he shall not be entitled to indem- 
nity hereunder for the same or concurrent loss. 

Fraud, misrepresentation or concealment concerning this 
insurance or any claim hereunder shall void this policy. 


No proceeding shall be brought, unless commenced within 
three months from the time required for proof of loss to be 
furnished. 


Any premium due the insured shall be returned on demand. 


Failure of the insured to comply with any provision or con- 
dition herein shall forfeit all rights to indemnity. 


No agent has authority to change this policy or waive any 
provision, condition, definition or limit herein, and any notice 
to an agent or any knowledge by him shall not be held to 
effect a change or a waiver of anything herein. No assign-, 
ment or renewal of, or change in this policy,/and no waiver of 
its provisions, conditions, definitions or limits, shall be valid 
unless agreed to in writing by the secretary or assistant secre- 
tary of the company. 

In witness whereof, the United States Casualty Company 
has caused this policy to be signed by its president and secre- 
tary on the day above written, but it shall not be in force until 
countersigned by a duly authorized representative of the com- 
pany. 


The application contained the following :— 


I hereby apply for a health insurance policy, to be based on 
the following statements, which I warrant to be complete and 
true. 


After stating his name, his weight, his height, his address and 
his occupation, and that his weekly earnings were in excess of 
the maximum weekly indemnity named in all the health and 
benefit policies held by him, he states :— 


| have no health, accident or benefit insurance, and I have 
never had any application for insurance declined or accept- 
ance postponed, and no company, association or order has 
ever canceled or refused to renew a policy or certificate for 
me. I have no application for health, accident, benefit or life 
insurance pending. 


I am in full possession of all senses and bodily members. 
Free from any intemperate habits, local, constitutional, func- 
tional or organic diseases, mental or physical disorder, defect, 
deformity, impairment or infirmity. I have not been exposed 
during the past fifteen days to any contagious or infectious 
diseases, and I have not consulted a physician or taken treat- 
ment during the last two years, except as follows: Was 
treated for bad cold last week, but have recovered. 
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I agree that the insurance shall not take effect until this 
application is accepted by the company at its home office in 
the citv of New York, and the premium has been paid. 


I agree to accept the policy subject to all its provisions, con- 
ditions, definitions and limits, and 1 agree that the company 
shall not be bound by statements made to or knowledge ac- 
quired by agents or brokers in writing in this application. 

We shall consider the question made in the order of time in 
which they were presented in the course of events :— 

(1) The question made on the application. 

(2) That concerning the fifteen-day clause. 

(3) That upon the notice. 

(4) That as to the amount of the recovery. 

The facts applicable to the first question, as found by the Court 
of Chancery Appeals, are as follows :— 

That court says in its opinion on this subject the following: 
“Dr. McQuillain, the witness of complainant, testifies that on 
March 27th, three days before this application was made, he 
first saw him (Blackman); that he was called in at his house, and 
that he had a little asthmatic attack; that he seemed to be labor- 
ing with his breath; that he gave him some iron; and that he was 
out the next day. And the doctor further says that he had an 
asthmatic attack and was breathing hard. It does not appear, 
however, that Mr. Blackman was informed by his doctor on this 
occasion, or that he knew, that he had asthma. This, as stated, 
was three days before his application for the policy. So far as 
disclosed, Mr. Blackman may have believed that his trouble was 
a bad cold. He was certainly out attending to his business on 
the next day, or in two days thereafter. But, whatever his be- 
lief, it is reasonably certain, we think, from the proof, that he 
was then entering on the first stages of nephritis; and, be this 
as it may, he consulted with and was treated by a physician. The 
majority of the court, however, do not think this necessarily, in 
the application, under the facts and circumstances, avoids the 
policy.” 

We have several cases in this state bearing upon the foregoing 
question. Stated in the inverse order of their publication, they 
are as follows: Woodward vs. Ins. Co., 104 Tenn., 49, 52-54; 
Guaranty Soc. vs. Ford, 104 Tenn., 533; K. of H. vs. Dickson, 
102 Tenn., 255; Ins. Co. vs. Cogbill, 99 Tenn., 28; Rand vs. Ins. 
Co., 97 Tenn., 291; Ins. Co. vs. Lauderdale, 94 Tenn., 642; Ins. 
Co. vs. Rosenfeld, 92 Tenn., 508; Boyd vs. Ins. Co., 90 Tenn., 


212. 
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The substance of these decisions is that, where the statement 
is One concerning the existence or nonexistence of a given fact, 
there can be no recovery if the matter be not truly stated, 
whether such failure to state with truth and correctness be the 
result of fraud or of innocent mistake; but that, if the statement 
be as to a matter of opinion merely, a lack of accuracy will not 
cause a forfeiture of insurance, if such statement was made hon- 
estly and after the exercise of due diligence to learn the truth 
of the matter so represented. It was further held that a state- 
ment concerning one’s bodily condition with respect to obscure 
or undeveloped ‘disease would be a mere matter of opinion, and 
that the insured would not be responsible for a misrepresentation 
as to such a matter, unless he had reason to believe that the mis- 
representation was false. 

In the present case we infer from the findings of the Court of 
Chancery Appeals that the insured had no knowledge that he 
was in the incipient stage of nephritis. He was not informed, 
even, that he had asthma. He supposed that he had merely a 
cold, and the only symptom mentioned that was present to his 
mind was that he had labored breathing. This fact, of course, 
might have accompanied a cold arising from some slight con- 
gestion of the lungs or other organs used in breathing. 

We are of opinion, therefore, that there is nothing in this first 
defense. 

The second point, concerning the fifteen-day clause, is cov- 
ered by the case of Bean vs. Aitna Life Ins. Co. (111 Tenn., 186), 
and need not be further noticed. 

The facts with respect to notice, the next point in order, are in 
substance these: The insured knew as early as November 30, 
1903, that he had nephritis, yet he did not give notice to the com- 
pany until the 24th of December, and therefore failed to comply 
with the provision of the policy which required that he should 
givé notice within ten days after the contracting of the disease. 
We do not think that this provision was a warranty or a misrep- 
resentation falling under section 22 of the insurance act: Acts 
1895, p. 322, c. 160. 

The question whether the giving of the notice was a condition 
precedent to the right of recovery depends upon whether a for- 
feiture clause was attacked for failure to give it. The solution 
of this question depends upon a construction of the policy. 

In this connection it should be noted that the policy “insured 
subject to the provisions, conditions, definitions and limits here- 
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in’. Those portions of the policy which follow under the head 
of “provisions”, as shown by the context, are these: ‘Provided 
such disease is contracted not earlier than fifteen days after this 
policy takes effect, and, independently of any and all other 
causes, renders the insured wholly and continuously unable to 
transact each and every part of the duties pertaining to the occu- 
pation above described, and necessitates continuous confinement 
indoors and treatment by a regularly qualified physician; and 
provided written notice of such disease be given to the home 
office of the company within ten days of its contraction.” The 
clauses of the policy providing for forfeitures are couched in the 
following language: “Fraud, misrepresentation or concealment 
concerning this insurance or any claim hereunder shall void this 
policy.” Also the following: ‘Failure of the insured to com- 
ply with any provision or condition herein shall forfeit all rights 
to indemnity.” 

We think the last clause quoted refers to and embraces within 
its terms the provision in respect of notice. The notice clause is 
either a provision or a condition. The word “provision”, of 
course, indicates nothing technical, but is a general term, which 
may include either a promise or undertaking of some kind or a 
condition. We are of opinion that the notice clause expresses a 
condition precedent to the right of recovery. It has been so 
construed in many cases. In Cooley’s Briefs on the Law of In- 
surance (vol. 4, § 3475) it is said: “A condition in a policy that, 
if notice and proofs of the death or injury are not furnished with- 
in a specified time, all claims therefor shall be forfeited to the 
company, has been frequently held to render the production of 
such notice and proofs within the specified time a condition 
precedent to any recovery by insured’’—citing, among other 
cases, Thornton vs. Travelers Ins. Co., 116 Ga., 121; Travelers 
Ins. Co. vs. Thornton, 119 Ga., 455, and Meech vs. National Acc. 
Soc., 50 App. Div., 144. 

In referring to the Thornton Case, it is said by the author 
that an amendment to the declaration setting up a further claim 
was held defective for failing to allege timely notice of additional 
injurv, and in the Meech Case the plaintiff was held to have 
failed in his case on account of a failure of the evidence to es- 
tablish notice within the specified time, neither of which holdings 
seems justifiable on any other theory than that of a condition 
precedent. 

It is further said by the same author: “In Martin vs. Equi- 
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table Acc. Ass'n (61 Hun, 467) where, also, the policy contained 
such a provision, it was said that a failure to give notice within 
the time would work a forfeiture.” 

We do not think that Ins. Co. vs. Whitaker (112 Tenn., 151, 
167) is in Opposition to what has just been said. The doctrine 
there laid down was that, if a policy of insurance provides that 
notice and proofs of loss are to be furnished within a certain time 
after loss has occurred, but does not impose a forfeiture for fail- 
ure to furnish them within the time prescribed, and does impose 
a forfeiture for a failure to comply with other provisions of- the 
contract, the insured may maintain an action, though he does 
not furnish proofs within the time designated, provided he does 
furnish them some time prior to commencing the action upon 
the policy, and that this is true, even though the policy provides 
that no action can be maintained until after a full compliance 
with all the requirements thereof. The rule just mentioned is 
not applicable to the present case, because it appears that a for- 
feiture was imposed under the terms of the policy now before us 
for failure to give notice. The language is “that a failure of the 
insured to comply with any provision or condition herein shall 
forfeit all rights to indemnity”. The clause upon the subject of 
notice contained a provision or condition within the terms of 
the clause last quoted. This takes the present case out of the 
rule. 

It follows that there was no right of recovery, and the Court 
of Chancery Appeals committed error in rendering a judgment 
in favor of complainant. 

It is unnecessary to consider the fourth point, since what has 
just been said covers all of the rights claimed. 

i.et the decree of the Court of Chancery Appeals be reversed, 
and the bill dismissed, with costs. 


On Rehearing. 


On the original hearing of this cause a most careful considera- 
tion was given to it, and the results of the court’s reflections 
‘were preserved in the form of a written opinion. The petition 
presents what it claims is a new view—one not brought to the 
attention of the court at the former hearing. We do not so re- 
gard it. It was in substance and effect involved in the previous 
argument. 

The Court of Chancery Appeals in its report of facts, after 


considering the various items of evidence, says :— 
VoL. XXXVI.—51. 
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“Now, 1n the face of all this evidence, it is simply impossible to 
escape the conviction that Mr. Blackman knew on November 
30, 1903, that he had nephritis.” That court finds specifically 
that on December 24, 1903, Mr. Blackman wrote the physician 
of the company as follows: “I have been sick and in the hands 
of a physician since November 30th; would have notified you 
before this, but hoped my illness would amount to but little. 
After becoming seriously ill, it slipped my mind and was over- 
looked until to-day.” 

That court reports a letter which Mr. Blackman’s physician 
wrote to the company’s physician in November, which contains 
the following statement: “I have been attending F. D. Black- 
man in his present illness since November 30, 1903, at which time 
he developed nephritis, with attending symptoms—albumenuria 
and cardiac symptoms and swollen feet—which render him un- 
able to attend to any business.” 

This letter was dated January 5, 1904. From all the evidence 
the Court of Chancery Appeals finds and reports: “Blackman 
was disqualified from performing his duties as travelling passen- 
ger agent, in the legal sense of the terms of the policy, from the 
time it was definitely ascertained that he had nephritis until his 
death. This is manifestly so, as a matter of fact, if the evidence 
in the record is to be believed”, etc. 

In the face of findings like these, we do not think it would be 
useful to consider the question whether notice would be required 
in a case where the beginnings of the disease were so obscure 
that the sufferer had no knowledge of its presence within his or- 
ganism. We have read with care the petition for rehearing, the 
reply thereto, and the petitioner’s rejoinder, and have carefully 
thought over the question; but in view of the strong facts above 
set out, we do not think we should do more than say, upon what 
we regard as truly an abstract question on the present record 
that we do not think, under a proper construction of the policy, 
such obscure beginnings of disease were intended. A reasonable 
construction of the question would require that there should be 
some symptom or symptoms sufficiently cognizable and distinct 
to call the attention of the insured to the fact that he was out of 
a state of health. This is made perfectly clear by a reproduction 
of a few of the designations of diseases in the policy, which are 
thus contemplated as producing the loss of time insured against ; 


viz. -— 





1907.] Blackman vs. United States Casualty Co. et al. 803 


Cholera Morbus—Acute catarrhal inflammation of the mu- 
cous membrane of the stomach and intestines, of sudden on- 
set, characterized by violent abdominal pains, incessant vom- 
iting and purging, cold surface, rapid, feeble pulse, prostration 
and spasmodic contractions of the abdominal muscles. 

Colitis—Acute dysentery. Acute inflammation of the mu- 
cous membrane of the large intestine, characterized by fever, 
pain and frequent, small, bloody discharges from the bowels. 

Diphtheria—Malignant sore throat. Acute contagious dis- 
ease caused by a specific bacillus, characterized by moderate 
fever, glandular enlargement, great prostration and a fibrinous 
exudation, usually located in the throat. 

Locomotor Ataxia—Disease of the nervous system, charac- 
terized by three stages: Disturbance of sensation, loss of co- 
ordination, paralysis—first manifested by sharp, darting, 
electro-like pains in the lower limbs, followed by loss of sen- 
sation, impaired sight, general emaciation, and loss of muscu- 
lar control of the lower limbs. 

Nephritis—Inflammation of the kidneys, characterized by 
fever, scanty, high-colored urine and thirst. 

Rheumatism—Rheumatic fever. Acute general disease, 
variable and shifting in character, attacking the joints, with a 
marked tendency to involve the heart, characterized by local 
fever, inflammation, swelling, aching pains, and acid sweats, 
distressing, debilitating and frequently prostrating. 

Synovitis—Disease of the synovial membrane, involving one 
or more joints, characterized by aching pain, local elevation of 
temperature, a tendency to redness and swelling, rendering 
use of the joints difficult and distressing. 

Yellow Fever—Acute, infectious, malignant, paroxysmal 
disease, characterized by violent fever, jaundice, bloody vomit, 
hemorrhage and abdominal pains. 


The “contraction” of the several diseases mentioned in the 
policy had reference to the period of the manifestation of these 
symptoms. After each disease mentioned in the policy the symp- 
toms are stated. There could rarely, if ever, be any doubt of 
these symptoms arresting the attention of the insured, and upon 
their persistence, for less even than ten days, there could rarely 
be a case where they would not arouse the deep concern of the 
sufferer and suggest taking the advice of a physician. 

In this view of the matter, which we believe is wholly sound, 
it is difficult to see any inequality in the contract, or any unrea- 
sonableness in the requirement that the insurer should have no- 
tice of the symptoms so likely to result in disability. By timely 
notice the insurer would have an opportunity—a not unreason- 
able privilege to contract for—of observing the progress of the 
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malady, and of deciding for itself, through competent medical 
advice, whether the case had been properly diagnosed in the no- 
tice, and following the true course of the illness ascertained, 
with a view to paying, if within the policy, and of refusing to pay, 
if not. 

There is nothing in the authorities referred to by counsel 
which contravenes these views. 

The petition is without merit, and must be dismissed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


FRIES-BRESLIN CO. 

v8. 

STAR FIRE INS. CO.* 

Where a standard form of policy prescribed by the state and applying to 
both real and personal property is used for the combined insurance 
of both and provides that it shall be void if the subject insured be 
personal property and is incumbered by a chattel mortgage, a vioia- 
tion of the provision as to personal property avoids the policy as to 
beth the real and personal property covered, where the insurer had 
no notice of the incumbrance. 

In Error to the Circuit Court of the United States for the 

Eastern District of Pennsylvania. 

Beiore Dailas, Gray and Buffington, C. JJ. 


Jas. W. BAYARD and JouN G. Jounson, for Plaintiff in Errer. 
ARTHUR S. ARNOLD, for Defendant in Error. 


BUFFINGTON, C. J. 
This case involves the construction of a policy of insurance 


issued in New Jersey to the Fries-Breslin Company, a corpora- 
tion of that state, here called the plaintiff, by the Star Fire In- 
surance Company, a corporation of Kentucky, the defendant. 
The insurance was for a single premium, and was on plaintiff's 
factory situate in New Jersey, and sundry personal property con- 
tained therein, for the gross sum of $2,500. The policy pro- 
vided :— 


* Decision rendered, May 25, 1907 
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This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void, * * * if 
the subject of insurance be personal property and be or be- 
come incumbered by a chattel mortgage. 


When the policy was issued, there were two mortgages given 
by the plaintiff on its real estate and buildings, the machinery 
and fixtures, and the materials manufactured and in process of 
manufacture therein. Each mortgage was duly recorded under 
the laws of New Jersey, both as a real estate and as a chattel 
mortgage. The buildings and personal property were destroyed 
by fire. Suit was brought, and a verdict had for the plaintiff, 
subject to the reserved question whether, under the provisions 
quoted, the existence of these mortgages invalidated the policy. 
The court’s action in so holding and entering judgment non 
obstante veredicto in favor of the insurance company is here 
assigned for error. 

The contention of the plaintiff, in substance is that this policy 
blank was not intended for a joint insurance of real and personal 
property, but only for the insurance of realty by itself or per- 
sonalty by itself; that the avoidance clauses are drawn for such 
contemplated separate uses, and not for the joint insurance here 
involved—consequently they have no application. We cannot 
so construe this policy. It is unreasonable to suppose the state 
of New Jersey, in adopting a single standard form of policy for 
insurance, intended to exclude its citizens from the common 
practice of covering by one policy both real and personal prop- 
erty. The provision, “if a building or any part thereof fall, ex- 
cept as a result of fire, all insurance by this policy on such build- 
ing or its contents shall immediately cease”, evidences the policy 
contemplated joint insurance of real and personal property. 
Moreover, the existence of incumbrances on property corre- 
spondingly reduces the interest of the insured in the preservation 
thereof, and tends to increase the hazard to the insurance com- 
pany. If such incumbrances exist, a provision that the company 
be advised thereof, before it accepts the risk, is reasonable. 
Now, the provision in question was inserted in the policy to pro- 
vide against the risk being increased by incumbrances. In view 
of this general purpose, it is unreasonable to construe the clause 
in question, which is manifestly drawn to effectuate that pur- 
pose, as though it read, “if the sole subject of the insurance be 
personal property” or “the whole subject of insurance be per- 
sonal property”. Yet we must adopt such a construction to con- 
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vict the court below of error. If that be the true construction, 
then the clause conditioned, “if the subject of insurance be a 
manufacturing establishment, and it be operated in whole or in 
part at night”, and that providing “if the subject of insurance be 
a building on ground not owned by the insured in fee simple”, 
would also fail to provide against increased risk and hazard, if 
there was insured personal property in such establishment or 
building. A policy, it is true, is strongly construed against in- 
surance companies; but to give these reasonable provisions such 
effect as is here contended for is not to construe them, but under 
the guise of construction to deprive the insurer of clear rights 
under the contract. 

Nor do the authorities warrant such construction. In Martin 
vs. Ins. Co. (57 N. J. Law, 623) this form of policy was involved. 
The facts were the converse of those now before us. The insur- 
ance was on a building and certain chattels therein. The ground 
on which the building stood was not owned by the insured. Un- 
der the avoiding provision, “if the subject of insurance be a build- 
ing on ground not owned by the insured”, it was held the policy 
was void both as to the building and the chattels therein. In Atlas 
Co. vs. Ins. Co. (71 C. C. A., 21) the same wording here consid- 
ered was involved. While the question here involved was not 
raised in that case it is significant that both in the exhaustive 
opinion of the court and in the dissent, it was assumed a mort- 
gage of personal property, where the policy covered both realty 
and personalty, avoided the entire policy. This view finds sup- 
port in Parsons, Rich & Co. vs. Lane, 97 Minn., 98; Ins. Co. vs. 
Connelly, 104 Tenn., 93; Plath vs. Ins. Ass’n, 23 Minn., 479; 
Brown vs. Ins. Co., 11 Cush. (Mass.), 280; Barnes vs. Ins. Co., 
51 Me., Ito. 

Aiter an examination of the authorities, we are of the opinion 
that both the weight of reason and authority are against the con- 
struction contended for by the plaintiff. 

The judgment is therefore affirmed. 
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UNITED STATES CIRCUIT COURT. 


W. D. LOUISIANA. 


SVEA INS. CO. ET AL. 
v8. 
VICKSBURG S. & P. RY. CO.* 


Cotton was burned through the operations of the engine of a railroad, 
and the cotton was in the pessession of a compress company as bailee 
fer the owners, which, with consent of the railroad, had extended its 
platform within a few feet of a yard track where the engine was 
switching cars, and the cotton was on the platform. A watchman 
was employed and barrels of water kept to extinguish such fires, 
and this fire might have been extinguished had the watchman been 
present. 

Held, That the insurance company paying the loss was subrogated to 
the rights of action by the owners against the railroad on the ground 
of negligence, subject to defenses which might be invoked against 
the owners. 

Heid, That a verdict against the company could not be sustained where 
it did not appear that the engine was defective or negligently oper- 
ated. 

Held, That the compress company by so constructing its platform as- 
sumed the risk from a properly equipped and operated engine, and 
the absence of the watchman tended to show contributory negli- 
gence. 


At Law. On motion for new trial. 


A. A. ARMISTEAD, M. C. ELSTNER, JOHN LAND, and E. T. 
LAMKIN, for Plaintiffs. 
WISE, RANDOLPH and RENDALL, for Defendani. 


BOARMAN, D. J. 

The plaintiff, a fire insurance company, having paid fire losses 
to the several owners of 1,150 bales of cotton amounting to $55,- 
506.92, which was stored and destroyed in a compress building, 
now, as subrogee of the several owners of the cotton, sues the 
defendant railway company in action or tort for damages. The 
plaintiff company, also, in this action, sues to recover $4,375 
paid by it on a fire loss to the owners of the compress building. 

Under the view of the court, the plaintiff company, as subrogee, 
is entitled in this cause of action, to sue the defendant company 
for damages under the same rules of law, substantially, that 
would have or could have been rightfully invoked by or against 
the owners of the destroyed cotton on the trial of a suit instituted 


* Decision rendered, February, 1907. 
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by the said owners for themselves, charging the defendant raii- 
way company with such actionable negligence as was the proxi- 
mate cause of the fire loss. The court now, considering and dis- 
posing of the issue as to the liability of the defendant company 
for the amount paid by the plaintiff company to the compress 
company for its fire loss on its building, is of the opinion that no 
recovery on that demand can be had against the defendant com- 
pany. 

The terms or conditions of the contract between the compress 
company and the railway company, in relation to the compress 
company being permitted to extend its platform on and over the 
railway’s right of way, forbids the plaintiff company to recover 
damages in this case against the defendant railway company. 
The owners of the cotton in question consigned the same to the 
compress company for the purpose of having it compressed. As 
soon as the cotton came into its possession, and as long as it so 
remained, I think the compress company occupied the relation 
of bailee for, or to, the owners of the cotton which was de- 
stroyed by fire while in the possession of the compress company. 
For the purposes of disposing of this matter, the plaintiff insur- 
ance company will be treated as if, in law and fact, it stood at the 
time of the fire, as the compress company did, in the relation of 
the bailee of the owners of the cotton in question. 

Considering, for the purposes of the pending matter, the legal 
relations of the parties to this suit to be as I have just suggested, 
it follows that the plaintiff company was charged, as between 
itself and the defendant company, with more or less of the duties 
which are by law or in the nature of things imposed on a bailee. 

On the trial of the merits of this case, the burden of proof was 
on the piaintiff company to show, by a preponderance of evi- 
dence: First, that the cotton which was destroyed in the fire 
was set on fire by flying sparks thrown from the defendant com- 
pany’s engine, which at the time was being operated in its rail- 
road yards on tracks near to or running lengthwise alongside of 
the compress company’s platform. Second, that considering the 
nature of the physical conditions and environments of the inme- 
diate place and locality in which the engine was engaged in 
switching work, and considering the degree of reasonable care 
with which the law, under the conditions and circumstances of the 
moment, charged the defendant company, the spark arrester of 
the engine was not such an instrumentality as the defendant com- 
pany, in response to its legal duty, should have had in its use, and 
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the railway company in using such a defective engine at the time 
and place was guilty of actionable negligence. Third, that the 
engineer, in operating the engine, was guilty of such negligence 
as was the proximate cause of the fire loss of the cotton on the 
compress platform. 

On the trial of the case, it appears that the weight of the evi- 
dence fairly supported the first proposition; that is, that the 
fire was caused by flying sparks thrown from the engine falling 
on the exposed cotton lying or stored on the compress platform. 
I think it was equally as clear from the evidence that the spark 
arrester of the engine from which the flying sparks were thrown, 
so as to ignite the cotton, was reasonably well constructed, and 
was then in a reasonably safe condition for the company’s use. 

It seems that all the witnesses having any personal knowledge 
of the conditions of the spark arrester or of the engine being 
operated, at the time of the fire, uniformly state in their evidence 
that the spark arrester was well constructed and was kept in, and 
was at the time in, good repair. Jt appears, too, that all the wit- 
nesses connected with the operations of the engine, contempo- 
raneously with the fire, uniformly stated that the engine was 
being operated by the engineer on that occasion with reasonable 
care and consideration for the conditions and environments of 
the situation and locality. These expressions of the court’s opin- 
ion on the law and issues of fact involved in the three proposi- 
tions named, seem sufficient to authorize the granting of a new 
trial; but I desire in determining the pending matter to give ex- 
pression to the court’s view as to the special contention of coun- 
sel for the defendant company, that the compress company, as 
bailee of the cotton in question, was guilty of contributory negli- 
gence, which was the proximate cause of the fire loss, and 
which should, in passing upon this matter, be charged to the 
plaintiff company. 

As between the parties to this suit, I think the contributory 
negligence of a bailee of cotton, whereby it was consumed by 
fire proceeding from a railroad engine, is imputable to the own- 
ers of the cotton. 

The insurance company readily paid the losses to the owners 
of the cotton. As between the insurance company and such own- 
ers, it may be that no legal defense against paying them could 
have been successfully grounded on the negligence of the com- 
press company in not avoiding or extinguishing fire sparks which 
set fire to the cotton while the compress company, as bailee, was 
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handling the same. Let that be as it may, it does not follow that 
if the owners of the cotton, being without insurance on this cot- 
ton, were now suing the defendant railway company for dani- 
ages because the cotton was set fire to by flying sparks from the 
defendant’s passing engine, such a litigant should recover 
against the railway company under the evidence in this case and 
under the rules of law applicable thereto. 

The relations and mutual obligations of the litigants in a suit 
by the owners of cotton to recover a fire loss on an insurance 
policy would be shown in the obligations and warranties of the 
insurance contract. As such contracts are usually written, an 
insurance company could not resist payment to the owner of 
cotton on a fire loss because their bailee was guilty of contribu- 
tory negligence. Notwithstanding the evidence should show 
such contributory negligence of a bailee, as appears in this case, 
the insurance company would have to pay the fire loss to the 
owners of the cotton. If the men appearing as the owners of the 
cotton in this case were now suing the defendant railway com- 
pany for damages because of its negligence in setting fire to the 
cotton in question, the cause of action would be on a tort. It is 
clear that the rules of law applicable in such a suit—the evidence 
being the same as in this case—would be essentially different 
from legal rules applicable at the trial of a suit on a contract of 
insurance. 

Treating the insurance company as if it stood in the shoes of 
the compress company at the time of the fire and imputing to the 
insurance company the contributory negligence charged against 
the compress company, the bailee of the several owners of the 
cotton, and applying such rules of law as should be applied if 
the several owners of the cotton, instead of the insurance com- 
pany, were now suing the defendant railway company for dam- 
ages, it is clear that there were mutual or reciprocal duties which 
the law imposed on either litigant in this case, engaged, as they 
were, at the time of the fire, in the activities of their legitimate 
business. Such duties as are suggested here are not of a statu- 
tory nature. They are formulated in the reasonable relation of 
things, and they inhere, if they exist at all, in the implications of 
law regulating the conduct of men who may be engaged in such 
business as the litigants (the compress company and the railway 
company) were at the time of the fire. Such duties are implied 
in a rule of conduct, approved by the common thought that men 
engaged in lawful industries should be mindful of the rights of 
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others and carefully use all means at hand, reasonably necessary 
under the circumstances, to avoid injury to the property of 
others. 

Counsel in argument conceded substantially that, however 
well constructed an engine may be, or however carefully it may 
be operated, some flying sparks will be thrown from the smoke- 
stack which will carry danger to inflammatory material situated 
within thirty or forty feet of a passing engine. The evidence 
shows that the compress platiorm was projected over the rail- 
way’s right of way within less than ten feet of the company’s 
track. It follows that all damages from such a cause—that is, 
from a passing engine so equipped and operated—cannot be en- 
tirely eliminated; to require such an elimination of the dangers 
would be to forbid a railway company to use its engines near to 
or by a compress plant. Under the suggestions just made, it is 
clear that the compress company, in the nature of things, knew 
of and assumed some of the risks which inhered in the physical 
conditions of the situation. The compress company, bailee of 
the several owners of the cotton, should be charged with assum- 
ing all such risks as at any time might be present when or where 
a reasonably safe engine, being operated with the due care and 
consideration for the exposed cotton, was running over the 
tracks near by the compress platform. 

The compress company was, at the time of the fire, not actu- 
ally engaged in compressing cotton bales. Its machinery was 
idle. Its crew were engaged in handling cotton on the platform, 
presumably its employees had sufficient time to look after dan- 
gers to the cotton. There were a large number of bales of cot- 
ton stored, apparently for the moment, on the platform, which, 
in the nature of things, were more or less exposed to damage by 
fire sparks from a running engine. It may be that there was no 
negligence chargeable to the compress company in having such 
a number of bales of cotton stored, uncovered or unprotected, as 
they were, on its platform. It may be that the cotton bales were 
so kept or placed on its platform in the ordinary and necessary 
daily operations of its compressing business. A few minutes be- 
fore the fire occurred, Miller, the manager of the compress com- 
pany, was engaged in inspecting or tagging the cotton bales. 
At the time of the fire, the railway company was operating its 
engine over the yard track for the purpose of switching its cars 
from place to place over its tracks in the railway yard. 

The compress company knew of the railway’s daily use of its 
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yard tracks, and of the conditions and dangers which neces- 
sarily attended the railway’s daily operations. Both the litigant 
companies had full knowledge of the inflammable character and 
conditions of the several hundred bales of cotton that were often 
exposed, uncovered, and unprotected from fire on the compress 
platform. Such facts, being known to the engineer, should have 
made him (as he swears it did make him) careful in operating 
his engine on the track running near to or close by the compress 
company’s platform, on which he says he knew there were often, 
more or less, exposed cotton bales. The engineer says he had 
in mind and knew of such dangers, and he, under such circum- 
stances, always carefully operated his engine; that he knows he 
was operating his engine carefully that day. The physical en- 
vironments and conditions fully known, as they were, to either 
of the litigant companies (considering the compress and railway 
company as such parties), suggested the nature of the reciprocal 
duties with which the law charged either of the parties, inter 
sese, to this suit. 

‘There was much conflicting evidence relating to the second 
and third proposition; that is, as to how or in what manner, 
whether carelessly or carefully, as to the immediate conditions, 
the engineer, when running his engine close to the compress 
platform, operated his engine. Several of the plaintiff’s wit- 
nesses point out, in detail, how negligent and indifferent, as to 
the things in the locality, the engineer operated his engine at the 
time in question. Some of the plaintiff's witnesses said that 
on other occasions similar to the one in question, unusually large 
sparks were thrown from the smokestack of the engine. Other 
witnesses for plaintiff said, substantially, that the engineer, at or 
about the time of the fire, ran very fast over the track near to the 
platform, and the engine’s violent exhaust caused large fire 
sparks to fly from the engine, and that such acts showed negli- 
gence and carelessness in the operation of the engine. 

It is not necessary, for my purposes now, to recite in detail 
either plaintiff's or defendant’s evidence on these issues of fact. 
Much, if not all, the evidence of a direct nature tending to show 
the engineer's negligence, was given by witnesses for plaintiff 
who were more or less at some distance from the engine or 
compress building, and not in any way engaged in the operations 
of the switching work. They were mostly casual lookers on at 
the switching movements of the engine in the yard. The en- 
gineer, fireman and conductor, and other witnesses who were 
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engaged actively in operating the switch engine state that all 
the operations of the engineer and engine were characterized by 
reasonable care and consideration for the conditions and en- 
vironments of the situation. 

I am not disposed to agree with the strenuous contention of 
plaintiff's learned counsel that the defendant’s witnesses—mostly 
railway employees—as to material incidents at the time of the 
fire, were not credible witnesses because they were prejudiced 
in favor of the defendant railway company. Of course, their 
relation to the railroad company may have given some favorable 
coloring to their statements in favor of the railway company. 
It was equally apparent during the trial that local surroundings 
and circumstances may have, in some degree favorably, for 
plaintiff's contentions, colored the views of some of the plaintiff's 
witnesses. One familiar with such trials cannot be unmindful 
of such influences on either side of an issue like this. One learns 
from experience in such trials to scrutinize the weight of con- 
tradictory testimony. If the witnesses of either side were dis- 
posed to give false evidence, their opportunities respectively for 
indulging in perjury were possibly equal; but, conceding that 
the several witnesses, on either side, who gave testimony as to 
such material issues as relate to the carelessness and negligence 
displayed in the activities of the engineer and engine, were pos- 
sessed of equally good motives and purposes to tell the truth as 
to such instances, it is clear that the employees of the railroad 
company who were at the time of the fire actively engaged in 
operating the engine, and engaged in the switching work over 
the railway’s yard tracks, had much better opportunities for see- 
ing, noting, and observing the movements of the engineer and 
engine than the several witnesses for plaintiff company, whose 
evidence was more or less of a circumstantial nature. The en- 
gineer, fireman, conductor and other employees engaged in all 
the activities of the moment, in their testimony, spoke of inci- 
dents and things which were within their own knowledge. All 
the direct evidence, as to the construction and condition of the 
spark arrester, was given by the defendant’s witnesses who saw 
and examined the spark arrester, and who, in the nature of 
things, would be or would have been the only eyewitnesses to 
the character or condition of the spark arrester. No one of the 
plaintiff's witnesses gave any evidence founded in their own 
knowledge as to the construction or condition of the spark ar- 
rester. ‘There was no conflicting evidence as to the spark ar- 





814 Insurance Law Journal. [Sept., 


rester’s condition, except such as may be said to be circumstan- 
tial or inferential from the defendant’s testimony. There was 
nothing in the evidence to show that the spark arrester was not 
of the most improved plan, and that it was not at the time in 
good repair and working condition. Much of the adverse testi- 
mony as to the defective condition of the spark arrester appeared 
on the trial in the suggestions and contentions in argument of 
zealous counsel for the plaintiff. 

On the trial the evidence showed that some of the bagging on 
some of the cotton bales had been cut open on top of the ex- 
posed end of the cotton bales by cotton samplers, and more or 
less cotton protruded from the open space cut in the bagging 
and made the bales so cut more liable to catch fire if sparks from 
the engine fell upon the exposed places. Such evidence was only 
suggestive of a condition or incident which might show contribu- 
tory negligence. The evidence, which seemed to be strongly per- 
suasive, if not conclusive, on the issue of contributory negli- 
gence, shows that the compress company, recognizing the 
danger to which the cotton bales, remaining exposed and uncovy- 
ered on the platform, were exposed from falling sparks of pass- 
ing engines, took upon, or imposed upon, itself the duty of em- 
ploying a servant, whose only duty seems to have been to keep 
water in the barrels on the platform for use in extinguishing fire 
and looking out, as the plaintiff's witness himself says, “for fall- 
ing fire sparks”. The testimony of Napoleon Butler, a witness 
for the plaintiff company, was as follows :— 

“QQ. Had you been at the compress that day before the fire? 
A. Just about fifteen or twenty minutes before. Q. Had you 
done any work in the compress building that morning? A. I 
had filled some barrels with water. Q. What was your duty 
about the compress? A. To keep the barrels filled up and keep 
a lookout for fire, and clean up. Well, yes, sir; those were my 
duties, to notice for sparks and cinders. And I happened to slip 
off from the captain and go to dinner that day, and the train 
came in there on me, and I know it was my place to stop, and 
that is the reason | stopped, because it is my business to look 
out for sparks and watch them. But I did get back to the 
burning. I couldn't get back to the compress before the fire was 
all over everything. Q. You say you were some distance from 
the compress when the fire occurred? A. Yes, sir. Q. You 
had gone out to dinner? A. No, sir; I had done eat my dinner; 
[ had started home. Q. You say that was your business to look 
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out for fire, but you didn’t see Captain Miller, and you were slip- 
ping away? A. Yes, sir. Q. And you passed the engine on the 
track about two hundred yards away from the compress? A. 
Yes, sir. ©. You were slipping off home, were you? A. Yes, 
sir.” 

Further on in his testimony, Butler says: “The captain al- 
ways told me to keep a lookout for sparks when the engine was 
running on the compress track.” Before this fire (or the fire in 
question) he had several times put out fire sparks that flew on 
the cotton. He says, if he had been up there with a bucket ‘of 
water, that he could have done something to put the fire out. 
He says it was a matter of general talk and notoriety that there 
was danger from flying sparks, when there was switching in 
there, on account of cotton being close to the track, and it was 
his special! duty to watch the cotton. 

The evidence shows that Napoleon Butler was specially em- 
ployed to use his activities on the platform in protecting the cot- 
ton from the very falling sparks which seem to have set fire to 
the cotton, and he had slipped away and was quite a distance 
from the compress building when he first saw the fire consuming 
the cotton. Butler’s testimony shows that the compress com- 
pany, in recognition and appreciation of such duty—of a recipro- 
cal nature, as 1 have mentioned—as was suggested and im- 
posed on it by or in the compress company’s knowledge of and 
consideration for the conditions and environments which were 
apparent to the compress company, and which, necessarily, at- 
tended the business activities of the company’s management in 
handling its patrons’ cotton on the platform. 

The evidence shows that the management of the compress 
company in responding to an estimate of its sense of duty, to 
itself and the owner of the compress building, as well as to its 
duties as the bailee of the several owners of the cotton which 
was destroyed by fire, kept a man especially appointed to dis- 
charge a service which it seems, in its own estimate of things, it 
fairly owed to all persons concerned. Treating the compress 
company as such a bailee, it seems that a failure to have had 
such a service or duty, as was assigned to Butler, performed by 
some of its servants, would have been, under the circumstances, 
a signal omission of the bailee’s obligations. If the compress 
company had been the actual owner of the cotton, and it was 
now suing the defendant railway company for damages, because 
of its negligence in setting the cotton on fire, I think the facts 
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relating to Butler's neglect of the special duties assigned to him 
would show a damaging state of facts against the legal right of 
the compress company to recover damages for negligence of the 
railway company. The service or duty which the compress 
company assigned to Butler seems to show or illustrate that 
company’s view and interpretation of the nature of its obliga- 
tions, under all the circumstances, as a bailee. It may be that 
the defendant railway company did not know of the presence of 
3utler, or of the special duties which had been assigned to But- 
ler by the compress company; but the assumption by the com- 
press company of such a duty as was assigned to Butler is very 
persuasive to show that it rightfully assumed some of the risks 
in the dangers of the situation. It is persuasive, too, to show 
that the compress company recognized, and was responding 
fairly for itself to, the nature of the reciprocal relations and obli- 
gations imposed on either of the litigant companies (treating the 
compress and railway companies as the litigants herein) by the 
apparent dangers inherent in the environments of the situation. 
A new trial is granted. 
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KENEFICK 
v8. 


NORWICH UNION FIRE INS. SOC’Y.* 


The policy prohibited the storage of explosives or increase of risk within 
the control of insured under penalty of forfeiture. A statute provided 
that conditions in a policy should be construed as representations 
unless material to the risk. 


Heid, That where dynamite was stored in the building temporarily, but 
was removed by the firemen during the fire and did not contribute 
to the loss, nevertheless the policy was avoided by the violation. 


Questions of practice discussed and disposed of. 


Appeal from Circuit Court, Lawrence County. Action by 
William Kenefick and another, doing business as the Kenefick- 
Hammond Company, against the Norwich Union Fire Insur- 
ance Society. From a judgment for plaintiff, defendant appealed 
to the St. Louis Court of Appeals. Judgment of Circuit Court re- 
versed, and case certified to the Supreme Court. 


FYKE & SNIDER, for Appellant. 
Epw. J. WHITE, for Respondent. 


LAMM, J. 

In the St. Louis Court of Appeals, Bland, P. J., wrote, and, 
with the concurrence of his learned brethren on that bench, there 
was handed down 1n this case the following opinion :— 

“The facts as developed at the trial are correctly set out in 
appellant’s statement as follows: ‘On June 2, 1903, appellant 
issued to respondents its policy of insurance for $1,000, cover- 
ing the property described in said policy as follows: “$1,000 on 
their stock of supplies consisting of hay, grain and feed, scrapers, 
wagons, plows and other tools and supplies kept in their ware- 
house; all while contained in the one and one-half story brick 
building with composition roof situate on lots Nos. 14 and 15, 
block No. 3, street Nos. 143-145 West Olive Street, Aurora, 
Mo.”’ The respondents were railroad contractors engaged in 
grading a railroad some miles from Aurora. They used dyna- 
mite in blasting rock encountered in their work. They kept a 


% Decision rendered, May 29, 1907. 
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powder magazine about a mile and a half or two miles from the 
city of Aurora, where they usually kept their powder and dyna- 
mite. They did not ordinarily keep powder or dynamite in the 
building described in the policy, but the building was used to 
store grain, hay, plows, scrapers and such articles while not in 
use, and occasionally men in respondents’ employ were per- 
mitted to sleep in the warehouse. The building was close to 
the centre of the city of Aurora. Under the city ordinances no 
one was allowed to keep within the city fire limits of the city, or 
within one block of the public square or any schoolhouse or 
church, a greater quantity of blasting powder than twenty-five 
pounds, or a greater quantity of nitroglycerin (dynamite) than 
one pound. The building described in the policy was within the 
fire limits, and one block from the bank of Aurora, and one 
block from the Frisco depot. One Woodfill was appellant’s 
agent at Aurora, and countersigned the policy. At the time the 
policy was issued no powder or explosives of any kind were 
stored or kept in the building, and up to that time, and until the 
time hereinafter mentioned, nothing of the kind had been kept 
or stored in said building. On the contrary, respondents had 
kept their explosives, except such as were in use along the line 
of work, in a powder magazine constructed and located for that 
express purpose. All merchants doing business in Aurora, who 
handled powder, also had powder magazines located out of the 
city, and it was not usual or customary for merchants in Aurora 
to keep or allow about their business houses in the city any ex- 
plosives except in very small quantities. When the policy was 
applied for and issued, no request was made for permission to 
store or keep explosives in the building, and, as before stated, 
no explosives were there at that time or at any time prior there- 
to. On September 19, 1903, a fire occurred which destroyed the 
building and a portion of its contents. About a week before the 
fire occurred Woodfill went away from Aurora, and did not re- 
turn until after the fire. Up to the time he left nothing had been 
said to him about placing or storing dynamite or other explo- 
sives in the building, and up to the time Woodfill went away no 
such articles had been kept or placed in the building. On Tues- 
day or Wednesday before the fire, which occurred on Saturday, 
the respondents stored in the building described in the policy 
about two tons of dynamite, 12,500 exploders and 1,500 caps. 


These explosives had been in the car on the railroad track about 
four days before they were put in the warehouse. Respondents 
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were compelled (presumably by the railroad company) to take 
the stuff out of the cars, and put the same in the warehouse be- 
cause respondents could not get teams to haul it to their maga- 
zines, and because their magazines were full. All the explosives 
above mentioned were in the building at the time of the fire. 
The appellant had no notice of such fact, nor did its agent, be- 
cause he went away from the city before the dynamite was in 
the building and did not return until after the fire. When the 
fire occurred, it does not appear that any one representing re- 
spondents was about the premises. When the alarm was given 
the fire department went to the scene and began trying to ex- 
tinguish the fire. It soon became noised around that there was 
powder in the building. Whereupon the populace, usually at- 
tendant upon fires, withdrew to a safer place, and the firemen 
began to explore for exploders, etc., and finally located the dy- 
namite in a room which was so located that they had to chop 
with their axes their way to the powder, and through the hero- 
ism of the firemen, who risked their lives in the work, the 
dynamite and other explosives were removed in time to save 
an explosion, which would probably have resulted in loss of liie, 
as well as great damage to property in the city. The policy con- 
tains the following provisions :— 


This entire policy, unless otherwise provided by agreement 


indorsed hereon or added hereto, shall be void, * * * if 
the hazard be increased by any means within the control or 
knowledge of the insured, * * * or if (any usage or cus- 


tom of trade or manufacture to the contrary notwithstanding) 

there be kept, used or allowed on the above-described prem- 

ises * “* * gunpowder exceeding twenty-five pounds in 
quantity, naphtha, nitroglycerin or other explosives. 

“Tf the appellant had known that the dynamite and other ex- 
plosives were put, kept or allowed in the building, it would have 
canceled the policy as quickly as possible. At the close of all 
the evidence the defendants moved the court to instruct the jury 
that the plaintiffs could not recover. The court refused to give 
this instruction, and gave instructions so declaring the law to 
the jury that it was so enabled to, and did, bring in a verdict for 
the plaintiffs for the full amount of the policy. A motion for a 
new trial proving of no avail, defendant appealed. 

‘1. That the storage of powder and other explosives men- 
tioned in answer and the evidence was a violation of the terms 
of the policy does not admit of a doubt. The agent of appellant, 
who signed and delivered the policy to the plaintiffs, tried very 
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hard to swear that he knew powder was kept in the building 
when he issued the policy; but when he was pinned down to 
what he actually knew, it was shown that he had no such knowl- 
edge, and the evidence shows that it was not usual to keep 
powder in the building described in the policy of insurance. Be- 
cause the fire did not originate from the explosives temporarily 
stored in the building, it is contended by respondents that they 
did not contribute to the loss, and for this reason the policy is 
protected by section 7973, Rev. St., 1899 (Ann. St., 1906, p. 3791), 
which provides, in substance, that no condition in any policy of 
insurance shall be taken or construed as other than a mere rep- 
resentation unless it is material to the risk insured against. The 
construction the respondent would have us put upon this sec- 
tion is that no condition of a policy of insurance shall be con- 
strued as other than a mere representation unless it contributed 
to the loss. Such construction would be a perversion of both 
the language and meaning of the statute. In Dolan vs. Ins. Co. 
(88 Mo. App., loc. cit., 672) Judge Ellison, of the Kansas City 
Court of Appeals, in respect to this section, said: “This statute 
does not avoid all warranties, but only such as are not material 
to the risk. All matters warranted which are material to the 
risk are left just as they were before the statute.’ And cited in 
support of this construction the construction of similar statutes 
in March vs. Ins. Co., 186 Pa., 629, and Brown vs. Ins. Co., 172 
Mass., 498. The construction contended for by the plaintiffs 
would deny to fire insurance companies the right to limit the 
risk against which they would issue policies of insurance. That 
the storage of the explosives in the building by plaintiffs in- 
creased the risk and was a clear violation of the express provisions 
of the contract of insurance admits of no doubt. By this act the 
policy was forfeited, and the plaintiffs should have been non- 
suited, unless there was a waiver of the forfeiture. There is 
nothing in the evidence tending to show any fact or circum- 
stance by which a waiver can be inferred. No agent or officer 
of the company knew or had been informed of the storage of the 
explosives until after the fire. Plaintiffs refer to Greenleaf vs. 
Ins. Co. (37 Mo., 25), and Obermeyer vs. Ins. Co. (43 Mo., 572) 
as holding that defendant should be held liable on the policy, 
notwithstanding the violation of the contract by them. These 
cases, in effect, decide that, where a fire or marine policy con- 
tains a provision for forfeiture on the doing of a particular act 
by the insured, and the insured violates the provisions by doing 
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the act, but the company for any reason fails to take advantage 
of the forfeiture by canceling the policy, and the thing done that 
effected the forfeiture ceased to exist or have any effect or influ- 
ence on the risk insured against, and afterward there is a loss 
during the life of the policy, the company cannot invoke the dead 
and past forfeiture as a defense. The policy, in such circum- 
stances, is inoperative only while the increased risk is in exist- 
ence, and when it terminates the liability of the company will 
recommence: Schmidt vs. Ins. Co., 41 IIl., 295. The increased 
risk in this case continued down to the fire, and the policy for 
this reason was inoperative when the fire occurred. 

“2. Plaintiffs refer to a very nice point made and sustained 
by the Supreme Court of South Carolina in the case of Leggett 
vs. Ins. Co., 10 Rich. Law, 202. The policy provided that the 
keeping of gunpowder for sale, or in storage, upon or in the 
premises insured, should render the policy void. The insurance 
was upon a stock of goods and merchandise contained in appli- 
cant’s store, a part of which consisted of gunpowder. But it 
was contended and held that the word ‘premises’ referred to 
buildings insured, and as there were no buildings insured the 
gunpowder was not kept upon or in the premises insured within 
the meaning of the stipulation. The Leggett Case is distinguish- 
able from the one in hand. In the South Carolina policy the 
clause construed reads as follows: “The keeping of gunpowder 
for sale, or in storage, upon or in the premises insured’, etc. The 
goods insured in the case in hand were insured while located and 
contained in a one and one-half story brick building, with com- 
position roof situated on lots 14 and 15, block 15, Nos. 143-145 
West Olive Street, Aurora, Mo. That part of the prohibitive 
clause under review reads as follows: ‘If illuminating gas or 
vapor be generated in the described building (or adjacent there- 
to) for use therein; or if (any usage or custom of trade or 
manufacture to the contrary notwithstanding) there be kept, used 
or allowed on the above described premises benzine, benzole, 
dynamite, ether, fireworks, gasoline, quickfire, gunpowder ex- 
ceeding twenty-five pounds in quantity, naphtha, nitroglycerin 
or other explosives, phosphorus or petroleum or any of its prod- 
ucts of greater inflammability than kerosene oil of the United 
States standard (which last may be used for lights and kept for 
sale according to law but in quantities not exceeding five bar- 
rels provided it be drawn and lamps filled by daylight or at a dis- 
tance not less than ten feet from artificial light); or if a building 
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herein described, whether intended for occupancy by owner or 
tenant, be or become vacant or unoccupied and so remain for 
ten days.’ The intent and purpose of this clause is plain. The 
words ‘building’ and ‘premises’ are used interchangeably. The 
prohibition goes to the storage or the keeping of the prohibited 
articles in the building where the goods insured were located. 
We are relieved of subtleties and fine distinctions in contracts of 
insurance under the laws of this state which require them to be 
construed like any other contract. 

“3. Plaintiffs further contend that the case was tried upon a 
theory adopted by the defendant, and it is thereby estopped to 
raise an objection to the action of the court in overruling its de- 
murrer to the evidence and submitted the issues to the jury. It 
is a well-settled rule of practice in this state that, where parties 
try a cause upon a certain theory, neither party can have the 
case considered on another and different theory in the Appel- 
late Court: Mirrieless vs. Railway, 163 Mo., loc. cit., 486, and 
cases cited. But where, as was done in this case, the defendant, 
at the close of all the evidence, offers a demurrer to the evidence 
as a whole, which the court refused to grant, and he saves his 
exceptions to the rulings of the court, the Appellate Court is 
required to review all the evidence heard on the trial, and de- 
termine for itself whether or not there is substantial evidence in 
support of the verdict: McPherson vs. Railway, 97 Mo., 253; 
Weber vs. Railway, 100 Mo., 194; Hilz vs. Railway, tot Mo., 36; 
Jennings vs. Railway, 112 Mo., 268; Kerr vs. Cusenbary, 60 
Mo. App., loc. cit., 560; Flinn vs. Bldg. Ass’n, 93 Mo. App., 444. 
There is no substantial evidence in the record in support of the 
verdict. On the contrary, the evidence clearly shows beyond 
peradventure that the policy was inoperative at the time of the 
fire, and the demurrer to the evidence should have been given. 

‘Judgment reversed.” 

Thereupon Judge Bland was of the further opinion that the 
third paragraph of the opinion rendered is opposed to the opin- 
ion of the Kansas City Court of Appeals, in the case of Frank- 
enthal vs. Assurance Co. (76 Mo. App., 15), and the cause was 
certified here for determination in accordance with section 6 of 
the amendment made in 1884 to article 6 of the Constitution. 

1. The proposition in the third paragraph is to the effect that, 
where a defendant challenges plaintiff's theory of the sufficiency 
of all the evidence to make a cause for plaintiff by submitting an 
instruction in the nature of a demurrer to the evidence at the 
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close of the case, such defendant does not estop himself or waive 
his right on appeal to pursue his exception to the court’s ruling 
on such demurrer by asking and receiving instructions the con- 
verse of those given for plaintiff. Is that proposition good law? 
Eminently so, because :— 

(a) In construing rules of appellate practice in accordance 
with right reason, regard must be had to the difference between 
the position occupied by a defendant and that occupied by a 
plaintiff. The plaintiff goes into court voluntarily. The de- 
fendant is “lugged” in—that is, pulled in by the lugs—will ye, 
mil ye. ‘The plaintiff goes up to battle on his own ground. He 
pitches the field. The defendant by a plea in avoidance may un- 
dertake to flank plaintiffs position, and select another battle 
field. The trial court may parry the flanking operation, and 
force defendant to join battle on the position taken by plaintiff. 
Having been thus coerced, and having yielded, as he was in duty 
bound to vield (and because he could not help himself), how can 
it be said that, because he made the very best of a bad bargain, 
and tried “to pluck the flower, safety, from the nettle, danger”, 
he lost his right to complain of the court’s ruling in coercing 
him? In commenting upon this question, Gantt, J., in Cochran 
vs. People’s Ry. Co. (113 Mo., loc. cit., 366), said: “It must be 
remembered that a defendant occupies a different attitude from 
his adversary, the plaintiff. The plaintiff brings the action. If 
the ruling is adverse, he may take a nonsuit. Not so with the 
defendant. He is in court without his consent. The court may 
make any number of rulings that he may deem erroneous, but 
he cannot abandon the case. He is in court and must remain till 
the cause is finished. He has a right to tender as many defenses 
as he has. If the court erroneously deny him one, he must avail 
himself as best he can of those remaining. He, however, advises 
the court and his adversary of his claim, and, if he submits, as he 
is bound to do, to the ruling of the court, and tries his case in 
accordance with its judgment, on what principle is he estopped 
from complaining of the action of the trial court and his adver- 
sary in forcing him to fight the battle upon ground selected by 
them and at a great disadvantage to him? We see no element of 
estoppel in such a case.” The reasoning in Barker vs. Ry. Co. 
(126 Mo., loc. cit., 151) is to the same effect. There Barclay, J., 
for this court in banc, said: “Nor can it matter, in the result, 
that the defendant’s counsel, on cross-examination, asked the 
witness to repeat his account of the interview with the conductor. 
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That course did not amount to a waiver of the right to urge the 
exception already saved to the ruling of the court in admitting 
that interview. Counsel might properly conform to that ruling 
for the purposes of the trial, without thereby waiving the right 
to review the admission of incompetent evidence that had come 
in, over his objection. After that evidence was before the jury, 
he might then combat it, or meet it, as best he might, without 
waiving his exception already taken: Tobin vs. Railroad (1891, 
Mo.), 18 S. W., 996; Martin vs. Railroad (1886), 103 N. Y., 626.” 
So, Brace, P. J., in Donnell vs. Wright (147 Mo., loc. cit., 648), 
said: “It is contended, however, that the plaintiff waived this 
bar by offering evidence and asking instructions on the issue 
submitted to the jury. Had he voluntarily done so, this might 
have been the case; but as he was constrained to this course by 
the adverse rulings of the court, he is not precluded from insist- 
ing on the error.” And in Bailey vs. Kansas City (189 Mo., loc. 
cit., 513), it was said: “It is further suggested by respondent that 
appellant cannot take advantage of said error, because, after the 
introduction of the evidence complained of, it proceeded on its 
own account to introduce evidence of the subsequent repairs and 
reconstruction of the sidewalk. Of this suggestion suffice it to 
say that the participation in error by inviting it waives the right 
of subsequent complaint by the losing party on appeal. But the 
reason ot the rule ought not to permit its application to a case 
where the losing party, as here, does not invite the error, but 
yields under protest to the theory of the trial court and there- 
aiter tries, as best he may, to ameliorate his plight by adminis- 
tering an antidote to the poison already injected in the case, to 
see if, peradventure, he may not be able to render it innocuous.” 

The reasoning of the cases cited by Bland, P. J., in paragraph 
3 is in accord with that of the foregoing cases, and sustains the 
proposition in that paragraph. Indeed, it was a favorite notion 
of writers on sprightlier themes than the law, commencing, may- 
be, with Aristophanes, and coming on down through a line of 
wits, including Butler, Scarron and Goldsmith, that :— 

“For he who fights and runs away 
May live to fight another day; 


But he who is in battle slain 
Can never rise and fight again.” 


Transmitting that notion into allowable law phrase, it might 
read thus: He who fights and runs away from a position taken 
on his answer and at the trial, because driven away by the court, 
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may live to fight another day on appeal in the same position, if 
he marked the spot by an exception; but he who is in battle 
slain, that is, who selects his place voluntarily, and who legally 
(speaking in figure) dies in his tracks on his selected theory, 
can fight no more on appeal, because (as once a mortgage, al- 
ways a mortgage, so) once fairly dead, always dead. 

(b) The rule respondent invokes is the sensible commonplace 
of the law, that a case must be heard on appeal on the same 
theory it was tried below. That rule is constantly applied in 
many ways. But care must be exercised to put one’s finger on 
the theory upon which the case was tried. What if there be two 
theories? May one be taken and the other left? If a plaintiff 
and defendant jointly select a theory and try their case on that 
theory, neither may stray from it on appeal. If either litigant 
tole the court into error, the one to blame may not complain. 
So, if plaintiff and defendant jointly tole the trial court into error, 
neither may complain of that error on appeal. But it must not 
be forgotten that a defendant, in his defense, may have a quiver 
full of arrows, may be allowed more than one theory—may have 
two strings to his bow withal. For instance, his first theory may 
be that he is not liable as a matter of law on all the facts. His 
next theory may be that it is a question of fact to be put to the 
jurv whether, under the evidence, he is liable on the issues put 
to them on plaintiff's theory of the case. Precisely so is the rec- 
ord in this case. By answer, by its course at the trial, and by the 
mandatory instruction asked and refused, defendant insisted it 
was not liable on the facts as a matter of law. The trial court 
refused to go hand in hand with defendant on that theory; and 
defendant, adjusting itself to the court’s theory, is not now es- 
topped to reassert its first theory, and waived none of its legal 
rights on appeal. 

(c) It was said by Justice White, in Hansen vs. Boyd (161 U. 
S., loc. cit., 402), that: “There was no motion made at the close 
of the evidence to direct a verdict, and both parties therefore 
agreed to the submission of the issues of fact to the considera- 
tion of the jury. In the absence of such a request, we must as- 
sume that there was sufficient evidence to warrant the court in 
permitting the jury to draw the inferences proper to be deduced 
from the evidence in the case.” In Hartford Ins. Co. vs. Unseli 
(144 U. S., loc. cit., 451) it was said by Justice Harlan: “The 
only ground for serious doubt in respect to the case is whether 
the evidence was sufficient in any view of it to sustain the theory 
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that the defendant had by its course of business with the assured 
led him to believe, and that he, in good faith, believed, that the 
company waived, as to him, a strict performance of the condi- 
tions as to the payment of dues or premiums, and whether, if 
the court had given a peremptory instruction to find for the de- 
fendant, the verdict and judgment would have been disturbed. 
3ut we need not consider the case in those aspects; for the de- 
fendant assumed that it would be submitted to the jury, and 
asked instructions touching the several points on which it relied. 
It did not ask a peremptory instruction for a verdict in its be- 
half. It cannot, therefore, be a ground of reversal that the is- 
sues of fact were submitted to the jury.” 

It would seem from the foregoing that the highest court in the 
land looks upon a failure of appellant to ask a peremptory in- 
struction as equivalent to assuming that the case was a proper 
one for the jury on the facts—a theory he is bound by on appeal. 
lf this be good law, how can it also be good law that, if appel- 
lant does ask a peremptory instruction, and it is disallowed, he 
waives his right to challenge the ruling by asking the converse 
of respondent's instructions and thus, maybe, winning out on 
respondent’s own theory? To so hold would be the same as to 
say that appellant waived his point by asking no peremptory 
instruction, and (mirabile dictu) waived it by asking one. That 
is, he can stand on neither foot, and the last state of that man 
is worse than the first. As we understand Frankenthal vs. Ins. 
Co. (70 Mo. App., 15) the doctrine of that case is not necessarily 
in conflict with paragraph 3 of the opinion. In another case 
(Hopkins vs. Modern Woodmen of America, 94 Mo. App., 402) 
the ixansas City Court of Appeals came nearer to a decision con- 
trary to the third paragraph of Judge Bland’s opinion than in 
the Frankenthal Case. See page 409 of 94 Mo. App. In that 
case there was a peremptory instruction asked, and it was held 
that a right to a review of the ruling nisi on that instruction, un- 
der the record before the court, was waived by asking other in- 
structions. In a still later case (Eberly vs. Railroad, 96 Mo. 
App., loc. cit., 367, et seq.) that court had under exposition the 
same question. It would seem from the ruling in the Eberly 
Case that the Hopkins Case rode off on a peculiar condition of 
the record—a condition we cannot meke out precisely. In the 
Eberly Case the orthodox rule was announced that an instruc- 
tion in the nature of a demurrer to the evidence saves the point 
that there was no case to go to the jury on the facts and law. 
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But if in either of those cases that court intended to say that 
the bill of exceptions should show the order in which instructions 
were asked or refused, and that there is vital significance in such 
punctilio, then such ruling is of doubtful utility in arriving at 
ultimate justice. In strict logical order, if defendant contends 
there is no case to go to the jury, he should hand up his instruc- 
tion in the nature of a demurrer first and at once at the close of 
the case, because, if that instruction be given there is no use of 
considering any other. But the practice is for both sides to 
hand their instructions up to the judge at one and the same time. 
Many trial judges require this to be done, so that the court may 
have them all under his eye, may consider them by and large, 
and pick and choose as his judicial acumen may fortify his sense 
of justice and prompt his action. We can see nothing material 
or vital in the mere order in which the instructions are asked or 
passed upon. They look alike whether viewed from “a” down to 
“izzard”, or vice versa, from “izzard” up to “a”. Moreover, the 
record in this case does not specify the order in which the instruc- 
tions were asked. Learned counsel are supposed to know the 
law—are presumed to be skilled in the rules of logical order and 
sequence—and to do their duty. Hence, in the absence of an 
abstract specifying the order in which instructions were asked, 
as here, it would be presumed they were asked in due order and 
sequence. Respondents and appellant rebrief the case for this 
court, and respondents urge the view that appellant waived its 
mandatory instruction when it participated in asking instruc- 
tions on the issues under plaintiffs’ theorv. There is no merit 
in the contention. 

2. We have gone over the record, and considered the conten- 
tions pro and con. We find the statement adopted by Bland, 
P. J., from appellant’s brief to be lively, but fair. We find the 
doctrine announced by him sound. It would be a startling 
proposition if tons of dynamite and other forms of explosives 
would not be said to be “material” to an insurance “risk”. No 
judge would have to take the opinion of twelve men on that 
point. There was no waiver shown by the evidence, and there 
was nothing to indicate that appellant was so foolish as to un- 
dertake to insure powder against fire under the head of “sup- 
plies”. Plaintiffs grossly violated the ordinances of Aurora and 
the terms of the policy when they subjected the town to the 
hazard of destruction, and when they, in a most inflamed way, 
subjected the defendant to the hazard of loss. It would be im- 
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proper, aye, impossible, to compress within the limits of a judi- 
cial formula what would be material to a risk under any and all 
circumstances. Danger lurks in generalization. It is well 
enough to decide the case at bar on the record before us; and 
on this view we have no hesitancy in agreeing with the conclu- 
sion of the St. Louis Court of Appeals that, as a matter of law, 
plaintiffs avoided their policy. 

The judgment of the Circuit Court is accordingly reversed. 
All concur. 


SUPREME COURT OF MISSISSIPPI. 


WARD ET AL. 
v8. 


DAVID & JONATHAN LODGE, No. 1,976, 
G,. U. O. O. F. IN AMERICA.* 


Members of a benevolent society are bound to exhaust the remedies pro- 
vided by its by-laws for correcting errors, where ample, before re- 
sorting to outside tribunals. 

A benevolent society has a right to create a compulsory insurance de- 
partment to which members must contribute, where the by-laws pro- 
vided that new laws might be adopted by a two-thirds vote, and a 
law creating such department was passed accordingly. 


Appeal from Circuit Court, Monroe County. Mandamus, on 
petition of Charles W. Ward and others against the David & 
Jonathan Lodge, No. 1,976, Grand United Order of Odd Fel- 
lows in America. From an order overruling a demurrer to de- 
fendant’s plea, petitioners appeal. 

The petition alleged that petitioners were members of the de- 
fendant lodge, having paid dues, assessments, etc., and that they 
were denied admission to, and the rights and privileges of mem- 
bership in, the lodge for the alleged reason that they had failed to 
take out the lodge insurance policy issued by a department of the 
defendant order. The defendant filed a special plea setting up 
the enactment of a law, by a two-thirds vote of the order, creat- 
ing a compulsory insurance department of the order, and that 
the petitioners had failed to take out insurance as required by 
this law; that they had due notification of the requirement, and 


* Decision rendered, March 11, 1907. 
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had had opportunity to comply with its mandates, which applied 
to all members of the order at the time the law was passed, as 
well as to future members; and, further, that petitioners had not 
availed themselves of their right to appeal to the designated au- 
thorities of the order, and hence had no standing in court. 


MCFARLAND & MCFARLAND, for Appellants. 
Gro. C. PAINE, for Appellee. 


CALHOON, J. 
By consent the court below had, and we have, submitted the 
general laws of the order and the by-laws of the district organi- 
zation to consider in determining the demurrer of appellant to 
the plea of appellee to the petition of appellant for mandamus. 
The association was “for the purpose of maintaining, man- 
aging and controlling a benevolent and friendly society”. It 
originally had numerous laws adopted by it, the first oné of 
which avowed the object to be “for raising a fund for the relief 
of the members when sick, lame or disabled, and for insuring a 
sum of money to assist in defraying the expenses of burial (to 
be paid to the widow, legal executors, administrators or assigns 
of a member deceased), or to assist in defraying the expenses of 
the burial of the wife or child of a member”. By law No. 8 of 
the order it is provided that new laws may be adopted by a two- 
thirds vote. By this two-thirds vote a law was enacted by the 
order creating a compulsory insurance department, requiring 
payment of $1 per month by all members. Accordingly this was 
applied to all members, except those over seventy years old or 
who became blind or paralyzed while members, etc. This, we 
think, applied to the then members and to future members. It 
was further provided that those who failed to pay should no 
longer meet with the lodge. The appellants refused to pay, 
though repeatedly notified to do so, and so were refused ad- 
mittance; and hence their application for a writ of mandamus. 
Appeals are amply provided for within the order, but appel- 
lants took no appeal there before applying to the courts, and 
therefore, as we think, have no standing in courts. We also 
think the law of the order, enacted by a two-thirds vote, became 
a valid law of the order, and was not unreasonable or void. 


Affirmed. 
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COURT OF APPEALS OF MARYLAND. 


THOMAS 
v8. 

FIDELITY & CASUALTY CO. or New York.* 

Where the insured, an elderly man, fell and broke a bone in his ankle, 
and shortly afterward died, the injury having healed, and, according 
to the medical testimony, while the injury would probably have 
been trifling if his arteries had been good, he was suffering from a 
diseased condition of the arteries and died directly from congestion 
of the lung contributed to by a degeneration of the brain, death was 
not the result of the accident, independent of all other causes within 
the meaning of the policy. 

The admission of a hypothetical question to an expert need not be based 


on proven facts in cross-examination, but per contra in direct exami- 
nation. 


Appeal from Court of Common Pleas. Action by Isabella 
Thomas against the Fidelity & Casualty Company of New York. 
From a judgment for defendant, plaintiff appeals. 


CLARENCE TUCKER and JosEPH N. ULMAN, for Appellant. 
CHARLES MARKELL, JR., and VERNON CookK, for Appellee. 


BRISCOE, J. 

This is a suit at law, brought by the appellant against the ap- 
pellee to recover on an accident insurance policy issued by the 
appellee company on the life of the appellant’s husband as bene- 
ficiary under the policy. The declaration contains the usual 
money counts and a special count. The special count avers that 
the defendant, by its policy of insurance, dated the 18th day oi 
November, 1904, did insure David W. Thomas for the period of 
one year against death resulting, directly and independently of 
all other causes, from bodily injuries sustained through external, 
violent and accidental means, agreeing that if death should re- 
sult within ninety days from the injuries the defendant would 
pay the beneficiary in the policy named, who is the plaintiff in 
this action, if surviving, the sum of $10,000; and that on or about 
the 14th day of December, 1904, David W. Thomas was injured 
by an accident, which caused his death, on or about the 31st day 
of January, 1905. The defense on the part of the company is 





% Decision rendered, June 26, 1907. 





1907.] Thomas vs. Fidelity & Casualty Co. asl 


that the death of the insured did not result, directly or inde- 
pendently of all other causes, from bodily injuries sustained 
through external, violent or accidental means, but on the con- 
trary resulted from diseases in no way caused by external, vio- 
lent or accidental means. The judgment was in favor of the de- 
fendant, and the plaintiff has appealed. 

At the trial of the case the plaintiff reserved nine exceptions, 
eight of them being to the admissibility of evidence, and the ninth 
to the granting of the defendant’s second prayer. This prayer 
was granted at the conclusion of the plaintiff's case, and is as 
follows: The defendant prays the court to instruct the jury that 
it appears from the uncontradicted evidence that the death of 
the deceased did not result, directly and independently of all 
other causes, from bodily injuries sustained through external, 
violent and accidental means, and therefore, under the pleadings, 
their verdict must be for the defendant. The prayer being in the 
nature of a demurrer, it becomes necessary for us to examine the 
evidence upon which it was based. The policy, which is con- 
ceded to be a Maryland contract, is dated October 18, 1904, and 
provides that the Fidelity & Casualty Company of New York 
(herein cailed the “company”’), in consideration of the premium 
and of the statements in the schedule of warranties hereinafter 
contained, which statements the assured makes on the accept- 
ance of this policy and warrants to be true, does hereby insure 
the person named and described in said schedule (and herein 
called the ‘‘assured”) for the period of one year from noon, 
standard time, of the day this contract is dated (1) against disa- 
bility or death resulting, directly and independently of all other 
causes, from bodily injuries sustained through external, violent 
and accidental means (suicide, sane or insane, not included); 
and (2) against disability from illness, as hereinafter defined. 

The undisputed facts are that the insured, David W. Thomas, 
on the 17th of December, 1904, while walking upon W. Saratoga 
Street, in the city of Baltimore, slipped and fell upon the pave- 
ment and injured his ankle. There was snow and ice on the 
pavement at the place of the accident, and his fall is alleged to 
be due to this condition of the street. He returned shortly after 
the fall to the Young Men’s Republican Club, where he had left 
a number of friends to go to the Hotel Rennert, and com- 
plained of suffering. considerable pain in his right leg. Dr. 
Chambers subsequently diagnosed the injury as a fracture of the 
fibula, the small outer bone of the ankle. He died on January 
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31, 1905. The insured was a man of sixty-four years of age, and 
at the time of his death the fracture of the ankle had completely 
healed. Dr. Chambers, who treated him continuously from the 
date of the accident, December 17, 1904, until his death, on Janu- 
ary 31, 1905, in the proofs of loss submitted to the appellee, gave 
as the cause of death: “The primary cause due to the injury and 
consequent shock, due to the fall; contributory, encephalo men- 
ingitis; immediate cause, lung congestion.” He testified that 
encephalo meningitis was a disease. It is an old form or some 
form of change in the meninges that cover the brain; changes 
going on in the brain surface. It is an affection of the brain 
covering. It means a degeneration. In answer to the following 
questions, he said: “Q. Doctor, you don’t mean to say all men 
of sixty-four have encephalo meningitis? A. I don’t mean all 
men under or over sixty-four that die, die from encephalo menin- 
gitis. That is one of the things you can die from, and, in my 
judgment, that is one of the things he did die from. Q. Isn’t 
that the principal one? A. That was the most aggravating fac- 
tor. The final congestion of his lung was the immediate cause. 
©. Did you think the encephalo meningitis was the primary 
cause? A. I think that was a contributing cause. Q. When 
you filled out the certificate to the health department you gave 
encephalo meningitis as the cause of death? A. Yes. Q. That 
is a disease, is it not?) A. Yes.” The proof further shows that 
at the time of the accident the insured was suffering from a dis- 
ease called “arterio sclerosis”, which is a diseased condition of 
the arteries. Dr. Chambers testified he had more or less marked 
arterio sclerosis. He also testified: “Q. Doctor, an injury to 
the ankle of the kind that Colonel Thomas had couldn't, of 
course, have produced arterio sclerosis in a man who didn’t have 
it, could it? A. Oh, no. It would only be a dangerous factor in 
a man suffering under those conditions. ©. Then doctor, 
wouldn’t you say arterio sclerosis was one of the contributing 
causes that brought about his death? A. I think if his arteries 
had been perfectly good, it would have been a trifling injury, but, 
as it was, it was a very strongly contributing factor to his death. 
©. Then are you still of the opinion, as expressed by you in the 
proofs of death, that the accident was the primary cause of 
Colonel Thomas’s death? A. What I meant to state by that is 
this: The probabilities are, all the probabilities are, that if he had 
not received this accident he would not have succumbed to those 
conditions to which he did in so short a time; that it precipitated 
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those changes and conditions, which frequently occur in a man 
having arterio sclerosis. All those conditions can be precipi- 
tated by an accident.” 

Now, upon the evidence disclosed by the record in this case 
it cannot be held that the death of the insured was caused by the 
injury, independently of all other causes. On the contrary, it 
appears from this uncontradicted evidence of Dr. Chambers, the 
physician who attended him from the date of the accident until 
his death, that the fracture of the ankle had entirely healed, and 
that it could not have caused the arterio sclerosis which existed 
at the date of the accident; that encephalo meningitis was one 
of the things “he died from” and the accident would have been 
a trifling injury if his arteries had been in a healthy condition. 
The ianguage of the policy is clear and plain, and death must 
result, “directly and independently of all other causes, from 
bodily injuries sustained through external, violent and accidental 
means”. In Dulany vs. Fidelity & Casualty Co. (105 Md., ) 
we said, under the repeated decisions of this court, the policy 
must, like other contracts, be construed according to the sense 
and meaning of the language in which the parties have seen fit to 
express themselves, and they must abide by that language, even 
though its selection turn out to have been unwise or unfortunate. 
A party seeking to secure insurance against a certain contingency 
must pay due regard to the contents of the policy offered him, 
and select one which plainly provides for the risk which he seeks 
to cover. While the expression, “independently of all other 
causes”, used in the policy in the case at bar, has not been con- 
strued in any of the decisions of this court; the weight of au- 
thority in other jurisdictions is decidedly against the construc- 
tion urged by the appellant here. In National Masonic Accident 
Ass'n vs. Shryrock (20 C. C. A., 3) the court said: “If the appel- 
lee suffered such an accident (a fall on the street), and his death 
was caused by that alone, the association agreed by the certifi- 
cate to the promised indemnity. But if he was affected with a 
disease or bodily infirmity which caused his death, the associa- 
tion was not liable under this certificate, whether he also suffered 
an accident or not. If he sustained an accident, but at the time 
it occurred he was suffering from a pre-existing disease or bodily 
infirmity, and if the accident would not have caused his death if 
he had not been affected with the disease or infirmity, but he 
died because the accident aggravated the effects of the disease, 


or the disease aggravated the effect of the accident, the death in 
VoL. XX XVI.—53. 
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such a case would not be the result of the accident alone, but it 
would be caused partly by the disease and partly by the accident, 
and the contract exempted the association from liability there- 
for.” In the case of Maryland Casualty Co. vs. Glass (29 Tex. 
Civ. App., 159), where the policy contained the expression “in- 
dependent of all other causes”, the court said: “The burden of 
establishing the fact that the death of M. E. Glass resulted, in- 
dependent of all other causes, from chloroform administered to 
him, is on the plaintiff. In other words, she must prove that the 
anesthetic was proximately the sole cause of his death. If his 
death was caused by it alone, the appellant, by the policy, is lia- 
ble to the appellee in the principal sum therein specified. But if 
he was afilicted with the disease which caused or directly con- 
tributed to his death, the company would not be liable, though 
chloroform might have been a cause concurring with his afflic- 
tion in producing death. If he was suffering from appendicitis, 
as is shown by the indisputable evidence, and if the anesthetic 
would not have caused his death had it not been for such afflic- 
tion, but he died because the chloroform aggravated the effects 
of the disease, or appendicitis aggravated the effect of the drug, 
the company would not be liable under its contract. For in 
either event appendicitis and chloroform would be concurring 
and inseparable agents proximately contributing to his death, 
and it could not have been the result of an injury from anzs- 
thetic, independent of all other causes.” And to the like effect 
are the cases of United States Mut. Accident Ins. Co. vs. Barry 
(131 U. S., 100), and Commercial Travelers’ Ass’n vs. Fulton 
(24 C. C. A., 654), and other cases there cited. 

We have examined with some care the very able and carefully 
prepared brief submitted on the part of the appellant, and the 
cases relied upon and cited therein. They are clearly distin- 
guishable from the case now before us, because they rest upon 
dissimilar facts. In the case at bar, the injury which the insured 
sustained from the fall completely healed before his death, and 
according to the uncontradicted evidence of Dr. Chambers would 
have been a trifling injury, and could not have caused either ar- 
terio sclerosis or encephalo meningitis, which were the causes 
of his death. On the state of facts disclosed by the record, we 
are of the opinion that the court below was entirely right in 
withdrawing this case from the jury and in granting the defend- 
ant’s second prayer, to the effect that the death of the insured 
did not result, directly and independently of all other causes, 
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from bodily injuries sustained through external, violent and ac- 
cidental means. 

We have examined the eight bills of exceptions relating to the 
rulings on the evidence, and find no error therein. The first, sec- 
ond and fourth bills of exception relate to questions asked and 
answered by Dr. Chambers on cross-examination. The rule that 
a hypothetical question to an expert witness must be based upon 
facts proved in the case does not apply to cross-examination. 
Mr. Jones, in his work on Evidence, says: “Although we have 
seen that on direct examination the hypothetical questions must 
be based on facts proved, or which the evidence tends to prove, 
no such limit is imposed upon the cross-examination. For the 
purpose of testing the accuracy or credibility of the expert, or 
the value of his opinions, he may be interrogated as to pertinent 
hypothetical cases concerning which no evidence has been 
given.” The extent to which the examination may go in respect 
to such collateral matters rests in the sound discretion of the 
court, and the exercise of such discretion will not be reviewed 
on appeal, unless abused: Wigmore on Evidence, § 684. The 
second and fourth exceptions are practically the same as the 
first, and the questions asked were properly admissible on cross- 
examination. The third exception relates to the refusal of the 
court to allow Dr. Chambers to answer a long hypothetical 
question on redirect examinations, based upon assumed facts, of 
an autopsy on the body of the insured. There was no evidence 
as to the facts disclosed at the autopsy, and the question would 
have been clearly inadmissible upon examination in chief, and 
was improper on redirect examination: Safe Deposit Co. vs. 
Berry, 93 Md., 568; Electric Light Co. vs. Lusby, too Md., 634. 
The fifth, sixth, seventh and eighth bills of exception relate to 
the question of the alleged breach of warranty, and in the view 
we have taken of the case it is not necessary to consider them. 
The rulings of the court in refusing to allow the questions to be 
asked, embraced in these exceptions, could not have injured the 
plaintiff. 

Finding no error in the rulings of the court, the judgment, for 
the reasons assigned, will be affirmed. 

Judgment affirmed, with costs. 


Insurance Law Journal. 


SUPREME COURT OF GEORGIA. 


PERRY ET AL. 
vs. 
TWEEDY.* 


In ordinary life insurance, where no power of divestiture or to change 
the beneficiary is reserved in the policy, the issuance of the policy 
confers a vested right upon the person so named as beneficiary, and 
the insured cannot transfer such interest to any other person with- 
out the consent of such beneficiary. 

Where a man insured his life under a regular life policy, and designated, 
as the beneficiary to whom the amount of insurance should be paid 
at his death, his wife, her executors, administrators or assigns, and 
she died before the death of the insured, without having made any 
assignment, her interest in the policy was an asset of her estate, and 
the persons who would be entitled, under the intestate laws, to 
share in the personal estate of such beneficiary at the time of her 
death would be entitled also to share in the proceeds of the policy 
upon the death of the insured. 

The fact that the policy was not payable unti) after the death of the in- 
sured would not prevent him from being interested in the assets left 
by the deceased. 

Where, after the death of the insured, the administrator of his wife, the 
beneficiary, collected the amount due under two such policies, there 
having been no children or descendants of children, and the hus- 
band having been the sole heir of the wife, and having survived her, 
his administrators were entitled to recover from her administrator 
such proceeds, to be distributed as his estate, instead of being dis- 
tributed among the mother, brothers and sisters of the beneficiary. 
question is raised as to whether there were any debts of the bene- 
ficiary, or whether, upon the collection of the proceeds of the poli- 
cies by the administrator of the beneficiary, such indebtedness should 
be paid therefrom before payment of the same to the administrators 
of the husband. 

There is a difference between a certificate of membership in a mutual 
benefit association and an ordinary life insurance policy in reference 
to the matters dealt with in the preceding notes; and decisions made 
in cases arising upon mutual benefit certificates, or by-laws of benefit 
societies, are distinguishable from those arising in regard to ordinary 
life insurance policies. 


Error from Superior Court, Putnam County. Action by J. E. 
Perry and others, as administrators of Mark C. Perry, against 
J. R. Tweedy, as administrator of Augusta Perry, deceased. 
Judgment for defendant, and plaintiffs bring error. 


Statement of facts by LUMPKIN, J. 


Perry and others, as administrators of Mark C. Perry, brought 
their action against Tweedy, as administrator of Augusta Perry, 








* Decision rendered, May 17, 1907. Syllabus by the Court. 
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alleging as follows: On February 18, 1893, Mark C. Perry ob- 
tained a policy of insurance upon his life to be issued by the 
Mutual Life Insurance Company of New York. By its terms it 
was made payable to his wife, Augusta Perry, her executors, ad- 
ministrators or assigns. On April 2, 1894, he obtained another 
policy similar to the first. Mrs. Perry died intestate some six 
years before her husband, having had no children, and leaving 
her husband as her sole heir. From the date of the issuance of 
the policies to the time of her death, and afterward to the time of 
his own death, the premiums were paid by him, and at his death 
there was due and payable on one of the policies $1,487.50, and 
on the other $1,000. He died in the early part of the year 1905. 
Previous to this there had been no administration on the estate 
of Mrs. Perry, but shortly after the death of Perry, Tweedy was 
appointed as administrator of her estate, and made claim for the 
amounts due on the policies. Payment was made to him by the 
company, and the sum so received is now in his hands. Plain- 
tiffs claim that upon the death of Mrs. Perry her interest in the 
policies descended to and became the property of her husband; 
that her mother, brothers and sisters who survive her cannot in 
law become beneficiaries of the policies; and that plaintiffs are 
entitled to have the proceeds of the policies paid to them for 


the purpose of paying the debts of Perry and making distribu- 
tion to his brothers and sisters, who are his next of kin and heirs 
at law. They have made demand upon Tweedy, as administrator, 
for such money, but he has refused their demand. They prayed 
for judgment, for general relief, and for process. The defendant 
filed a general demurrer to the petition, which was sustained, 
and the plaintiffs excepted. 


Crum & Jonss, for Plaintiffs in Error. 
W. F. JENKINS & Son and TuRNER & Apams, for Defendant 
in Error. 


LUMPKIN, J. (after stating the facts). 

According to the great weight of authority, in ordinary life 
insurance, where no power of divestiture or to change the bene- 
ficiary is reserved in the policy, the issuance of the policy confers 
a vested right upon the person so named as beneficiary, and the 
insured cannot transfer such interest to ahy other person with- 
out the consent of such beneficiary. It has been suggested that 
this rule may have had its origin in statutory provisions, and 
that legislative enactments may have had an influence in the de- 
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velopment of the doctrine. However this may have been, the 
doctrine itself has become a prevailing one, regardless of stat- 
utes, and in jurisdictions where no such statutes have existed: 
3 Am. & Eng. Encyc. Law (2d Ed.), 980 et seq., and notes; New 
York Life Ins. Co. vs. Ireland (Tex. Sup.), 17 S. W., 617; Cen- 
tral Bank of Washington vs. Hume, 128 U. S., 195; Hubbard vs. 
Stapp, 32 Ill. App., 541. In Smith vs. Head (75 Ga., 755) it was 
held that, where a husband made a policy of life insurance pay- 
able to his wife at his death, it became her property. In the 
opinion, Chief Justice Jackson said: ‘This policy, payable at 
her husband's death, is her property. The policy is payable to 
her then. It is as much hers as any other property can be, as 
any note payable in the future, or any fee in remainder, or any 
other property not to be used by her till a certain event tran- 
spires.”” See, also, Cason vs. Owens, 100 Ga., 142, 144. A policy 
of life insurance is a chose in action, even before the death of the 
insured: Steele vs. Gatlin, 115 Ga., 929, 931. 

These policies were on their face payable, upon the death of 
the insured, to his wife, her executors, administrators and as- 
signs. If, as just held, she had a vested interest in them, upon 
her death during the lifetime of the insured that vested interest 
or asset was as much a part of her estate as any other personal 
property which she may have left. Suppose that she had left a 
chose in action maturing, or a promissory note payable upon 
the death of her husband; clearly this would have been a part of 
her estate, and would have been dealt with as such. The fact 
that a life insurance policy may be terminated by failure to pay 
premiums, or on other grounds stated in the contract, in no way 
affects the principle that it is a chose in action, and as such be- 
comes a part of the estate of the deceased beneficiary. Mr. Joyce, 
after considering various decisions, states the general rule thus: 
“If a person designates another as beneficiary under a regular 
life policy, and the person designated dies before the insured, 
then, in the absence of anything to the contrary in the contract, 
the interest in the policy will pass to the executor or adminis- 
trator of the beneficiary, and be subject to distribution under 
the intestate laws of that state. If the person designated is a wife 
or some near relative of the insured, and the latter would, under 
the intestate laws, be entitled to a share of the personal estate of 
such person, then, under these same laws, the executor or ad- 
ministrator of the insured will be entitled to the same interest in 
the proceeds of that policy which he would have been entitled to 
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claim in the other personal estate of the beneficiary: 2 Joyce 
on Insurance, §§ 828, 829; 4 Cooley’s Briefs on Ins., 3779-37 
and citations. In 3 Am. & Eng. Enc. L. (2d Ed., 987) it is said 
that “the insurance policy, being an asset of the beneficiary's es- 
tate, is not regarded as being affected differently from any other 
asset by the beneficiary's death before that of the insured”. In 
4 Cooley’s Briefs on the Law of Insurance, 3780, it is said: ‘This 
rule does not preclude the estate of the insured from participat- 
ing in the proceeds, if the insured is, under the law of descent of 
property, entitled to share in the estate of the beneficiary.” 
Many cases might be cited in support of the rules thus enunci- 
ated. Some of them will be found in the notes to the authorities 
above quoted. Only a few need be specially cited: Hooker vs. 
Sugg, 102 N. C., 115; In re Anderson’s Estate, 85 Pa., 202; In 
re Baltz’s Estate, 12 Phil. (Pa.), 29; In re Dobbel’s Estate, 104 
Cal., 432; Appeal of Deginther, 83 Pa., 337; Olmsted vs. Keyes, 
85 N. Y., 593. 

Without entering into a discussion of the cases which either 
really or apparently conflict with the ruling here made, we think 
that they may be divided into three classes: (1) Those which 
turn upon some statutory provision; (2) those which depend 
upon the peculiar language of the policy in describing the bene- 
ficiary or beneficiaries; (3) a few which cannot be sustained upon 
sound principle or reason. Several of the cases which actually 
or apparently rule differently have been overruled or disregarded 
in later decisions. In Hubbard vs. Turner (93 Ga., 752), where 
a man obtained a policy upon his own life, payable to his “heirs 
or assigns”, he having never had a wife or child, it was held that 
the word “heirs” was to be construed as next of kin according to 
the statute of distributions. In the opinion the case was dis- 
tinguished from that of Rawson vs. Jones (52 Ga., 458), where 
the insured took out a policy payable to his “heirs, executors, 
administrators or assigns”, he having never been married. In 
that case it was held that the policy was payable to his legal 
representatives, and the proceeds were assets in their hands for 
the payment of debts and for distribution, 

Counsel for the defendant in error have cited a number of cases 
arising upon mutual benefit certificates, or the by-laws of benefit 
societies, in some of which it was held that the interest of the 
beneficiary was not a vested right but a mere expectancy. But 
it is generally recognized that there is a difference between a cer- 
tificate of membership in a mutual benefit association and an 
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ordinary life insurance policy, based either upon the ground of 
reservations contained in the charter or by-laws of the society, 
or upon the inherent differences in the two forms of insurance: 
3 Am. & Eng. Enc. Law (2d Ed.), 990, 991, and notes; Supreme 
Conclave vs. Capella (C. C.), 41 Fed., 1; Thomas vs. Grand 
Lodge A. O. U. W., 12 Wash., 500; Masonic Mutual Benefit 
Society vs. Burkhart, 110 Ind., 189; Martin vs. Stubbings, 126 
Ill., 387. 

The wife having died without leaving any child or descendants 
of children, the husband was her sole heir, and, upon payment of 
her debts, if any, could have taken possession of her estate 
without administration: Civ. Code, 1895, § 3354. It does not 
appear from the petition that he exercised his right, or that he 
paid her debts, if any. An administrator was appointed on her 
estate after his death, and received the proceeds of the policy. 
If the husband was her sole heir, and there were no debts of hers 
to be paid, her estate would be delivered to his administrator, 
under the statute of distributions. While there is no direct al- 
legation that the wife left no debts, or as to the exact date of the 
appointment of the administrator upon her estate, or how long 
thereafter this suit was brought, no question was made as to 
these matters. The only point urged was that the administrator 
of the husband had no interest or right in the proceeds of the 
policies. 

One of the policies required the payment of the stipulated pre- 
mium for twenty years, and contained provisions for certain dis- 
tributions of surplus after that time; but, as the insured died 
before the twenty vears had expired, this difference between the 
two policies is immaterial. 

From what has been said, it will be seen that the court erred 
in sustaining the demurrer and dismissing the case. 

Judgment reversed. All the Justices concur. 





Garrebrant vs. Continental Ins. Co. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


GARREBRBANT 
vs. 


CONTINENTAL INS. CO.* 


A fire insurance policy in the standard form is not made void by the use 
of a gasoline torch by a painter for the purpose of burning off paint 
from the building insured, where the work has continued for less 
than the fifteen days allowed by the policy for repairs. 

Under an agreement for appraisal made pursuant to the terms of a 
standard fire insurance policy, one appraiser learned the opinion of 
the other as to the amount of loss, and thought he would be unable 
to agree upon that amount, and subsequently conferred with the 
umpire with a view to agreement with him. Later, upon the other 
appraiser expressing satisfaction with the umpire’s figures, the first 
appraiser suspected collusion and withdrew from the appraisement. | 
Held, That his conduct amounted to a submission of the matter to the 
umpire, his withdrawal came too late, and an award by the umpire 
and the other appraiser was binding. 

An award made upon an agreement for appraisal under a standard fire in- 
surance policy is not open to attack in an action at law for miscon- 
duct on the part of the umpire. 


Error to Supreme Court. Action by Richard Garrebrant 


against the Continental Insurance Company. Judgment for 
plaintiff, and defendant brings error. 


Statement of facts by SwayzE, J. 

Action upon a policy of fire insurance of the standard form. 
The defenses were that the policy was rendered void by the use 
of gasoline, and that no appraisement and award had been made 
as required by the policy. There was a verdict for the plaintiff 
for the full amount of the policy. 

The fire seems to have been caused by the use of a gasoline 
torch by a painter who had been employed to paint the building 
insured by the policy and to remove the old paint. He began 
work May 23d. The fire occurred the next day. After the fire the 
parties entered into an appraisal agreement in the terms of the 
policy. Fox was selected as appraiser by the plaintiff and Gib- 
son by the defendant. The umpire, Runyon, was appointed by 
the court in accordance with the statute. At a meeting of the 
three, a controversy arose. which resulted in the withdrawal of 
Gibson. Thereafter an award was made by Fox and Runyon, 
~ # Decision rendered, June 17, 1907. Syllabus by the Court. SS 
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by which the loss was fixed at a sum in excess of the total insur- 
ance. There was no other evidence of the loss. Gibson testified 
that Fox, when they were with Runyon at the burned building, 
said that the loss was the face of the policy, to which he replied: 
“IT don’t agree with that. | have mot made up my figures yet. 
We will go down and figure the thing out, and see how it comes 
out.” Thereafter. he testifies he agreed to take up the loss with 
Runyon and Fox, and they got a room at a hotel. He then testi- 
fied as follows: “I asked Mr. Fox if he had any figures. Then 
I told him I would take it up in items, and I volunteered to take 
it up with Mr. Runyon, and I asked him if he had his figures, 
and he said he had. I said: ‘Let me see what kind of a claim 
you have. I have no prices. Jet me see how these items come 
out.’ Mr. Fox objected to my having this paper, but | told Run- 
yon, and he volunteered in handing me his book. I took it. Mr. 
Tox, in the meantime, had looked over and seen the sum of the 
sound value of Runyon’s figures, and he says: ‘Well, there is 
no use. I am satisfied to take your figures. Your figures we 
will stand by.’ I said: ‘Hold up, I have something to say about 
this matter. If | am a party to this appraisal, I want something 
to show to the companies what they are paying for. They ex- 
pect me to do that.’ And | took up two items with Mr. Runyon, 
and Fox said: ‘There is no use bothering with this.’ And he 
said: ‘You and I will sign it... And 1 said: ‘All right.’ I said: 
‘Do you want to sign it, Mr. Runyon?’ He says: ‘No; | won't 
sign it.’ I said: ‘I think this thing is off. I resign from this 
appraisement.’ And Mr. Gebhardt—they sent for him—he came 
up and said: ‘Go ahead with it. Proceed with it.’ I said: ‘No; 
lam done.” He also testified that on a prior occasion, the first 
day he met Fox, the latter told him the amount of the loss was 
more than the policy, and that he might then have said “we never 
can agree”. He was asked why he called in the services of Run- 
yon and conferred with the umpire, to which he replied: “I will 
teil you the reason why, because the umpire had been regularly 
appointed by the court, and it is just as I before stated, when I 
met hin 1 made this statement to Mr. Runvon. I said: ‘Mr. 
Fox is a farmer. He is‘a very good citizen and all that, but he is 
not a competent man to take hold of this thing and figure out the 
damage to the building; but’, I said, ‘in order that you can un- 
derstand this situation, if vou afterward come into this thing, I 
will take this list of items, and we will go over and see if it is cov- 
ered’—-which we did, and agreed all was in, with the exception 
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ol two or three items and some doors that Mr. Garrebrant called 
my attention to. Ofcourse, we put them allin.” The trial judge 
charged the jury that, even if they believed the burning of the 
paint increased the risk, yet the policy was not avoided if they 
believed that repainting was in reason required, and that in ex- 
ecuting the work the removal of the old paint was reasonably re- 
quired, and the method adopted for its removal was a reasonably 
safe and proper and a usual way to accomplish the work; that 
the naphtha (or gasoline) was used on the premises, but that the 
question was whether the use. was so reasonable and usual in the 
execution of this kind of work that the contract of insurance 
must be regarded as executed in view of that fact; that the um- 
pire became entitled to join in making the signing an award only 
in case the two appraiseis disagreed as to the amount of the loss, 
and that if what Gibson said to Fox was that he would not con- 
sent to saying that the loss was up to the amount insured off- 
hand, but would make his estimate from the data which he had 
made, there was then no disagreement, but that, if Gibson re- 
fused to agree with Fox that the loss was the face of the policy, 
the jury had a right to find that the two appraisers did disagree ; 
that, if Gibson resigned in good faith, the award was invalid, but, 
if his conduct in withdrawing was in bad faith, endeavoring to 
prevent the signing of the award, and to postpone further con- 
sideration for some arbitrary purpose, then Fox and Runyon 
had the right to make the award. 


WILuiAM C. GEBHARD, for Plaintiff in Error. 
Epwarp A. and Wo. T. Day, for Defendant in Error. 


SwAyzZE, J. (after stating the facts). 

We think the case does not call for a decision of the question 
whether within the meaning of the policy the use of gasoline in 
the manner in which it was used increased the hazard, nor 
whether gasoline was kept, used or allowed on the premises in 
contravention of the policy. Even if the contention of the de- 
fendant in these respects is correct, the policy is not avoided. 
In construing a writing, the whole must be construed together 
and in view of the reasons which led to the use of the language 
employed. The paragraph in the policy that contains the clauses 
above referred to provides, also, that the policy shall become 
void “if mechanics be employed in building, altering or repairing 
the within described premises for more than fifteen days at any 
one time”. This can hardly be construed otherwise than as per-. 
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mitting mechanics to be employed for the specified time. Prior 
to the adoption of the standard policy, it had been held by several 
courts that ordinary repairs did not avoid the policy, even where 
the fire hazard was obviously increased. 

In Dobson vs. Sotheby (1 Moo. & M., 90) the policy was is- 
sued at a low rate payable for buildings wherein no fire was 
kept and no hazardous goods deposited. The buildings required 
tarring, a fire was lighted in the inside, and a tar barrel brought 
into the building for the purpose of performing the necessary 
operations. The tar, by reason of the negligence of the plain- 
tiff’s servant, took fire and the premises were burnt. Lord Ten- 
terden said: ‘The common repairs of a building necessarily 
require the introduction of fire upon the premises, and one of 
the great objects of insuring is security against the negligence 
of servants and workmen. I cannot therefor be of opinion that 
the policy in this case was forfeited.” ‘This decision was quoted 
with approval by the Supreme Court of New York in Grant vs. 
Howard Ins. Co., 5 Hill (N. Y.), 10. The question was thor- 
oughly discussed in a Maryland case quoted at length in May on 
Insurance, § 224 (Jolly vs. Balt. Eq. Soc., 1 H. & G. [Md.], 295), 
and by Justice Clifford in James vs. Lycoming Fire Ins. Co., 4 
Cliff. C. C., 272. The etfect of these decisions was to make it a 
jury question in each case whether the repairs were reasonable, 
and that regardless of the time taken. To meet this, a clause 
was introduced in some policies expressly forbidding repairs 
without the consent of the company, and sometimes a limited 
time was allowed for repairs in each year. In 1874 the construc- 
tion of such a clause came before the Court of Appeals of New 
York: Rann vs. Home Ins. Co., 59 N. Y., 387. In that case the 
policy allowed five days in each year for incidental repairs with- 
out notice or indorsement. The assured had procured a special 
mechanic’s risk for two months, which expired two weeks be- 
fore the fire. After its expiration the assured began putting on 
new siding in place of the old, which had become decayed and 
dilapidated, and this work had been in progress less than five 
days when the fire occurred. It was held that putting on new 
siding came within the definition of incidental repairs and the 
policy was not avoided. 

Such was the state of the law in New York when the standard 
policy was prepared. It was prepared for use in that state: 
Richards on Insurance, 133. We have no doubt the object of 
this clause was to define and limit the right of the insurer and 








1907. ] - Garrebrant vs. Continental Ins. Co. 845 


the assured, and to do away with the uncertainty that had pre- 
vailed. This is the view expressed in a recent case in the Circuit 
Court of Appeals for this circuit (German Ins. Co. vs. Hearne, 55 
C. C. A., 84), and seems to be the view taken by the Court of 
Appeals of New York (Newport Imp. Co. vs. Home Ins. Co., 163 
N. Y., 237). In Michigan the court has gone so far as to hold 
that the provision does not apply to painters because they are 
not mechanics, and that the question of the reasonable time oc- 
cupied in painting is still open, notwithstanding the limitation to 
fifteen days. The distinction between painters, who are em- 
ployed only to embellish and decorate, and carpenters, who are 
employed to construct, does not seem to us valid, in view of the 
object Of this clause of the standard policy to permit building, 
altering and repairing These words seem sufficient to include 
such a betterment as repainting. It has neyer been supposed 
that in our statutory language mechanics’ liens did not include 
liens for painting. If the word “mechanics” in the policy includes 
painters, as we think it does, the policy was not forfeited, for the 
repairs had been in progress only two days. If, however, the 
word “mechanics” does not include painters, the policy contains 
no provision limiting the right to repaint, and the question actu- 
ally submitted was open for the jury under the authorities above 
cited. 

The right to repair musi include the right to make repairs in 
a reasonable, proper and usual way. The fact that the method 
used may involve an increase of risk is not a valid argument to 
the contrary, since increase of risk is involved in the very fact 
of repair, and, as Lord Tenterden said, common repairs neces- 
sarily require the introduction of fire upon the premises. By 
permitting repairs, the company assumes the ordinary risk at- 
tendant if they are done in a usual and proper way. It contracts 
in view of the ordinary business methods. The words contained 
in another clause of the policy, “any usage or custom of trade or 
manufacture to the contrary notwithstanding’, have no applica- 
tion to the clause permitting repairs. The clause in which they 
are found must be read as if an express exception of the right to 
repair for fifteen days had been inserted therein. In this way ef- 
fect is given to all the words of the policy and to the intent of 
the parties. The same result has been reached in Michigan and 
Massachusetts: Smith vs. German Ins. Co., 107 Mich., 270; 
First Congregational Church vs. Holyoke Mutual Fire Ins. Co., 
158 Mass., 475. In the latter case it was said that if the use of 
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naphtha at the time, and in the manner in which it was used, was 
reasonable and proper, in the repair of the building, having refer- 
ence to the danger of fire, as well as to other considerations, it 
would not render the policies void, and that the proper ques- 
tion for the jury was: “Was such a use of naphtha a reasonably 
safe and proper way of making repairs on this building, under 
the circumstances?” This was the question submitted in the 
present case; we think rightly submitted. 

With reference to the award, it was essential for the plaintiff to 
show that the award was made in compliance with the policy 
(Wolff vs. Ins. Co., 50 N. J. Law, 453), especially in this case, 
since, unless the award is binding, the plaintiff is without proof 
of the amount of his loss. The question submitted to the jury 
was whether the conduct of the company’s appraiser in with- 
drawing was in bad faith; and the judge expressly said that the 
umpire could join in making and signing the award only in case 
the appraisers disagreed, and he called attention to the testimony 
as to their estimates of the loss. The effect of this charge, taken 
as a whole, is in accord with the rule adopted by this court in 
Broadway Ins. Co. vs. Doying, 55 N. J. Law, 569. In that case, 
however, the appraisal agreement differed from the policy in 
failing to require that the appraisers should submit their differ- 
ences to the umpire. It only provided that the award of any two 
of them in writing should be binding. In the present case the 
agreement requires that the appraisers shall estimate and ap- 
praise the loss stating separately sound value and damage, and, 
failing to agree, shall submit their differences to the umpire. In 
a proper case it would be a question for the jury whether the 
appraisers submitted their differences to the umpire as the agree- 
ment requires; but no request was made to put this question to 
the jury, nor was exception taken to what the court said upon the 
subject. Accepting Gibson’s version of what occurred, which is 
the most favorable view for the defendant, we think both he and 
Fox did in fact submit the whole matter to the umpire—Fox, 
because he was satisfied with the figures made by Runyon; Gib- 
son, because he thought that Fox was incompetent, and that he 
and Runyon could probably agree. He says he volunteered to 
take the matter up with Runyon, and he actually did so, appar- 
ently ignoring Fox. His attempted explanation that he took it 
up with Runyon in order that he might understand the situation, 
if he afterward came into the thing, does not account for Gib- 
son's conduct. The very fact that he conferred with Runyon 
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brought the latter into the case, and amounted to a submission 
on Gibson's part, and Fox’s subsequent expression of agree- 
ment with the umpire to a submission on his part. It was too late 
then for Gibson to withdraw. ‘The suggestion that there was 
misconduct on the part of the umpire cannot be entertained in 
the present action which is a suit at law: Ruckman vs. Ransom, 
35 N. J. Law, 565. The same principle has been recently ap- 
plied by this court to an award under a policy of insurance: 
Kaplan vs. Niagara Fire ins. Co. (N. J. Err. & App.), 65 Atl., 188. 
We find no error in the record, and the judgment is affirmed, with 
costs. 


SUPREME COURT OF MICHIGAN. 


ATTORNEY GENERAL Ex. REL. MICHIGAN 
LUBRICATOR CO. 


v8. 
COMMISSIONER OF INSURANCE.* 


A statute forbade a company to limit its liability by reason of the insured 
failing to insure any certain proportion of the cash value. A subse- 
quent statute adopted a standard form of policy providing that the 
liability should be limited to a pro rata of the total insurance, and that 
its provisions might be modified by riders attached to the policy, 
and that the extent of the application of the insurance under the 
policy or of the contribution to be made by the company might be 
modified by agreements attached to the policy. 

Held, That a rider providing that in consideration of a reduced premium 
the company should pay only such proportion of the loss as the sum 
insured in the policy bore to 80 per cent of the value, and in no case 
a greater proportion than the amount insured bore to total insurance, 
was a violation of the previous act. 

Held, That the power to prescribe a standard form involves the power 
to limit the right to contract to such form. 


Mandamus by the Attorney General, on the relation of the 
Michigan Lubricator Company, against the Commissioner of 
Insurance. 


Statement of facts by OSTRANDER, J. 
By Act No. 149, p. 141, the Legislature of 1881 provided for 
a standard form of fire insurance policy for use by all companies 
doing business in this state, that no other form should be in use, 
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and for a penalty for violation of the act. A form of policy was 
prepared and went into general use. One of the provisions of 
the policy so adopted was the following :— 


This company shall not be liable under this policy for a 
greater proportion of any loss on the described property, or 
for loss by and expense of removal from premises endangered 
by fire, than the amount hereby insured shall bear to the whole 
insurance, whether valid or not, or by solvent or insolvent in- 
surers, covering such property, and the extent of the applica- 
tion of the insurance under this policy or of the contribution 
to be made by this company in case of loss, may be provided 
for by agreement or condition written hereon or attached or 
appended hereto. 


The act of 1881 was invalid, and was so declared to be in King 
vs. Concordia Fire Ins. Co. (140 Mich., 258, 103 N. W., 616), the 
opinion being filed May 22, t905. Immediately the Legislature 
(Act No. 277, p. 424, Acts 1905, approved June 16, 1905, and 
given immediate effect) adopted the same form of policy, re- 
pealed the act of 1881, and provided for a penalty for using any 
other form of policy, with certain exceptions, the sixth of which 
is :-— 

Sixth. A company may write upon the margin or across 
the face of a policy, or write or print in type not smaller than 
long primer, upon separate slips or riders to be attached 
thereto, provisions adding to or modifying those contained in 
the standard form; and all such slips, riders and provisions 


must be signed by the officers or agent of the company so 
using them. 


In the period from 1881 to 1895 insurance companies had in 
certain cases in providing the extent of the contribution to be 
made in case of loss required that the insured should either carry 
insurance ‘equal in amount to a certain proportion of the cash 
value of the property insured or themselves be treated as co- 
‘ insurers to the extent of the deficit (see Chesbrough vs. Home 
Ins. Co., 61 Mich., 333, 28 N. W., 110), or, that the insurer 
should be liable for such proportion of the loss as the amount 
insured by it bore to some percentage or part of the total cash 
value of the property insured. In 1895 (Act No. 153, p. 292) a 
statute was passed having the following title :— 


An act making it unlawful for any fire insurance company 
doing business in the state of Michigan to limit or restrict its 
liability by providing in any policy of insurance issued by it 
that such liability shall be fixed, determined or proportioned 
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by the whole amount of insurance upon the property insured, 
and to provide a penalty for the violation thereof. 


Section 1 of this act (Comp. Laws, § 5183) reads as follows :— 


That it shall be unlawful hereafter for any fire insurance 
company doing business in the state of Michigan to provide 
by any insurance policy issued by it, or by any clause therein, 
or by any separate agreement, contract or otherwise, that the 
liability of said insurance company to the insured shall be 
limited or restricted by reason of the failure of the said insured 
to insure the property covered by said policy for any certain 
amount or proportion of the actual cash value of such prop- 
erty. 


This statute has never been expressly repealed. After its 
passage a common form of rider used upon policies in insuring 
certain classes of risks was one known as the “percentage coin- 
surance clause’, which reads :— 


In consideration of a reduced rate of premium, it is hereby 
agreed that in case of loss, this company will pay onlv such 
proportion of the loss as the sum hereby insured bears to 80 
per cent of the value of the property insured, but in no case 
shall this company be liable for a greater proportion of any 
loss than the amount hereby insured bears to the whole in- 
surance whether valid or not. 


For a better understanding of the methods and effect of co- 
insurance, I quote, as counsel have done, from the Cyclopedia of 
Insurance in the United States for the years 1905-1906 :— 


The principle is that the entire property at risk should bear 
the burden of the loss of any part of it. That can only be done 
when the property is either fully insured or is totally destroyed. 
The coinsurance clause is only operative in partial losses, 
which are a large percentage of the fire losses. In these cases 
the owner contracts that he will either carry insurance to the 
limit required, or himself become a coinsurer for the deficiency. 
Without this clause the underwriter cannot intelligently rate 
any risk. Property worth $10,000 and insured for $10,000 is 
a very different risk from the same property insured for $1,000. 
In the one case the destruction of one-tenth of the property 
means a IO per cent loss, and in the other case it means a total 
loss. The two risks cannot properly be written at the same 
rate, because they do not involve the same hazard. The effect 
of the universal application of the principle would be that the 
amount of insurance would be somewhat increased, the pre- 
mium rate would be reduced, while rates would be equalized as 
between the owners who have heretofore carried partial insur- 
ance and those who have carried full insurance. For some 
reason, which it would be difficult to explain, except upon the 

VoL. XXXVI.—54. 
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hypothesis that the property owner does not know the exact 
value of his property, but that he ought to be able to guess 
within a named percentage of it, the “clause which has come 
into use in the United States is known as the “percentage co- 
insurance clause”, and in the standard forms of policies reads: 
“If at the time of fire the whole amount of insurance on the 
property covered by this policy shall be less than * * * per cent 
of the actual cash value thereof, this company shall in case of 
loss or damage be liable for only such portion of such loss or 
damage as the amount insured by this policy shall bear to the 
said * * * per cent of the actual cash value of such prop- 
erty. *' * *” To make another illustration of the coinsur- 
ance clause in the United States policy: Suppose the per- 
centage inserted in the clause is 80. If the whole amount of 
insurance at time of fire be less than 80 per cent of value of the 
insured property, the owner must bear his share of any loss 
for the difference between the total amount of insurance car- 
ried and 80 per cent of the value of the property insured, just 
as though he were an insurance company and had issued his 
policy for this amount. Thus, with a stock of goods worth 
$10,000 and an insurance of only $5,000, $8,000 would be 80 
per cent of value, which would make the owner, in case of a 
fire, be interested to the extent of $3,000 just as though he 
were an insurance company and had issued a policy insuring 
his own property for $3,000. This would make the necessary 
$8,000 insurance, or 80 per cent of value, he having become a 
coinsurer with the regular insurance company, having its 
policy on the risk for $5,000. A fire doing a damage, say of 
$4,000, would be paid for in the following way: Regular in- 
surance company would pay five-eighths of $4,000, or $2,500, 
owner would pay to himself (his share), $1,500, making up the 
total loss, $4,000. Suppose, now, that his regular insurance 
had been $8,000, the coinsurance clause would cost him noth- 
ing, as the regular insurance company would pay him “as the 
amount of insurance shall bear to 80 per cent of value’, which 
means, in this case, the regular company would pay him eight- 
eighths of $4,000, or his full loss. On the other hand, suppose 
the property to have been entirely destroyed, or a total loss, 
he would get the full amount of his regular insurance, because 
five-eighths of $10,000 would amount to more than the face of 
the policy. Again, suppose a man with $10,000 value is insured 
in the old way for but $5,000, at a rate of 1 per cent, making 
his yearly premium $50, and a fire causes loss of $5,000. He 
collects this from the companies, while his neighbor, with the 
same value, hazard and rate, gets insured for $8,000 at a cost 
of $80 per annum, and he had a damage of $5,000. The one 
gets the same as the other gets, only No. 1 has paid less than 
No. 2 paid for his insurance, while if the 80 per cent coinsur- 
ance clause were a part of both contracts, No. 1 would have 
received from the companies but $3,125, while No. 2, who had 
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enough to satisfy the demands of the 80 per cent coinsurance 
clause, would receive his full loss, or $5,000. Small fires being 
by far the more common, and, it may be added, by far the 
more expense to the companies, rates can be made with more 
fairness on the basis of coinsurance than without it. 


In the case of the Michigan Lubricator Company the value of 
the property at risk was $96,118.56. 80 per cent of this is $76,- 
894.85. The loss was $30,842.28, and the insurance carried $40,- 
coo. The aggregate sum which under the contract these com- 
panies are required to pay is $18,050.92, and is precisely the 
same sum as to each company interested as if the owners had 
carried an insurance aggregating $76,894.85. As early as May 6, 
1go1, the Commissioner of Insurance of this state considered and 
gave his opinion concerning the eftect of the statute of 1895 upon 
contracts like those expressed in the rider above set out. This 
opinion was made known to the public and to insurance com- 
panies and has since been acted upon by them. So far as is 
necessary, the opinion is here given. “The Michigan anti-coin- 
surance law, as you will see if you will read it carefully, is differ- 
ent from the law as enacted in some of the other states. I here- 
with quote section 1 of our law: ‘That it shall be unlawful here- 
after for any fire insurance company doing business in the state 
of Michigan to provide by any insurance policy issued by it, or 
by any clause therein, or by any separate agreement, contract or 
otherwise, that the liability of said insurance company to the 
insured shall be limited or restricted by reason of the failure of 
the said insured to insure the property covered by said policy 
for any certain amount or proportion of the actual cash value of 
such property.’ You will see that this simply prohibits any co- 
insurance clause whereby the liability of the company is limited 
or restricted because of the failure to carry other insurance, but 
the section, as I read it, nowhere prohibits a clause which makes 
the insured a coinsurer for any amount or percentage. In other 
words, my understanding is that the coinsurance clause in under- 
writing is reached by two methods, one whereby the insured is 
compelled to procure other insurance to a certain amount, and, if 
he fails to do so, the company’s liability is limited. The other 
method provides for the insured hintself being the insurer for a 
certain portion or percentage of the value of the property. Most 
of the anti-coinsurance laws that I have examined prohibit not 
only the former, but also the latter form of coinsurance clause. 
As I have stated above, the Michigan law does not prohibit the 
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latter, and therefore the percentage clause compelling the in- 
sured to carry a certain portion of the value of the property is 
not a violation of the law of this state, in my opinion.” 

The Attorney General, acting upon the relation of the Michi- 
gan Lubricator Company, asks this court in this case to issue the 
writ of mandamus to compel the Commissioner of Insurance of 
this state to revoke the license of the Concordia Fire Insurance 
Company, a foreign insurance company doing business in the 
state, for violation of the law of 1895 in issuing since the act of 
1905 went into effect a policy with a rider in the terms stated. 
From the return made by the Commissioner of Insurance to an 
order to show cause it appears that on or about the 21st of Feb- 
ruary, 1907, the relator made an application to have the license 
of said Concordia Fire Insurance Company revoked, stating that 
it desired to make a test case for the purpose of obtaining a deci- 
sion of this court concerning the validity of the standard policy 
contract, as modified by the rider; that he was not satisfied there 
had been a violation of the law, and therefore refused to revoke 
the authority of said company to transact business in the state; 
that while respondent is willing that a decision should be made 
in this proceeding, if conformable to the practice of the court, he 
submits to the judgment of the court the claim of the Con- 
cordia Company that this is not a suitable or proper proceeding 
for the purpose. It is further set out in the return, upon informa- 
tion and belief, that the policy in question was in the form pre- 
scribed by Act No. 277, p. 424, of the Public Acts of 1905 ; that, 
if the act of 1895 is construed to forbid the percentage agreement 
in question, it is repealed by Act 277, p. 424, of the Public Acts 
of 1905; that if the act of 1895 is construed to forbid such per- 
centage contracts of insurance as the one in question, it is uncon- 
stitutional and void as forbidding and interfering with the free- 
dom of contract, as depriving citizens of their rights to er 
without due process of law, is in conflict with article 6, § 32, « 
the Constitution of Michigan, and with section Io, art. 1, — 
section 2, art. 4, and the Fourteenth Amendment to the Consti- 
tution of the United States. The good faith of the company in 
the use of the rider is asserted. 

Argued before McAlvay, C. J., and Carpenter, Grant, Blair 
and Ostrander, JJ. 


CHARLES D. JOSLYN and JoHN B. Cor.iss, for Relator. 


ALFRED LucKING (Charles B. Obermeyer, of counsel), for 
Respondent. 





1907.] Att'y Gen. ex rel. Mich. Lubricator Co. vs. Com’r of Ins. 858 


OSTRANDER, J. (after stating the facts). 

There is nothing in the standard form of policy prohibiting 
the contract in question. In the absence of other provisions, the 
sixth exception found in the act of 1905 is broad enough in terms 
to permit it: Quinn vs. Fire Ass’n, 180 Mass., 560. But there 
is another provision. The words employed in the said sixth ex- 
ception, if literally construed and applied, would permit the 
standard form of policy to be used as a mere frame upon which 
to affix riders embodying the contract of the parties. We assume 
that the essential purpose of the legislation was to provide a 
standard policy, and that the exceptions mentioned are to be 
given a meaning, if that is possible, in harmony with this pur- 
pose. It is not to this sixth exception, but to the clause of the 
policy which permits the extent of the contribution to be made 
by the company in case of loss to be provided for by agreement, 
that we must look, other legislation aside, for permission to make 
the contract in question. This clause covers the subject, and is 
not enlarged by the exception referred to. That this clause was, 
under the law of 1881, modified by the act of 1895, is admitted. 
If the act of 1895 is alive, it modifies the same clause in the policy 
of 1905. 

The act of 1895 applies to all policies issued by all companies 
doing business in the state. The Commissioner of Insurance, 
and apparently the insurance companies, have regarded it as in 
force. No good reason is shown for regarding it repealed. See 
Vorous vs. Phenix Ins. Co., 102 Wis., 76. The question is: Shall 
it have the application which is contended for by relator? As- 
suming the law to be valid, and no attack is made upon it, the 
case presented is not literally within its terms. The contract in 
question does not provide in terms that the liability of the com- 
pany shall be limited or restricted by reason of the failure of the 
insured to insure the property for any certain amount or propor- 
tion of the cash value thereof. The liability of the company is 
fixed whether the insured does or does not procure any other 
insurance. The contract, so far as the point in question is con- 
cerned, is to pay such proportion of any loss as the amount of 
the policy bears to 80 per cent of the cash value of the property 
insured. But in effect the contract made by a rider in the statute 
form and the one made by a rider in the form used in this case 
is precisely the same. By this is meant that if the contract in the 
case presented was one requiring the insured to carry insurance 
equal to 80 per cent of the value of the property, in default of 
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which he should be regarded as a coinsurer to the extent of the 
deficit, the result to the insured in case of loss would be the same. 
No one disputes this conclusion. The contract in one case as 
well as in the other provides, in fact, that the liability of the com- 
pany to the insured—that is, the sum for which the policy is is- 
sued—shall be restricted if the insured does not insure the prop- 
erty for a certain proportion of the actual cash value thereof. 
If no distinction can be made between the method employed here 
and the literal statute method, if coinsurance was, as seems to 
be admitted, aimed at by the Legislature, it would be a narrow 
construction which would regard the statute as applying to one 
case and not to the other, as a law to be evaded by mere phrase- 
ology. Although the statute imposes penalties for disobedience, 
it may be also regarded as a remedial statute aimed at a real or 
a supposed mischief. Counsel have pointed out no substantial 
distinction between coinsurance effected in one way and in the 
other, and have given no convincing reason for a construction 
which shall regard only the letter of the law of 1895. In many 
states there was in the years from 1893 to 1899 similar legisla- 
tion, some of it more specific than our own, directed to prevent- 
ing, or regulating, coinsurance. In many of these states the law 
has since been modified. For example, it is now the law of Wis- 
consin “that no such company shall require the use of any such 
so-called coinsurance clause or rider to be attached or made a 
part of the policy of insurance except at the option of the insured, 
and every such company shall give to every applicant for insur- 
ance the rate of premium demanded with or without such clause 
or rider”. The necessity for a blanket policy of insurance which 
shall cover all of the property of large institutions, some of which 
have many buildings, with personal property moving constantly 
from one to the other and receiving an added value in each, i 
evident. No fluctuating rate of premium which is fair can be 
arranged for such a risk. Unless a contract may be made pro- 
portioning liability upon any policy by the actual value of all the 
property at risk, the premium must be fixed by the extreme haz- 
ard. The construction which the Commissioner of Insurance 
has given to the law of 1895 has permitted the use of such poli- 
cies in certain cases, and has met the demand for the right to 
make such contracts of insurance. Such contracts are neither 
vicious in purpose nor fraudulent in effect so long as they are 
understood, and so long as the insured may choose them or the 
ordinary policies. But by the terms of the Michigan standard 
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policy, if the extent of the contribution by the insurer in case of 
loss may be arranged by agreement, it may also be imposed as a 
condition. If it is lawful to impose such a condition, it may be 
imposed in all cases. The construction of the law contended for, 
if agreed to, leaves it entirely in the power of insurance compa- 
nies to tender no other form of contract. I think the Legislature 
intended to prevent such a condition of things, and, as it has not 
provided an alternative, the court may recognize none. It must 
be held that the contract in question was in violation of the act of 
1895. 

I dismiss the proposition that this construction of the law im- 
poses an unconstitutional limitation upon the right to make con- 
tracts by saying that the power, which is not denied, to make a 
standard form of policv for use in the state involves the power 
to make all of the terms of the policy. Examples of legislation 
similar in character are the valued policy laws of various states. 

It is stated in the brief of the Attorney General that inasmuch 
as the construction of the law made by the Commissioner of In- 
surance has been in good faith followed by insurance companies, 
including the Concordia Company, it is not insisted that there 
shall be an immediate issue of a peremptory writ of mandamus. 
As all matters connected with the enforcement of the law are by 
the law itself placed in the control of the Commissioner and the 
Attorney General, it is sufficient for the court to state a conclu- 
sion in the premises. 
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SUPREME COURT OF SOUTH CAROLINA. 


HOLDER kt AL. 
v8. 


PRUDENTIAL INS. CO.* 


A right to change the beneficiary does not include a right to surrender 
and cancel without the consent of the beneficiary. 


Where there was other evidence of the acceptance of the policy, an in- 
struction that its receipt by mail was presumptive of acceptance is not 
prejudicial error. 


An instruction that the court and jury do not make contracts, but sim- 
ply carry them out, was nof error as tending to assume that a con- 
tract was actually existing, which was the principal question. 


Appeal from Common Pleas Circuit Court of Spartanburg 
County. Action by Deborah Holder and others against the Pru- 
dential Insurance Company of America. Judgment for plaintiffs. 
Defendant appeals. 


Simpson & Bomar, for Appellant. 
STANYAME WItson, for Respondent. 


Gary, A. J. 
This is an action upon a policy of insurance, in which the com- 
plaint alleges: “That on or about the ———— day of April, 1904, 


the defendant, by its authorized agent, R. H. Ferguson, for 
valuable consideration, to wit, the delivery to him for said de- 
fendant of the note of B. D. Holder, to be due November 15, 1904, 
as a first premium, and of the agreement of said Holder to pay 
subsequent premiums as they should fall due, in accordance with 
the terms of said policy, agreed to insure, and thereby did insure, 
the life of said B. D. Holder for the benefit of the plaintiffs and 
Elva Holder, who thereafter predeceased him, in the sum of 
$1,000." The defendant in its answer says: “That at some 
time in April, 1904, B. D. Holder did make application for a 
policy in defendant’s company, and that such policy was sent to 
the agent of said company to be delivered to him, but that the 
said policy was declined and was never taken and accepted by 
the said B. D. Holder, and that the said B. D. Holder never at 
any time paid to defendant or its agents any consideration there- 
for; and defendant alleges that at the time of the death of the 


* Decision rendered, J uly 8, 1907. 





1907. | Holder et al. vs. Prudential Ins. Co. 857 


said B. D. Holder there was no policy issued by the defendant 
outstanding or in force upon the life of the said B. D. Holder, 
and defendant therefore denies that plaintiffs have any right, 
title or interest in the policy referred to in the complaint, or any 
other policy issued by the defendant company, and denies that 
they have any claim against this defendant on account of any 
such policy.” The jury rendered a verdict in favor of the plain- 
tiffs, for the full amount of the policy, and the defendant ap- 
pealed. 

1. The first assignment of error is as follows: “Because the 
presiding judge erred in instructing the jury that, if the alleged 
insured, B. D. Holder, ever once accepted the policy in question, 
he could not afterward surrender it without the consent of the 
beneficiaries therein named, when under the express terms oi 
the policy itself it was distinctly stipulated as follows: ‘Change 
of beneficiary: ‘The insured may at any time while this policy 
is in force, by written notice to the company at its home office, 
change the beneficiary or beneficiaries under this policy, such 
change to take effect only upon indorsement of the same on the 
policy by the company, whereupon all rights of the former bene- 
ficiary or beneficiaries shall cease; provided, however, that the 
insured shall have attained to majority according to the laws of 
the state in which the insured resides, and that no such change 
of beneficiary shall be valid if the policy or any interest therein 
be assigned at the time of such change’; the error being that the 
right was reserved by the insured to change the beneficiaries, 
and this included the right, so far as such beneficiaries were con- 
cerned, to surrender and cancel the policy. It was error of law 
to charge the jury to the contrary of this.” The policy does not 
provide for a surrender thereof for the purpose of cancellation, 
but simply for a change of the beneficiary, upon compliance with 
the requirements therein prescribed. In 2 May on Insurance, 
§ 399/, the rule is thus stated: “The beneficiary takes a vested 
interest the moment the policy is issued, unless the agreement 
by charter or otherwise contains a provision inconsistent with 
such construction. A life policy and the money that may become 
due on it belong, the moment it is issued, to the beneficiary 
named in it, and the person procuring the insurance has no 
power by deed, assignment or will, surrender of a policy, and 
issue of a new one, or by other act, to transfer the interest to any 
one else. His right cannot be affected by any acts of the as- 
sured subsequent to the execution of the policy, except it be a 
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breach of condition, unless by charter or otherwise it is a part 
of the original agreement that the beneficiary may be changed, 
or the beneficiary and the person procuring the insurance enter 
into an agreement as to what control each shall exercise over 
the policy. Then the indefeasible interest otherwise vesting in 
the beneficiary may not arise. If A. takes out a policy for his 
children, the interest vests in them; and, if A. afterward sur- 
renders the policy on receiving the cash value of it, he is liable 
to the children for the amount. No admissions of the assured 
subsequent to the policy are admissible against the beneficiary.” 
In Cent. Bank vs. Hume (128 U. S., 195, 206) the court says: 
“It is indeed the general rule that a policy, and the money to 
become due under it, belong, the moment it is issued, to the per- 
son or persons named in it as the beneficiary or beneficiaries, 
and that there is no power in the person procuring the insurance, 
by any act of his, by deed, or by will to transfer to any other per- 
son the interest of the person named.” See, also, the copious 
note to the case of Union Cent. I,. Ins. Co. vs. Buxer, 62 Ohio, 
385. These authorities clearly show that the rights of the bene- 
ficiaries became vested as soon as the insurer and the insured 
entered into the contract, and were not subject to be divested 
unless there was strict compliance with the requirements of the 
policy in this respect. The right to change the beneficiary is 
quite ditferent from the right to surrender the policy for the pur- 
pose of cancellation; the former contemplates merely a modi- 
fication, or amendment, and the continued existence of the 
policy, while the latter, its utter destruction—two vitally differ- 
ent propositions. This exception is overruled. 

2. The second exception is as follows: ‘Because it was er- 
ror for the presiding judge to instruct the jury as follows: ‘If 
this policy was ever delivered by the company and accepted by 
Holder, then I charge you that Holder cannot surrender the 
policy without the consent of the beneficiaries; that the insur- 
ance will be in force from the moment that Holder accepted this 
policy, not the moment necessarily that it came into his hands, 
because he might not have accepted it, but the mere fact that he 
received it by mail would of itself be presumptive evidence, if 
there was nothing else, that he had accepted it.’ And, again, as 
follows: ‘I charge you that, in the absence of any showing to 
the contrary, the fact that he received it will be presumptive evi- 
dence that he accepted it, and that it had been delivered by the 
company to him’, the error being: (a) It is not true that the 
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mere fact that Holder received this policy by mail, if he did so 
receive it, would of itself be presumptive evidence, if there was 
nothing else, that he had accepted it, and it was error to so in- 
struct the jury. (b) To instruct the jury that the mere receipt of 
a policy by mail would of itself be presumptive evidence of an 
intention to receive and accept such policy was a charge upon 
the facts, in violation of section ———, article , of the Con- 
stitution of the state of South Carolina.” The policy was re- 
ceived by the insured, through the mail, on the 1oth and retained 
until the 17th of June, 1904. The two following letters were in- 
troduced in evidence +— 

June 18, 1904. Berryman D. Holder, Rich, S. C.—Dear 
Sir: I beg to inform you that we have in our possession policy 
No. 547,255 issued on your life by the Prudential, amount 
$1,000, on which the premium has been paid from April 26, 
1904, to November 13, 1904. As I stated to you in person 
yesterday, this policy is now in full force, and in the event of 
your death between the date of policy and November 15th 
your estate will receive full face of this policy, amounting to 
$1,000. If you desire we will hold this policy for you with the 
understanding that it belongs to you, and that it is in full force 
and effect. Yours very truly, R. H. Ferguson, General Agent. 


Rich, S. C., June 20, 1904. Mr. R. H. Ferguson, Spartan- 
burg, 5. C-—Dear Sir: I received your letter of yesterday 
stating that you had advanced $19.56 on my policy, and if 1 
wished you would hold policy. You know that I told you the 
policy was not what I wanted; and you can hold this at your 
own risk, as I do not want this policy. There has been a mis- 
understanding somewhere, and if you wish to take this policy 
and hold it, why you are at liberty to do so, and if I should die 
between now and November, why you could draw the insur- 
ance, but distinctly understand I do not assume any obliga- 
tion whatever. Yours truly, [Signed] B. D. Holder. 

Two witnesses testified that the company, through Ferguson, 
its agent, replied to the last-mentioned letter, in substance, that 
it would not release Holder under any circumstances until he 
made payment of the note, which defendant informed him it 
still held. It thus clearly appears that the case did not hinge 
upon the question of a presumption, and, considering there was 
error, it was not prejudicial. This exception is overruled. 

3. The third exception is as follows: “Because the presiding 
judge erred in instructing the jury as follows: ‘Now, Mr. Fore- 
man, you are to pass upon the facts and apply the law to the 
facts and write the truth. That is alk you have got to do. You 
and I do not make contracts for people. We carry them out, 
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that is all’; the error being: That in using this language in 
reierence to the issues in this case, in which the principal ques- 
tion was whether any contract had been made at all or not, such 
instruction tended to make the jury believe that in the view of 
the presiding judge the contract was made between the parties 
to this cause, and it was the duty of the court and jury to enforce 
such contract. The instruction therefore being a charge upon 
the facts, in violation of section —, article —, of the Constitu- 
tion of the state of South Carolina.” When that portion of the 
charge mentioned in this exception is considered in connection 
with the entire charge, it will be seen that it was free from error. 
This exception is overruled. 

4. The fourth assignment of error is as follows: “Because the 
presiding judge erred as a matter of law in refusing the motion 
for a new trial, based upon the ground that the verdict of the jury 
was in the face of the testimony, and that there was absolutely 
no testimony showing or tending to show that the policy upon 
which this action was brought was ever accepted by B. D. 
Holder or in force on his life.” The testimony hereinbefore 
mentioned shows that this exception cannot be sustained. 

The fifth exception, raising the same question as that pre- 
sented by the first exception, has already been disposed of. 

It is the judgment of this court that the judgment of the Cir- 
cuit Court be affirmed. 
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SUPREME COURT OF COLORADO. 


SEXTON 
vs. 


NATIONAL LIFE INS. CO.* 


The policy of a mutual company provided that it should be void in case 
of suicide within two years. Afterward the directors by resolution 


limited the period to one year on that class of policies, but increased 
the rate. 


Held, That the principle of mutuality did not require that the action of 
the directors should be retrospective as to the suicide provision in 
case of policies already issued. They had no power to correspond- 
ingly increase the rate, and the policy continued subject to its own 
provision. 


Error to County Court, City and County of Denver. Action 
by Mary B. Sexton against the National Life Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. 


FreD R. Wricut, for Plaintiff in Error. 
Joun T. Borrom and H. E. Ketuty, for Defendant in Error. 


GopDARD, J. 

The defendant in error is what is known as a “mutual life in- 
surance company”, incorporated under the laws of the state of 
Vermont. On December 7, 1899, it issued a policy upon the life 
of Edward J. Sexton in favor of Mary B. Sexton, his wife, for 
$2,000. Upon the issuing of the policy, the annual premium was 
paid, and on December 7, 1900, the premium was paid for the 
second year. The policy provided, inter alia, that it should be 
void if the insured committed suicide within two years from the 
date thereof. Gn January 15, 1901, the board of directors of the 
company adopted new forms of policy, including the class issued 
to Sexton, in which the limit of nonliability in case of suicide was 
changed to one year, and increased the premium rate $1 per 
$1,000, On April 24, 1901, Sexton committed suicide. 

Both parties concede that the company had the power to 
change its policies in the respect mentioned, and therefore the 
only question presented for our determination is whether the 
change in the clause relating to suicide applied to policies issued 
prior to January 15, 1901, and made the company liable for death 
by suicide after the expiration of one year from the issuance of 
" ¥ Decision rendered, May 61907. 22... 
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such policy, notwithstanding the express provision therein that 
it should not be liable if the insured should commit suicide within 
the period of two years from the date of the contract. 

Counsel for plaintiff in error invoke the well-settled doctrine 
that a mutual insurance company must accord to all its members 
the same privileges and advantages upon the same terms, subject 
to the same obligations, otherwise the principle of mutuality, 
which is the essential feature of such insurance, is superseded or 
impaired, and insist that, by reason of this principle, the change in 
the form of the policies on January 15, 1901, inured to the benefit 
of the plaintiff in error, and the reduction of the period of con- 
testability and exemption of liability for death by suicide applied 
to the policy in controversy, and rendered it incontestable upon 
that ground after the lapse of one year from its date. While the 
resolution adopted January 15, Igo1, does not in terms provide 
that the changes in the policies should apply only to those there- 
after issued, it is presumed that such change was intended to 
operate prospectively, and will not be given a retrospective effect 
unless some imperative reason demands such construction: Life 
Indemnity Co. vs. Jarman, 44 C. C. A., 93; 1 Cooley’s Briefs on 
Law of Insurance, 705, 706, and cases cited. The book of rates 
and values referred to in the resolution, and therein approved 
and adopted, contains the statement that such rates and values 
apply only to policies issued on and after January I, Igo1, and 
in no case to policies issued prior to said date. These rates were 
an increase over those provided in the contracts theretofore in 
force, and, if given a retrospective operation, would change such 
contracts in this respect, and compel the insured to pay premiums 
in excess of the amount he had expressly agreed to pay, and 
impose upon him a different contract from the one entered into 
between him and the company without his consent. This the 
company could not do, had it so intended. It is well established 
by the weight of authority that, even under an agreement by the 
insured to be bound by laws thereafter enacted, an insurance 
company cannot, by amendment or alteration of its laws, impair 
the obligation of its contracts, or deprive a member of his vested 
rights. Therefore, accepting the doctrine that a mutual insur- 
ance company must accord to its policyholders of a particular 
class the same privileges and benefits accorded to others of that 
class upon the same terms, it follows that, to entitle existing 
policvholders to the benefits and advantages provided in the new 
policies, they must pay the same premium paid by the holders of 
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the latter; otherwise, the principle of mutuality would be vio- 
lated as to those who paid the increased premiums. 

We think that, in the circumstances of this case, the resolution 
of January, 1go1, did not affect the terms of the contract as ex- 
pressed in the policy under consideration, and that the provision 
making the same void in case the insured committed suicide with- 
in two years was in force at the time Sexton committed suicide, 
and the court below correctly held that plaintiff in error was not 
entitled to recover in this action. 

The judgment is affirmed. 

Affirmed. 

Steele, C. J., and Campbell, J., concur. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


KEEPING BooKs OF ACCOUNT. 

In the case of Henry vs. Green Insurance Company of 
America, decided by the Court of Civil Appeals of Texas, Janu- 
ary 9, 1907, it was held that slips from a cash register were not 
compliance with a policy requirement that books of account 
clearly presenting a record of all sales and purchases should be 
kept; and that a usage of merchants to keep such records instead 
was not admissible. 


PoLICY—AUTOMATIC NONFORFEITURE CONSTRUED. 

In the case of Shumaker vs. Security Life & Annuity Company 
of America, decided by the U. S. Circuit Court, E. D. Pa., May 
10, 1907, the policy provided that on request the company 
would advance 30 per cent of each premium, which should be a 
lien on the policy; also that if any premium was not paid when 
due, it should be charged against the policy as a loan and the lat- 
ter continued in force if its loan value was sufficient as shown 
by a table of values, but that such values should be claimable only 
in case the premiums were paid in full and there were no loans. 
It was held that where the insured had obtained two such ad- 
vances on his premiums, and subsequently defaulted in the pay- 
ment of the next premium, he had no right to another cash loan 
or the benefit of the provision as to the table of loan values. 


APPLICATION—BENEFICIARIES. 

In the case of Burt vs. Burt et al., decided by the Supreme 
Court of Pennsylvania, May 13, 1907, it was held that where the 
application was made part of the policy and the latter was pay- 
able to insured, his executors, administrators and assigns, while 
the application made it payable to himself if living, and if not to 
certain relations, and he received and retained the policy after 
rejecting a former one on the same application as not the kind 
he wished, the policy controlled as to the beneficiaries. 
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SUPREME COURT OF NEBRASKA. 


SIMMONS 
v8. 
WESTERN TRAVELERS’ ACCIDENT ASS’N.* 


A condition in the constitution of an accident insurance company pro- 
vided for a limitation of liability “if any member of the association 
shall, after becoming such, change his occupation to one classed by 
the executive board as more hazardoug than that stated in his origi- 
nal application’. The insured, who was a traveling salesman, lost 
his position, and for a term of nearly two years lived upon his 
father’s ranch, while trying to obtain another position, but was paid 
no salary or other compensation. At the time of his death he was 
endeavoring to obtain another situation as a commercial traveller. 
Held, That he did not change his occupation to that of “stock farmer, 
owner or superintendent, supervising only”, which was the occupa- 
tion classed by the executive board as more hazardous than that of 
commercial traveller. 

A condition in an accident insurance policy providing for a forfeiture of 
the benefits unless proofs of the death of the assured are furnished 
within thirtv days will be upheld; but, where the testimony shows 
notice of the death, given within the require d time, and due diligence, 
prompt action and good faith on the part of the beneficiary in making 
formal proof of death, as soon as the requirements are made known to 
him, a forfeiture for the failure of a literal and technical compliance: 
with the condition should not be declared. 

Action of the trial court in the admission of evidence examined, and held’ 
not prejudicial. 

Evidence examined, and held sufficient to sustain the judgment of the 
trial court. 


Commissioners’ Opinion. Department No. 1. Appeal from 
District Court, Douglas County. Action by Hattie V. Simmons 
against the Western, Travelers’ Accident Association, Judg- 
ment for plaintiff. Defendant appeals. 


BroME & BuRNETT, for Appellant. 
KENNEDY & LEARNED, for Appzcllee. 
OLDHAM, C. 

This was an action instituted by the plaintiff, as widow and 
beneficiary named in a membership certificate issued by the de- 
fendant to one Harry A. Simmons, to recover the sum of $5,000, 
the amount provided for in the certificate on the death of a mem- 
ber resulting. from external, violent and accidental means. The 
petition alleged, in substance, that Harry A. Simmons, deceased, 
was a member in good standing of the defendant order, and had 
paid all assessments and dues arising under the constitution and 





* Decision rendered, May 10, 1907. Syllabus by the Court. 
VoL. XXXVL—3S5. 
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by-laws of the order, and that on the 24th day of June, 1903, he 
was bitten by a rattlesnake in Live Oak County, Tex., and death 
resulted from this violent and accidental means on the day fol- 
lowing the injury; that notice of the death was served upon the 
defendant within fifteen days thereof; that proof of death was 
subsequently furnished in compliance with the constitution and 
laws of the order. Defendant’s answer admitted the issue and 
delivery of the certificate of membership to Harry A. Simmons, 
deceased, and that plaintiff was the widow and beneficiary named 
in such certificate, admitted that notice of death was received by 
the defendant within fifteen days of the death of Harry A. Sim- 
mons, and that he was a member in good standing in the order 
at that time. The answer then set up a provision of the constitu- 
tion and by-laws of the order forfeiting the policy unless proofs 
of death are filed within thirty days of the demise of a member. 
It also pleaded an article of the constitution of the order provid- 
ing, in substance, that, if a member should change his occupa- 
tion to one classed by the executive board as more hazardous 
than that stated in his original application for membership, he 
should only be entitled to such benefits as might be fixed by the 
executive board for such increased hazard of occupation. It fur- 
ther alleged that at the time of his death Harry A. Simmons had 
changed his occupation from that of travelling salesman, and was 
engaged in the business and occupation “of ranch foreman, su- 
pervising stock farming and supervising and superintending a 
ranch in the state of Texas, and was so engaged at the time of 
the alleged injuries and death”. The answer then averred that 
under the by-laws of the order the amount of recovery for the 
death of a member engaged in the more hazardous occupation 
described was limited to $2,000. Plaintiff, by way of reply, al- 
leged that within fifteen days of the death of her husband she 
had procured notice to be served upon the defendant of such 
fact; that she had no knowledge or information of any by-law 
requiring proofs of death to be filed within-thirty days; that in 
the notice of death she requested the defendant to send such blank 
proofs of death as were required; that no answer was received 
to this communication from the defendant until the 28th day of 
July, when the thirty days had elapsed; that upon the receipt of 
defendant’s letter containing a copy of the constitution and by- 
laws requiring proof of death such proof was immediately pro- 
cured and forwarded to the defendant and retained by it. The 
reply denied specifically that deceased had changed his occupa- 
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tion of travelling salesman or was engaged in any other business 
at the time of his death, but alleged that in the fall of 1901 the 
deceased had lost his position as travelling salesman, and that by 
invitation of his father he had come to temporarily reside on 
his father’s ranch in Texas until he could secure further employ- 
ment as travelling salesman, that he corresponded with different 
firms seeking employment, and that at the time of his death he 
had procured a contract for employment as travelling salesman 
with a drug company in Chicago, and was preparing to leave for 
the piace of his employment at the time his injury occurred. On 
issues thus joined there was a trial to the court and jury, verdict 
for the plaintiff for $5,000 and interest, and judgment on the 
verdict. To reverse this judgment defendant appeals. 

We shall discuss the allegations of error relied upon in the 
brief of the appellant in the order in which counsel have pre- 
sented them. The first contention urged is that the court erred 
in submitting to the jury the question of deceased’s alleged 
change of occupation, and should have declared as a matter of 
law that suclr change had been established by the evidence, and 
that consequently plaintift’s recovery in any event should be 
limited to $2,000. It is without dispute that at the time the in- 
demnity certificate was issued the deceased was engaged as a 
travelling salesman for a wholesale medicine and drug company 
in St. Louis, Mo., and that he resided in that city with his wife 
and family; that in the fall of 1901 he lost his position with this 
firm; that in the preceding year his father, Dr. Simmons, pur- 
chased about sixty thousand acres of land in Live Oak County, 
Tex., and engaged in the cattle business; that the tract of land 
owned and controlled by the father contained three ranches 
with ranch houses thereon, one known as the “Beall Ranch”, on 
which the father resided, another known as the “Quartetez 
Ranch”, and another known as the “Big Tank Ranch”; that, af- 
ter the deceased lost his position, his father invited him to come 
and remain with him until he could obtain further employment. 
In response to this invitation the son came and at first resided 
with his father on the Beall Ranch. Later the wife and children 
of the deceased arrived with the household furniture and moved 
into the house on the Quartetez Ranch, about fifteen miles from 
the father’s home. ‘They lived there nearly a year, when they 
removed to the Big Tank Ranch, about five miles nearer to the 
home ranch. During the time the deceased resided on these dif- 
ferent ranches he was never employed for any purpose by his 
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father, and came and went at his own will, and put in most of 
his time hunting or visiting from one place to the other. Six 
of the employees on these premises testified, without contradic- 
tion, that the deceased was never either foreman or superintend- 
ent of any of these ranches, never employed or discharged any of 
the hands, nor did anything else connected with the management 
thereof, except communicate orders or directions from his 
father to the employees from time to time. When the accident oc- 
curred, deceased had started on horseback to one of the ranches 
for the purpose of gathering up some of his effects preparatory 
to leaving the place. His father had requested him to stop and 
examine the windmills at two of his wells, and see if they were 
pumping properly. In compliance with this request, he stopped 
at one of these places, known as the “Lost Tank” well, at about 
midday, and the foreman of the ranch, Mr. Franklin, invited 
him to wait for dinner. He accepted the invitation, and sat down 
on the ground with Mr. Franklin to eat dinner, when a large rat- 
tlesnake came out of the grass immediately behind him, and, be- 
fore he could arise, the snake bit him, and as a result of this in- 
jury he died on the following day. Dr. Simmons, the father of 
the deceased, is an attorney at law, as well as a physician and 
cattleman, and conducted all the correspondence with the de- 
fendant on plaintiff's behalf. In the communication which he 
wrote to the defendant in giving notice of his son’s death, in de- 
tailing the particulars of the injury and where the deceased was 
when bitten by the snake, he said that the deceased was bitten 
“while he was sitting quieting at dinner talking with his foreman 
on my ranch”, This statement in the notice is relied upon by the 
defendant as being conclusive on the plaintiff of the fact that de- 
ceased was foreman of the ranch. Dr. Simmons, on the witness 
stand, stated that the expression “his foreman” was a typo- 
graphical error of the stenographer to whom he dictated the 
letter. That the letter was dictated just after the burial of his 
son, and that to the best of his recollection he signed the letter 
without reading it. He pointed out one or two other clerical 
errors in the letter, which, however, are without import. Mr. 
Franklin, the foreman on the ranch, testified positively that he 
was never employed by the deceased, never worked under his 


orders, never made any report to him, never received any direc- 
tions from him, except in the shape of a message from his father. 
This testimony is corroborated by that of the other employees 
on the ranch, and we might add that the whole testimony offered 
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on this question tends to support the theory of Dr. Simmons that 
the expression “his foreman” in the letter was a clerical error of 
the stenographer. 

The condition of the constitution relied upon is that 


If any member of the association shall, after becoming such, 
change his occupation to one classed by the executive board 
as more hazardous than that stated in his original application 
for membership, he shall be entitled to such benefits only as 
may be fixed by the executive board for such increased haz- 
ard of his occupation. 


This clause, being one in the nature of a forfeiture of a por- 
tion of the benefits provided for in the membership certificate, 
will be strictly construed against the association. It will be noted 
that the condition does not apply to the doing of any particular 
act connected with some more hazardous occupation, but ap- 
plies only when the member changes his occupation to one 
classed as more hazardous; that is, when he engages in a dif- 
ferent business or avocation, the nature of which subjects him 
to additional hazards. It is for the increased hazard of the new 
occupation in which he engages that the reduction is made. 
‘There is nothing in the contract providing for the forfeiture ii 
the member loses his position and is out of employment for any 
length of time, but the conditions are changed whenever the 
member abandons his present avocation and enters into an em- 
ployment more hazardous. It is not the doing of a particular 
act that might be the incident of a more hazardous calling, but 
it is the engaging in the calling fora livelihood, for profit or for 
pleasure, that works the forfeiture. If deceased, while actually 
engaged as a travelling salesman, had stopped at his father’s 
ranch on a casual visit, and had received the injury in the man- 
ner described in the testimony, it could not be contended that the 
condition in the policy relied upon would have worked a partial 
forfeiture of his membership benefits, because the riding on 
horseback to one of the ranches after his effects and the inci- 
dental inspection of the windmills at the request of his father was 
only such a mission as might have been performed by one in any 
walk of life. The length of time deceased had been out of em- 
ployment did not increase the hazard of his risk unless, in the 
meantime, he actually engaged in a more dangerous calling. We 
think, from an examination of the whole record, that the ques- 
tion of the alleged change of occupation was one for the deter- 
mination of the jury: ‘Travelers’ P. Acc. Ass’n vs. Kelsey, 46 
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Ill. App., 371; Stone’s Adm’rs vs. U. S. Casualty Co., 34 N. J. 
Law, 371; Miller vs. Travelers’ Acc. Ass'n, 39 Minn., 548; Ins. 
Co. vs. Burroughs, 69 Pa., 43; Union M. Acc. Ass’n vs. Frohard, 
134 Ill., 228. 

The next question urged in the brief is as to the action of the 
trial court in submitting to the jury the question of plaintiff's 
compliance with the constitution and by-laws in furnishing final 
proofs of death. This question was submitted under the doc- 
trine announced by this court in Woodmen’s Acc. Ass’n vs. Pratt, 
62 Neb., 673; and adhered to in Western T. Acc. Ass’n vs. Hol- 
brook, 65 Neb., 469, and Western T. Acc. Ass’n vs. Tomson 
(Neb.), 106 N. W., 341. The instruction complained of told the 
jury, in substance, that the by-law requiring proof of death to be 
filed in the office of the association within thirty days from the 
death of the member is a part of the contract of insurance, but 
that a strict and literal compliance with such a provision is not 
in every instance necessary in order to entitle a party to recover, 
and that if the jury found from a preponderance of the evidence 
that the delay in the proof of death was occasioned by circum- 
stances not attributable to the neglect or bad faith of the plaintiff 
or her attorney, and that the proofs were filed within a reason- 
able time under all the circumstances surrounding the case, the 
plaintiff would be excused from not making proof sooner and 
would be deemed in law to have complied with the contract of 
insurance. The principle declared in this instruction is sup- 
ported by the authorities above cited, so the question to be de- 
termined is whether or not the evidence in this case warranted it. 
The only indorsement on the certificate in the hands of the plain- 
tiff or her attorney with reference to notice of the injury was 
the following: “No claim under this certificate will be valid un- 
less notice of the injury with respect to which claim is made is 
received at the office of the association within fifteen days of the 
date of such injury.” In conformity with this indorsement, 
plaintiff did, in less than fifteen days, furnish defendant with a 
notice of the injury and all its surroundings, and in the letter 
written by Dr. Simmons, informed defendant that “Mrs. Hattie 
V. Simmons, the beneficiary, will make her home with me on 
my ranch at Oakville, Tex., and you will please forward ‘to me 
at once, or to her in my care at Oakville, Tex., such papers as 
you desire to be made out to obtain the death benefit”. Again, 
on the 5th day of July, Dr. Simmons wrote to the defendant, still 
requesting the proof blanks required to be sent at once to him 
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or to the plaintiff in his care at Oakville, Tex. It is without dis- 
pute that no reply was received to either of these letters until the 
28th day of July, after the thirty days had expired. It is also in 
evidence that, on receipt of the marked copy of the constitution 
and by-laws, stating what proof was required, such proof was 
promptly furnished to the defendant and retained by it. We 
think, under the showing of diligence contained in the record, the 
court was fully justified in submitting this question to the jury 
under the instruction complained of. 

The third and last objection is as to the action of the trial 
court in the admission of evidence. The first assignment under 
this head is that the court erred in permitting witness Brown to 
testify that he had seen the contract which deceased had en- 
tered into with the Chicago drug firm just before his death. The 
contract complained of related to the employment of the de- 
ceased as a travelling salesman. This testimony, however, was 
elicited in the first instance by the defendant on the cross-exam- 
ination of the witness, and on re-examination plaintiff was per- 
initted to show that the witness had seen the contract and letter 
relative to this employment on the day that deceased was bitten 
by the snake. The testimony shows that the letter and contract 
were burned with the clothing of the deceased after his death. 
Consequently there is no merit in this contention. The next ob- 
jection is as to the action of the trial court in admitting in evi- 
dence the correspondence between Dr. Simmons and the de- 
fendant with reference to the proof of death. These letters were 
all restricted by instructions to the purpose of showing diligence 
on the part of the plaintiff in making her final proof. ‘The court, 
also, for the purpose of showing diligence in making final proof, 
permitted plaintiff over defendant’s objections to testify that she 
had no knowiedge that under the by-laws of the association final 
proof must be made within thirty days of the death until she re- 
ceived the marked copy of the by-laws from the defendant. This 
testimony was confined by proper instructions to the mere pur- 
pose of showing the good faith and diligence of the plaintiff in 
making her proof, and for this purpose we think it was properly 
~ admissible in evidence. 

Finding no reversible error in the record, we recommend that 
the judgment of the District Court be affirmed. 

Ames and Epperson, CC., concur. 


PER CURIAM. 
For the reasons given in the foregoing opinion, the judgment 
of the District Court is affirmed. 
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SUPREME COURT OF SOUTH CAROLINA. 


PRINCE 
v8. 
STATE MUT. LIFE INS. CO.* 


Testimony of the insured that he had dealt with a party as the agent of 
company, and that the state agent had so informed him, is evidence 
sufficient for a jury as to the fact of the agency. 

Where the insured refused to accept a policy because different from that 
he had stipulated for, and had given his note for the premium, whose 
surrender was refused by the company, the amount of the note is his 
measure of damages. 


Oral evidence is inadmissible to vary the terms of a written and signed 
application. 

Punitive damages cannot be recovered for breach of contract in the ab- 
sence of fraud. 

Appeal from Common Pleas Circuit Court of Hampton 
County. Action by Albert 1. Prince against the State Mutual 
Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. 


DEAN & DEAN and B. R. Hers, for Appellant. 
W.S. Smirn and W. B. Dr Loacu, for Respondent. 


Pore, ©. J. 

This action was commenced in December, 1905, and was heard 
at the October-November, 1gc6, term of the Court of Common 
Pleas for Hampton County. ‘The plaintiff sought to recover 
damages for the alleged failure of the defendant to issue to him 
a ten-year policy of insurance on plaintiff's life. The allegations 
of the complaint are, in substance, as follows: That on the 
5th day of May, 1905, in consideration of the sum of $15.43, the 
defendant agreed to execute and deliver to the plaintiff its policy 
of insurance upon his life in the sum of $1,coo, and in case of 
plaintiti's death to be payable to his wife. That said policy was 
to mature in ten years, and at the end of that time, plaintiff, if 
living, would receive the sum of $1,coo, and in case of his death , 
the beneficiary would reeeive that amount; provided the pre- 
imiums were paid as they became due. That plaintiff paid the 
first premium and received a receipt therefor, stood his physical 
examination, and, under the agreement, set forth, was accepted 


as an insurable risk by defendant. That, although he has per- 


* Decision rendered, June 5, 1907. 
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formed his part of the contract in full, defendant refused to issue 
said ten-year policy, but, instead, willfully and wantonly at- 
tempted to compel plaintiff to accept another policy of insur- 
ance by threatening plaintiit with imprisonment. The answer 
was a general denial. in rebuttal of plaintiff's testimony, de- 
fendant introduced in evidence the written application of plain- 
tiff ior a twenty-year annuity in the State Mutual Life & Annuity 
Association of Rome, Ga. Judge Gage, the presiding judge, 
having refused to direct a verdict for deiendant,*the case went to 
the jury, and a verdict for $500 was found for plaintiff. The de- 
fendant appeais. 

1. The first alleged error 1s the refusal of the court to direct a 
verdict for defendant, on the grounds: (1) That there was no 
evidence that Mr. McKee was the agent of defendant company ; 
(2) that there was absolutely no element of damages shown. As 
to the first ground, we think the refusal of the presiding judge was 
proper. It is well settled that where there is any evidence at all 
it must go to the jury. E. D. Rushton testified: “Do you know 
who was the agent of the State Mutual Life Insurance Com- 
pany of Kome, Ga., in Hampton County? Mr. McKee—J. W., 
or W. J. McKee—was the agent of the company. You had some 








dealings with the company? Yes, I have a policy in the com- 
pany.’ On cross-examination testified: “From whom did you 
receive your information that Mr. McKee represented the State 
Mutual Life Insurance Company? Through Mr. McKee. In 
no other wav? Yes, through policies I had to deliver for Mr. 
Kee direct from the house. You got all your information from 
Mr. Mckee? I had communication with another agent? Who? 
W. G. Ruddell. Where is he? He was in Fairiax; I do not 
know where he is now. He is state manager for this same com- 
pany.’ While it is true, mere declarations of a person are not 
prooi of his agency, yet there is other evidence to warrant the 
question being submitted to the jury. 

2. Nor are we prepared to say that in this case there were no 
actual damages. It is undisputed that plaintiff gave his note 
to the company, and that it is still an outstanding liability. True, 
plaintiff has not paid anything on the note, but the defendant re- 
fuses to give it up. In the application set out in the case, as in 
some applications, it was not agreed that the premium should be 
forfeited and go to pay the company for trouble and expense in 
issuing the policy if the applicant refused to accept the same 
when fssued. It was therefore the duty of the defendant to sur- 
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render the note alter the failure to complete the contract. This 
note was received as cash, and while outstanding it, as it were, 
reduced the plaintiff's credit to that extent. We think the Cir- 
cuit judge was correct in holding this to be some element of 


damage sufficient to take the case to the jury. 

3. Assuming, but not holding, that McKee was the agent of 
the company, and having power to bind it by contract, we pro- 
ceed to consider whether the application for insurance was a 
part of the cortract of insurance and binding on the plaintiff. 
That the application is a part of the contract seems to be weil 
settled by authority. Cooley, in his Briefs on the Law of Insur- 
ance (volume 1, p. 676), says: “For the general purposes oi 
construction, an application will be considered a part of the con- 
tract, if it is referred to in the policy in such a way as to indi- 
cate a clear intent to make it a part thereof.” He quotes many 
cases supporting this view. Again, in the case of Lee vs. Ins. 
Co. (Fed. Cas. No. 8,190) the following is found: “The rights 
of the parties are not ended or concluded with the making out 
of the application. When the application is made out and for- 
warded to the company it is not a contract of insurance. It is only 
then that it has attained to the position of a proposal on one 
side, not accepted by the other. There is not a contract of in- 
surance until the policy itself is delivered and accepted. 

The authorities are uniform, I think, on that subject, and upon 
the authorities this application is not a mere preliminary repre- 
sentation, but it enters into and forms a part of the contract 
itself.” See, also, Hopkins vs. Hopkins (Ky.), 91 Ky., 310; 
Carson vs. Ins. Co., 43 N. J. Law, 300, and cases cited; Kelly vs. 
Ins. Co., 113 Ala., 453. This being so, was the application a 
part of the insurance contract with defendant company binding 
on the plaintiff? He testified to certain oral declarations made 
to him by MecWee and to the oral agreement made between them. 
Granting all this to be true, it does not follow that the defendant 
is liable for such agreement. The proposition of law is ele- 
mentary that, where a previous oral agreement is reduced to 
writing, the oral agreement is entirely merged into the written 
agreement. Mr. Page, in his recent work on Contracts (section 
1189), thus states the rule, which is supported by abundant au- 
thority: “If the parties to a contract have reduced it to writing, 
they must intend such writing to be the repository of their com- 
mon intention. It merges all prior and contemporaneous nego- 
tiations.” Again, section 1195 is as follows: ‘The rute that 
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prior or contemporaneous negotiations cannot be used to con- 
tradict, add to or otherwise vary a written contract, applies not 
merely to the letter of the written contract, but also to its legal 
effect.” But it is sought to be shown that plaintiff is not bound 
by the application because he took McKee’s word for its con- 
tents and, although he signed it, yet it was with the understand- 
ing that it contained their previous oral contract. Even if this 
be true, it would seem unreasonable to hold the defendant re- 
sponsible for the carelessness of the plaintiff in not reading or 
having read to him the contents of the paper he was signing. 
As was said in Lee vs. Ins. Co., supra, where the same question 
arose: “He is in fault because it is a piece of gross negligence 
on his part to sign a document of that kind without knowing its 
contents, and to accept a policy containing these specific pro- 
visions, referring back to the application, without considering 
the effect it would have upon his rights.” In this view of the 
case, the conclusion is necessary that his honor, the circuit judge, 
erred in not construing the written application to be a part of 
the contract of insurance, and indicative of the agreement be- 
tween McKee and plaintiff, and in admitting oral testimony to 
vary its terms. 

4. The final question for consideration is whether or not 
punitive damages are recoverable in this case. We have above 
reached the conclusion that the application was a part of the con- 
tract. Therefore this action is an action on contract, and, unless 
fraud is alleged and proved, punitive damages cannot be recov- 
ered for the breach. The general rule is thus stated in Sedgwick 
on Damages (8th Ed.), § 603: “It may be considered to be 
established that the motives of the defendant in breaking his 
contract are to be disregarded, and consequently exemplary 
damages are not recoverable.” In this state, however, in the 
early case of Rose vs. Beattie (2 Nott. & McC., 538) the doctrine 
was suggested that, where a breach of contract is accompanied 
with a fraudulent act, punitive damages are recoverable, but not 
for a breach unaccompanied by fraud. This principle has been 
recently laid down as the law in the case of Welborn vs. Dixon, 
70 S. C., 108. As no fraudulent act is here alleged, exemplary 
damages cannot be recovered. 

It is the judgment of this court that the judgment of the Cir- 
cuit Court be reversed, unless plaintiff surrender all of the judg- 


ment except $15.43, the amount of the note given by plaintiff to 
defendant. 





Insurance Law Journal. 


SUPREME COURT OF NEBRASKA. 


DAVID BRADLEY & CO. 

vs. 
BROWN ET AL.* 

When an agent in the possession of goods has contracted to become ab- 
solutely and unconditionally liable to his principal, to the extent of 
this value, for their loss or damage by fire, and procures insurance 
upon them in his own name, such insurance is for his own exclusive 
benefit and advantage, and does not affect or add to his obligation 
to his principal upon his contract. 

In a case like the foregoing, money due from an insurance company on 
account of a loss under its solicy is not a trust fund for the benefit of 
the principal, but is an indebtedness to the agent, and is subject to 
his disposition and liable for his debts, like other money and prop- 
erty belonging to his estate. 

Comunissioners’ Opinion. Department No. 1. Appeal from 
District Court, Bonne County. Action by David Bradley & Co. 
against Fred E. Brown and others. Judgment for defendants, 
and plaintiff appeals. 


FLICKINGER Bros. and NEEDHAM & DOTEN, for Appellant. 
H. C. Vain, C. E. SPEAR, and F. D. WiLuiAms, for Appellecs. 


AmEs, C. 

Fred I. Brown was a retail dealer in farm implements and 
machinery at Albion, Neb., where he owned and conducted a 
general store of such goods. In August, 1904, he received into 
his store building from the plaintiffs, David Bradley & Co., and 
as a part of his stock in trade, and to be disposed of and ac- 
counted for pursuant to a written contract between the parties, a 
considerable number or quantity of implements. The contract 
stipulated, in effect, that the goods should remain the property 
of Bradley & Co., and that Brown should sell them as their agent, 
retaining a specified compensation for his services, and contained 
the following paragraph: “In consideration of party of the first 
part [Bradley & Co.] carrying said stock of goods subject to 
sale, and at the expense of interest for value and special terms 
given, party of the second part agrees to be fully responsible for 
all damages or loss by fire or otherwise, to any and all goods 


shipped under this contract.” Brown procured policies of fire 


*% Decision rendered, May 10, 1907. Syllabus by the Court. 
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upon the goods, which were destroyed by a fire a short time 
aiterward, and later he was adjudged a bankrupt, and the de- 
fendant Spear was appointed trustee of his estate. This is a suit 
begun by Bradley & Co. against Brown and the insurance com- 
panies to recover the amount of the loss. Spear, after the ad- 
judication in bankruptcy, was substituted for Brown. The in- 
surance companies do not resist payment, but have filed an an- 
swer in the nature of an interpleader, praying that the court 
determine to whom the money is owing. There is no dispute in 
regard to the facts which were settled by stipulation. The Dis- 
trict Court awarded the fund to the trustee, and the plaintiffs 
have appealed. 

Each of the policies recited that it should protect property be-+ 
longing to the insured, and that “held in trust by him, or on 
commission, for which he may be legally liable’. It is not dis- 
puted that the property in question falls under this description, 
and counsel for plaintiffs contends for the application of the rule’ 
that, where an agent in the possession of personal property in- 
sures it against fire, the money due upon the policy after the loss 
belongs to his principal, who may recover it directly from the 
insurance company, and that, if it is paid to the agent, the lat- 
ter holds it in trust, merely for the benefit of the party ultimately 
entitled. Authorities to this effect are not wanting, and in our 
opinion are sound: Snow vs. Carr, 61 Ala., 363; Home Ins. Co: 
vs. Baltimore Warehouse Co., 93 U.S., 527; California Ins. Co. 
vs. Union Compress Co., 133 U. 5., 409; Johnson vs. Abresh, 
123 Wis., 130; Stillwell vs. Stoppel, 19 N. Y., 401; Wood on 
Fire Insurance, vol. 1, § 293; Hyde vs. Hartford Fire Ins. Co., 70 
Neb., 503. 

With the toregoing general proposition of law we understand 
counsel for the trustee to be also satisfied; but, he contends that 
it is inappiicable to this case, for the reason that, by the above- 
quoted stipulation in the contract, Brown became himself an in- 


surer of the goods against loss or damage by fire, and became: 


instantly indebted for their value, upon the happening of thegloss, 
irrespective of whether he had procured insurance upon them or 
not; and that the case is not like one where a debtor agrees to 
insure for the benefit of a mortgagee, or a factor for the benefit 
of his principal. The argument appears to us to be sound. The 
parties cannot be supposed to have contracted with a view to 
future insolvency. They had seen fit to fix their rights and obli- 
gations in event of a loss or damage by fire. Brown was bound 
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to respond absolutely and unconditionally, and it follows, as it 
seems to us, that the insurance he procured upon the goods was 
for his own benefit and advantage exclusively. The moment the 
goods were destroyed by fire, the relation of principal and agent 
ceased, and that of debtor and creditor supervened. If he had 
not become bankrupt, and the insurance money had been paid to 
him, such payment would neither have created a trust fund in 
favor of the plaintiffs, nor have affected the liability he had al- 
ready incurred under the terms of the contract by the happening 
of the loss. The money would have been his, subject to his dis- 
position, or to seizure for his debts, in like manner as other 
moneys and property of his estate, and he would have been lia- 
ble to the plaintiffs upon his common-law obligation of contract, 
as in other like cases. 

It is not dotbted that the trustee stands in the shoes of Brown, 
or that his rights are measured by those of the latter, and we 
therefore recommend that the judgment of the District Court 
be affirmed. 

Epperson and Oldham, CC., concur. 


PER CURIAM. 
or the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed. 


LETTON, J. (concurring). 

The contract between the plaintiff and the defendant Brown 
was in effect a contract of insurance. By its terms Brown be- 
came absolutely liable, upon the happening of a loss by fire, to 
pay David Bradley & Co. the value of the goods destroyed 
When he insured these goods with the several insurance compa- 
nies, he became in effect a reinsurer. He stood in the same re- 
lation to the owner of the goods and to the insurance. company 
that the original insurer, if it reinsures, stands to the insured 
and to the reinsuring company. The principles of law govern- 
ing this relation are well settled, and it is held by a majority of 
the cpurts passing upon the question that the liability of a rein- 
surer to pay the whole amount of the loss to the reinsured is not 
affected by the insolvency of the latter or his inability to fulfill 
his own contract with the original policyholder. It is said, in 
Goodrich & Hicks Appeal (109 Pa., 529): “Reinsurance is prop- 
erly applied to an insurance effected by one underwriter with 
another, the latter wholly or partially jndemnifying the former 
against the risks which he has assumed; that is to say, after in- 
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surance has been effected, the insurer could have the subject oi 
insurance reinsured to him by some other company. There is in 
such a case, however, no privity between the original insured 
and the reinsurer. The latter is in no respect liable to the for- 
mer as a surety or otherwise; the contract of insurance and re- 
insurance being totally distinct and disconnected. Even if the 
insurer failed or became insolvent, or if his insured received only 
a dividend, however small, the reinsurer can gain nothing by this, 
but must pay the amount of the loss to the first insurer.” Where 
an insurance company has written a policy, and afterward causes 
itself to be reinsured, and aiter the loss of the property insured 
such company becomes insolvent, the person originally insured 
has no equitable lien upon the sum of money due on the part of 
the reinsurer, but the fund belongs to all the creditors of the in- 
solvent company ratably: Herckenreth vs. American Ins. Co., 
3 Barb. Ch. (N. Y.), 63. See, also, Blackstone vs. Alemannia 
Fire Ins. Co., 56 N. Y., 104; Consolidated R. E. & F. I. Co. vs. 
Cashow, 41 Md., 59; Eagle Ins. Co. vs. Lafayette, 9 Ind., 443; 
Delaware Ins. Co. vs. Quaker City Ins. Co., 3 Grant, Cas. (Pa.), 
71; Strong vs. American Central Ins. Co., 4 Mo. App., 7. 

‘These decisions seem to be supported by sound reason. The 
original insurer has an insurable interest in the property because 
in case of its loss by fire he is liable to pay the loss to the extent 
to which he has insured it. When a loss occurs, the relation be- 
tween him and the insured is that of debtor and creditor. There 
is no privity between the insured and the reinsurer, and any sum 
recoverable by the insurer from the reinsurer is an asset of his 
estate, liable to the claims of his general creditors, and not sub- 
ject to any specific lien or charge in favor of the insured. 


Ae 
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SUPREME COURT OF ARKANSAS. 


YATES 
vs. 


THOMASON eT AL.* 


The insured agreed with the company that any action of the latter in 
investigating the loss should not waive any of the conditions of the 
policy. 

Held, That a denial of liability by the company after making such investi- 
gation was a waiver of proofs of loss. 

The question of compliance with an iron-safe clause is for the jury. 

The statute provided that substantial compliance with the conditions of 
the policy was sufficient. Through carelessness the insured had leit 
the sales book out of the safe and it was burned, and there was no 
other written evidence of the sales. 

Held, That the iron-safe clause requiring the books to be in a fireprooi 
safe was not complied with. 


Appeal from Circuit Court, Mississippi County. Action by G 
W. Thomason, assignee, and others, against Frank B. Yates, 
receiver. Judgment for plaintifis and defendant appeals. 


DANIEL W. JONES and ROBERT MARTIN, for Appellant. 
W. J. Lamp, D. F. Taytor, and W. J. DRIVER, for ‘1 ppellees. 


FLIED. Cs}. 
This is an action on an insurance policy brought by G. W. 
Thomason, as assignee of V. V. Bertt, against the People’s Fire 
Insurance Company. After judgment against the insurance 
. and F. B. Yates as 
receiver has been substituted as appellant. Many questions 


i 
i 


company in the Circuit Court it appealec 


were raised in the lower court and preserved in the motion for 
new trial; but all of them have been abandoned except four, 
which will be discussed seriatim. 

1. It is argued that the evidence shows that the recovery 
should have been for less than the full face of the policy, owing 
to the three-fourths clause, which was a part of the policy. Ap- 
pellant’s calculation is based upon the assumption that the goods 
were purchased im May: but, as a matter of fact. the evidence 
shows that, while probably contracted for at that time, they were 
not turned over to bertt until September, and the time for sub- 
tracting the sales from the gross amount of the goods should 


*%* Decision rendered, May 27, 1907. 
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run from September, instead of May. Calculated upon this basis, 
and it is the correct one, there were enough goods on hand to 
have allowed a iull recovery on the face of the policy. In other 
words, the insured bore more than one-fourth of the risk, and 
that is what the three-fourths clause required. 

2. It is contended that the verdict is contrary to the evidence, 
in that the denial of liability was not proved, and therefore the 
proof of loss was not waived, and it is admitted that the proof of 
loss was not furnished. The evidence is ample from Mr. Bertt 
and from his attorney, Mr. Driver, as to a denial of liability by 
the appellant, and, that acting upon such denial, Mr. Driver 
brought this suit; and it has long been settled by many deci- 
sions of this court that a denial of liability waives proof of loss. 

3. The court gave this instruction: “The defendant may 
waive a compliance of the proof of loss clause of its policy either 
expressly or by its conduct. If the defendant denied its liability 
under the policy, you are instructed that such conduct would re- 
lieve the plaintiff of any liability to perform his agreement under 
this proof of loss clause, and would amount to a waiver thereof 
by cefendant, although a contract of nonwaiver had been duly 
executed prior thereto.’ There was a nonwaiver agreement in 
this case, and it is contended that such agreement protected the 
officers of the company from the evidence proving they waived 
any provisions of the policy. ‘The nonwaiver agreement which 
was executed by the parties is as follows :— 

It is hereby mutually understood and agreed by and be- 
tween V. V. Bertt, party of the first part, and the Security Fire 
Insurance Company of Little Rock, Ark., and other compa- 
nies signing this agreement, parties of the second part, that 
any action taken by the said parties of the second part in in- 
vestigating the cause or investigating the amount of loss and 
damage to the property of the party of the first part caused. 
by fire alleged to have occurred on the second day of Novem- 
ber, 1905, shall not waive or invalidate any of the conditions of 
the policies of the parties of the second part, and shall not 
Waive or invalidate a ny rights whatever of either of the parties: 
to this agreement. The intent of this agreement is to preserve 
the rights ol all parties hereto, and provide for an investiga- 
uomage, without regard $0 the lablihy GF tae pages te 

amage, W revar the hability > HNartiec f c 
second part. " ae rae ae ee ate 

This nonwaiver agreement shows on its face its one and onlv 
purpose, which is “to preserve the rights of alf parties hereto and 
provide eee of the fire and the determination of 
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the amount of loss or damage, without regard to the liability of 
the parties of the second part”. But, when such liability and the 
course of the company has been determined, then the non- 
waiver agreement has served its purpose, and its force is spent. 
‘This is peculiarly applicable to the facts here. The parties nego- 
tiated for a settlement, went into an examination of the books, 
discussed freely and fully under the protection of the nonwaiver 
agreement the rights of each party, and finally the manager of 
the company reached the conclusion that the company was not 
liable, and notified the attorney for the assured that they were 
not liable, and the attorney, as he expressed, “bowed himself 
out” and went home, and brought this suit upon the strength of 
such denial. The agreement had served its purpose, and, when 
that purpose was served, it was terminated, and cannot be ex- 
tended beyond its office to take from a party the consequences 
of its action in denying liability. The court was right in giving 
the instruction in question. 

4. It is contended that the evidence shows that the iron-safe 
clause was violated, in that Mr. Bertt failed to keep in his iron 
safe the book which showed the account of sales. This book 
seems to be the only record showing sales. It was a small book, 
and Mr. Bertt was in the habit of keeping it in the cash drawer in 
the daytime and in the safe at night. Mr. Bertt testifies that, 
through his carelessness, the night of the fire it was left in the 
store, and was burned with it. There is no book or other written 
evidence which shows the amount of the sales, either credit or 
cash; and the amount thereof was attempted to be supplied by 
the testimony of Mr. Bertt and of his bookkeeper, showing that 
said sales were approximately $8 to $10 a day from the time the 
business was opened in September to the time of the fire in No- 
vember. The iron-safe clause requires: ‘The assured shali 
keep a set of books which shall clearly and plainly present a com- 
plete record of business transacted in reference to the property 
herein mentioned, including all purchases, sales and shipments, 
both for cash and credit”, and that “all books kept in his business 
since the date of such last preceding inventory, securely locked 
in a fire proof safe at night, and at all times when the building 
mentioned in this policy is not actually open for business, or shall 
keep such books and inventories in some secure place not ex- 
posed to a fire which would destroy the aforesaid building”. 
Whether this clause has been complied with is a question of fact 
to be submitted to the jury upon the evidence: Western Assur. 
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Co. vs. Altheimer, 58 Ark., 573; Greenwich Ins. Co. vs. State, 
74 Ark., 72. This court has had occasion recently to'give a con- 
struction of the act of 1899 (section 4375a, Kirby’s Dig.), and 
has liberally construed said section to meet the design of the 
Legislature, and has sustained verdicts which have found com- 
pliance with the iron-safe clause wherever there was evidence 
tending to prove that the books, inventories and memoranda sub- 
stantially fulfilled this requirement: People’s Fire Ins. Co. vs. 
Gorham (Ark.), 95 S. W., 152; Security Mutual Ins. Co. vs. 
Berry (Ark.), 98 S. W., 693; Queen of Ark. Ins. Co. vs. Cooper- 
Cryer Co. (Ark.), g8 S. W., 694; Ins. Co. vs. Woolverton, Ms. 
Op., 102 S. W}, 226. In each of these cases there has been a 
question of fact, and evidence either from the books or those 
familiar with them tending to prove that the objects and pur- 
poses of the iron-safe clause had been substantially met. But 
such is not the case here. The books were not before the jury, 
and there was no testimony tending to show that the books pre- 
served contained even a summary of the sales, and no written 
evidence of any data of such sales was preserved. The only evi- 
dence attempted to be given to the insurance company in asking 
settlement and on the trial in asking judgment of such sales was 
the testimony of the assured and his bookkeeper, who sought to 
approximate from memory the average amount of such sales. 
It is to avoid just such testimony that the iron-safe clause is put 
into all standard form policies. While it is the intention of the 
Legislature that this contract shall not be strictly enforced, and 
this court has given and will give a liberal construction to the 
remedial legislation, yet the contract has not been made illegal 
by the Legislature, and cannot be abrogated by juries and courts. 
lt has been deliberately made by the parties, and must be com- 
plied with, in substance. The undisputed evidence here is that 
it was not complied with in a material and vital matter. 
Judgment reversed and cause remanded. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


BLAKELY 
vs. 
FIDELITY MUT. LIFE INS. CO.* 
The insured claimed that an assessment was excessive and not in accord 
with the proper construction of the contract, and tendered a smalle1 


sum, and stood for ten months on the tender so made before bring- 
ing suit to recover for breach of contract. 


Heid, That he had elected to treat the contract as in force and could not 
afterward disaffirm it. 
In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


W. C. BLAKELY, G. H. STEIN, and W. B. Linn, for Plaintiff 
in F:rror. 

IRA JEWELL WILLIAMS and Simpson & Brown, for Defendant 
in Error. 


BUFFINGTON, C. J. 

In the court below John Blakely, the plaintiff in error, herein 
called plaintiff, sued the Fidelity Mutual Life Insurance Com- 
pany, the defendant, to recover damages for breach of its con- 
tract to insure. The plaintiff in 1879, at the age of forty-eight, 
took out a policy upon his life from defendant on the mutual 
plan, and paid assessments of different amounts thereon until 
the one of $99.75, payable April 1, 1902, which was for the 
months of December, 1902, and January, February and March, 
1903. Before that assessment matured a difference arose be- 
tween plaintiff and the company as to the proper construction of 
the policy. There was no repudiation or cancellation of such 
policy by the company. One the contrary, it stood on it, and, 
as construed by it, made an assessment thereon of $99.75. Nor 
did the plaintiff treat defendant’s action as a repudiation of the 
contract, or accept it as a tendered breach and repudiation 
thereof. He simply insisted that defendant was not warranted 
by its terms in making as large an assessment as it did, and 
tendered $86.15, which he contended was the assessment the 
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contract justified. ‘This refused tender he stood on for ten 
months as continuing the policy in force, when by bringing this 
suit he then for the first time elected to treat the policy as at an 
end by reason of the alleged breach by the company and the 
acceptance of such breach by him. On these facts the plaintiff 
brought suit in disaffirmance of the contract in the court below, 
which court entered judgment non obstante veredicto against 
him. ‘Thereupon he sued out this writ of error, assigning this 
for error. 

Now, to warrant judgment by the court below in his favor, the 
plaintiff, under the ruling of this court in Supreme Council vs. 
Lippincott (67 C. C. A., 650), had to show, first, that the defend- 
ant breached its contract by anticipation, and, secondly, that 
such breach was accepted and acted upon by him as a repudiation 
of the contract. The defendant in the present case stood on its 
contract as made. It did not attempt to change its provisions. 
Its position was simply a contention for an alleged construction. 
it insisted upon carrying it out, and in doing so levied a certain 
assessment. The plaintiff likewise stood on the policy. He, too, 
insisted on carrying it out, and in doing so tendered a certain 
premium. Under the proofs here shown it is clear the plaintiff 
did not treat and accept the defendant’s action as a breach by 
anticipation, and then elect to consider the contract as at an end. 
On the contrary, he treated the contract as in life and tendered 
such assessment as he deemed would continue it in force. This 
Was an express, unequivocal election, which, standing without 
change for ten months, he could not, by bringing suit, then con- 
vert into an acceptance of an alleged anticipatory breach. The 
court below was warranted in holding this case was governed by 
our decision in Supreme Council vs. Lippincott, supra; for of 
this case it may be, as was there, said :— 

“The principle of the finality of an election once made is appli- 
cable, we think, to the present case.” 

The judgment is therefore affirmed. 
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SUPREME COURT OF GEORGIA. 


EDWARDS ET AL. 
vé. 
FARMERS’ MUT. INS. ASS’N or Groraia.* 


Where a by-law of a mutual co-operative insurance company, which be- 
came a part of a policy of insurance issued by it, provided that “‘lia- 
bilities cease at once on dwellings in the association in which seed 
cotton or loose lint cotton is stored”, a violation of such provision 
avoided the policy, although the storing of the seed cotton was 
done by a tenant to whom the insured had rented or leased the 
— and delivered control, and without the knowledge of the 
insured. 


Notice to the company that the property was rented to a tenant, and its 
continuing to receive payment of premiums or assessments from the 
owner, did not operate as a waiver of the terms of the policy prohib- 
iting the storing of seed cotton in the dwelling house. 


Error from Superior Court, Walton County. Action by B. J. 
Edwards and others against the Farmers’ Mutual Insurance As- 
sociation of Georgia. Judgment for defendant, and plaintiffs 
bring error. 

Statement of facts by LUMPKIN, J. 

Edwards and others brought suit against the Farmers’ Mu- 
tual Fire Insurance Company of Georgia on an insurance policy. 
The case was submitted to the presiding judge without a jury, 
upon an agreed statement of facts containing the following :— 

“Before the execution of the contract defendant adopted a 
by-law as follows: ‘Liabilities cease at once on dwellings in the 
association in which seed cotton or loose lint cotton is stored.’ 
This by-law was adopted April 4, 1899. Paragraph 9 of the in- 
surance contract provides that ‘the association and the insured 
shall be governed by the by-laws of the association’. About two 
weeks before the fire the house was vacated by one McElhannan 
and his family, who were tenants of W. P. Fambrough. There- 
after said Fambrough, not having sufficient room at a public 
gin near by, temporarily placed in said house enough seed cot- 
ton to make about two bales, intending to remove said cotton 
on the next morning after the fire occurred. Said cotton had been 
placed in the house at intervals, a load at a time, covering a 
period of not more thar two weeks and not less than one week. 
On the night before such intended removal, the house, while 


i Decision rendered, May 16, 1907. Syllabus by the ‘Court. 
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the seed cotton was stored therein and while unoccupied by any 
person, was destroyed by fire. Plaintiffs did not tell said Fam- 
brough, their tenant, he could or could not place seed cotton in 
said house, or that the house was insured. At the time of the fire 
and previous thereto W. P. Fambrough was the tenant of the 
plaintiffs under a written contract made September 21, 1903, and 
was occupying and using for farming purposes the premises on 
which the house was located. Under such contract said Fam- 
brough was to pay to plaintiffs annually for three years a stipu- 
lated amount of cotton as standing rent; the plaintiffs, under 
such contract, not reserving or having any direction, control or 
possession of the premises, or any part of the same, or any au- 
thority to use, control or restrict the use of the house in ques- 
tion. Plaintiffs received, before the loss occurred, several no- 
tices of assessments, each containing the following words: ‘N. 
B. The association will not be responsible for dwellings or ten- 
ant houses burned with seed cotton in them.’ Plaintiffs did not, 
at the time of making said rent contract with said Fambrough 
or afterward, restrict the use of the house in any manner by said 
Fambrough; nor did they inform said Fambrough that it would 
be a violation of a by-law of the association in which the property 
was insured to place seed cotton in the house; nor did plaintiffs 
inform defendant that they had entered into a rent or lease con- 
tract with said Fambrough for a term of years, under the terms 
of which plaintiffs had lost control and direction of the use of the 
house for such term of years. 

“Plaintiffs continued to pay their assessments after the rent 
contract was made, and they were accepted by the defendant 
and not returned. When the policy was issued the premises were 
held by one S. C. Cooper as tenant under a written contract for 
five years, by the terms of which contract plaintiffs had lost con- 
trol and direction of the use of the house. Defendant then knew 
that Cooper was in possession of the premises under some con- 
tract with plaintiffs, and J. C. Phillips, the field soliciting agent 
of the defendant, knew that both Cooper and Fambrough were 
tenants of the plaintiffs under a contract for standing rent. 
While said Cooper was such tenant, the said Phillips warned him 
not te put seed cotton in the dwelling, and while said Fambrough 
was such tenant said Phillips, in passing house No. 1, in which 
Fambrough and his family were residing, saw certain baskets of 
seed cotton in the veranda theréot, called the said Fambrough, 
and told him that it was a violation of the laws of the insurance 
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association in which the house was insured to put seed cotton in 
it. This was in the spring of 1904. ‘This was the first knowledge 
that said Fambrough had that the house he lived in was insured. 
Deiendant knew that Fambrough was also in possession of the 
premises under some contract with the plaintiffs, and with this 
knowledge continued to collect of plaintiffs (and never returned 
or offered to return) the assessments on the house, in the same 
manner as such assessments were levied and collected previous 
to the contract with fambrough and during the tenancy of Coo- 
per. Defendant, when the premises were insured and the policy 
written, and always thereafter, knew that the plaintiffs did not 
follow the occupation of farming, and that the use and occupa- 
tion of the premises were and would be thereafter delegated to 
others for farming purposes, and defendant did not make any 
restrictions, except what were contained in the policy and the 
by-laws of the association. Fambrough had on the premises an- 
other and usually sufficient place for storing seed cotton. De- 
fendant knew nothing oi the terms of the contract of plaintifis 
with said Cooper or said Fambrough, which is now shown to 
have been in writing, and made no inquiry as to such terms. 
They do admit that J. C. Phillips, the soliciting agent of the asso- 
ciation, knew, as above stated, that both Cooper and Fambrough 
were tenants of plaintiffs and paying standing rent jor the prem- 
ises, and had this knowledge as to Cooper at the time when the 
policy was issued, and as to Fambrough before the fire occurred, 
and received such information from B. J. Edwards, without de- 
tails. Defendant did not know that such seed cotton had been 
placed in the house till after the fire, and never at any time con- 
sented for anybody to place seed cotton in the house. 

“It is further agreed that Mrs. W. P. Fambrough, the wife of 
W. P. Fambrough, will swear that she was in house No. 1 when 
the fire started in house No. 2, and that in her opinion the fire 
did not originate in the seed cotton in the house, but in the room 
in which corn was stored, adjoining the room in which the cot- 
ton was. Her opinion is based on the facts that when she first 
saw the fire it seemed to be blazing up from the corn room, and 
the wind was blowing from the direction of the cotton room. 
Beiore the fire occurred plaintiffs did not know that the house 
had been vacated, nor that seed cotton had been placed therein 
by Fambrough, and did not suspect either of said occurrences. 
Defendant is a mutual co-operative insurance company. Jt in- 
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sures storage houses at the saine rates of insurance as dwellings 
Deiendant is a corporation.” 

The judge rendered judgment in favor of the defendant, and 
the plaintiffs excepted. 


BEN J. Epwarps, for Plaintiffs in Error. 
NAPIER & Cox, for Defendant in Error. 


LUMPKIN, J. (after stating the facts). 
The defendart is a mutual co-operative insurance company. 
The by-laws of such a company, adopted in pursuance of the 
charter and existing at the tithe of the issuance of a policy, be- 
came a part thereof, and the assured is presumed to have notice 
of them: Civ. Code, 1895, § 2135. A by-law of this company, in 
existence when the insurance was effected, declared that 
Liabilities cease at once on dwellings in the association in 
which seed cotton or loose lint cotton is stored. 


The policy on its face provided that “the association and the 
insured shall be governed by the by-laws of the association”. 
The parties had a right to make the contract of insurance, and to 
include as one of its terms that the liability on a dwelling house 
shouid cease at once upon the storage of seed cotton in the house. 
The contract was so made, and it was binding: Ostrander on 


Fire Ins. (2d Ed.), pp. 706, 707, §§ 329, 330. Seed cotton was 
stored in the house, and it was destroyed by fire while the cotton 
was there. It was ordinarily used as a residence by a tenant and 
his family, and was a dwelling, within the meaning of the by-law. 

It is contended that because the owner had rented the prop- 
erty, reserving no control over it, and the storing of the cotton 
in the house was the act of the tenant, unknown:to the owner, it 
did not avoid the policy. ‘The exact question has not been de- 
cided in this state. In Adair vs. Southern Mutual Ins. Co. (107 
Ga., 297), where the policy under consideration provided for a 
forfeiture “by any change in the use or condition of the building, 
including additions or repairs, or by the erection of other build- 
ings, or in any other manner by which the degree of the risk is 
increased, unless due notice 1s given to the company and a new 
agreement is entered into”, it was held that the words “change 
in the use or condition” referred to a change of a permanent na- 
ture, and not to a mere temporary use. In discussing the ques- 
tion whether the act of the tenant would affect the insurance of 
the landlord, Mr. Justice Lewis (page 300 of 107 Ga.) said: “We 
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are inclined to think, however, that the correct rule on this sub- 
ject is laid down by the Supreme Court of Pennsylvania in the 
case of Long vs. Lycoming Ins. Co. (14 Ins. Law J., 622), where 
it was held in effect that if the act which increased the insurer’s 
risk was that of the tenant, unknown to the landlord, it was no 
excuse for the infringements of the covenants of the policy.” 
See, also, same case in 115 Ga., 638. Outside of this state, while 
there are some decisions to the contrary, the great weight of 
authority is to the efiect that, under a provision of a policy like 
that now before us, a forfeiture will result from a violation of it 
by the tenant of the insured, though unknown to the landlord. 
In Long vs. Beeber (106 Pa., 466), the case cited in Adair vs. 
Southern Mutual Ins. Co., supra, it was held that, under a clause 
of a policy providing that it should be void if the risk should be 
increased by the nianner of occupancy or use of the premises, 
“or by any means whatever”, without the assent of the com- 
pany indorsed on the policy, increase of risk by the use by the 
tenant of the insured of a portable boiler and steam engine for 
threshing could be shown, and that “it was immaterial whether 
the act of the tenant was with or without the knowledge or as- 
sent of his landlord”. In the case at bar the provision was not 
merely against increase of risk, but specifically against storing 
seed cotton or loose lint cotton in a dwelling, and for so doing 
a forfeiture was provided. In Badger vs. Platts (68 N. H., 222) 
it was held that, “if a policy of insurance provides that it shall be 
void if naphtha is used on the premises insured, the use of naph- 
tha by a tenant of the insured invalidates the policy, so far as the 
insured is concerned, whether he knows of its use or not”. See, 
also, 3 Joyce on Ins., § 2222; 2 Beach on Ins., § 712, and cita- 
tions; 1 May on Ins. (4th Ed.), § 227; Kelly vs. Worcester Mu- 
tual Fire Ins. Co., 97 Mass., 284; Diehl vs. Adams County Mu- 
tual Ins. Co., 58 FPa., 443; Hoxsie vs. Providence Mutual Fire 
Ins. Co., 6 R. L, 517; Norwaysz vs. Thuringia Ins. Co., 204 Il., 
334; 2 Cooley’s Briefs on Ins., 1710, 1711. 

2. It is argued that the tenant, not the landlord, had control of 
the premises, and that the occupancy of the tenant put the insur- 
ance company on notice of that fact, and of his rights in regard 
thereto. But notice that the insured had let the premises to a 
tenant did not constitute notice of a violation of a provision of 
the policy in regard to storing seed cotton in a dwelling house, or 
operate as a waiver of the forfeiture resulting therefrom. 

Judgment affirmed. All the justices concur. 
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CUURT OF APPEALS OF NEW YORK. 


AYERS 
v8. 


GRAND LODGE A. O. U. W. or State | 
oF NEw YorK.* 


A benevolent society cannot adopt a by-law suspending from member- 
ship those engaged in selling intoxicating liquors, where nothing in 
the certificate restricted the occupation, though it had reserved a 
general power to amend its by-laws, since such amendment would 
destroy vested rights. 


Appeal from Supreme Court, Appellate Division, Third De- 
partment. Action by Walter H. Ayers against the Grand Lodge 
of the Ancient Order of United Workmen of the State of New 
York. From a judgment of the Appellate Division affirming a 
judgment for plaintiff, defendant appeals. 


Statement of facts by VANN, J. 


The following facts were found by the trial judge, or estab- 
lished without dispute: In March, 1885, oné Emory D. Fuller 
became a member of a local lodge of the defendant, a domestic 
corporation organized as a “mutual benefit fraternity”, and a cer- 
tificate was issued to him by the grand lodge, entitling him 


To all the rights and privileges of membership * * * and 
to participate in the beneficiary fund of the order to the 
amount of $2,000, which sum at his death, 


As it was stipulated, was “to be paid to Ann Elizabeth Fuller, 
his wife”. The certificate further stated that it was “issued upon 
the express cohdition that said Emory D. Fuller shall in every 
particular while a member of said order comply with all the laws, 
rules and requirements thereof”. In his application for member- 
ship Mr. Fuller agreed “to strictly comply with the constitution, 
laws and regulations which are, or may hereafter be enacted by 
the Supreme, Grand or Subordirfate Lodge”. Among the ques- 
tions in the application blank which the applicant was required 
to answer was the following: “Q. Profession and occupation? 
State precise nature of business”—to which he answered in writ- 
ing: “Moulder”. He also stated in the application that 
* Decision rendered, A pril 16, 1907. 
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Compliance on my part with all the laws, regulations and re- 
quirements which are or may be hereafter enacted by said or- 
der is the express condition upon which I am to be entitled to 
participate in the beneficiary fund and have and enjoy all the 
other benefits and privileges of the said order. 


In April, 1903, Mrs. Fuller, the first beneficiary, died, and in 
September following “a new beneficiary was named and a certifi- 


cate issued by which the $2,000 was directed to be paid at the 


death of said Emory D. Fuller to Walter H. Ayers, the plaintiff 
herein”. When Mr. Fuller joined the order, there was no re- 
striction as to business or occupation, and any member might 
engage in selling liquor either by wholesale or retail. Between 
1898 and 1902 the defendant adopted the following by-law: 
“Any member of the order who shall, after March 1, 1897, have 
entered, or who shall hereafter enter into the business or occu- 
pation of selling, by retail, intoxicating liquor as a beverage, shall 
stand suspended from any and all rights to participate in the 
beneficiary fund of the order and his beneficiary certificate shall 
become null and void from and after the date of his so engaging 
in said occupation, and no action of the lodge of which he is a 
member or of the Grand Lodge or any officer thereof shall be 
necessary or a condition precedent to any such suspension. In 
case any assessment shall be received from a member who has 
thus engaged in such occupation after March 1, 1897, the receipt 
thereof shall not continue the beneficiary certificate of such mem- 
ber in force, nor shall it be a waiver of his so engaging in such 
occupation.” Previous to January I, 1904, the said Fuller had 
never engaged in the business of selling liquor, but on that day, 
in connection with one Hanchett, his copartner, he began to 
carry on a hotel at Weedsport, N. Y., and the firm employed a 
bartender, who sold intoxicating liquors for them in the usual 
way over the bar. Said hotel was conducted byethe firm under 
licenses duly issued, pursuant to state and Federal statutes, from 
January I, 1904, to June 28th of the same year, when Mr. Fuller 
died. Proofs of death were made out in due form, but the de- 
fendant refused to pay the plaintiff said sum of $2,000, or any 
part thereof, and now defends this action brought to recover the 
same on the ground that the insured ceased to be a member of 
the order by engaging in the business of selling intoxicating 
liquors at retail after the by-laws were so amended. The trial 
court found as conclusions of law that Emory D. Fuller had 
vested rights in the certificate before the by-laws were amended; 
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that when he joined the order he had a right to engage in the 
liquor traffic, and that said order, by a rule subsequently made, 
could not cut off that right which had become vested; that the 
defendant had the right to make reasonable by-laws, but said 
amendment, made without notice to the assured, was unreason- 
able, and therefore void as to him; that he was a member in 
good standing at the time of his death; and that the plaintiff 
was entitled to recover the amount claimed. Upon appeal from 
the judgment entered upon this decision the Appellate Division 
affirmed, but not unanimously, on the authority of Evans vs. 
Southern Tier Masonic Relief Ass’n, 182 N. Y., 453. The de- 
fendant appealed to this court. 


Isaac B. BARRETT, for Appeilant. 
SETH S. ALLEN, for Respondent. 


VANN, J. (after stating the facts). 

This case cannot be distinguished in principle from a long 
line of cases decided by this court: Evans vs. Masonic Relief 
Ass’n, 182 N. Y., 453; Beach vs. Supreme Tent, Knights of Mac- 
cabees, 177 N. Y., 100; Langan vs. Supreme Council American 
Legion of Honor, 174 N. Y., 266, 209; Shipman vs. Protected 
Home Circle, 174 N. Y., 398; Weber vs. Supreme Tent, Knights 
of Maccabees, 172 N. Y., 490; Deuble vs. Grand Lodge, A. O. 
U. W., 66 App. Div., 323, 327; Id., 172 N. Y., 665; Parish vs. 
New York Produce Exchange, 169 N. Y., 48; Engelhardt vs. 
Fifth Ward, P. D. S. & Loan Ass’n, 148 N. Y., 281, 297; Mat- 
thews vs. Associated Press, 136 N. Y., 333, 342; Kent vs. Quick- 
silver Mining Co., 78 N. Y., 159. It is well established by these 
authorities “that a general power reserved either by statute or 
by the constitution of a society to amend its by-laws does not 
authorize an amendment impairing the vested rights of mem- 
bers”. An amendment of by-laws which form part of a contract 
is an amendment of the contract itself, and, when such a power 
is reserved in general terms, the parties do not mean, as the 
courts hold, that the contract is subject to change in any essen- 
tial particular at the election of the one in whose favor the res- 
ervation is made. It would be not reasonable and hence not 
within their contemplation, at least in the absence of stipulations 
clearly specifying the subjects to be affected, that one party 
should have the right to make a radical change in the contract, 
or one that would reduce its pecuniary value to the other. A 
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contract which authorizes one party to change it in any respect 
that he chooses would in effect be binding upon the other party 
only and would leave him at the mercy of the former, and we have 
said that human language is not strong enough to place a person 
in that situation: Industrial & General Trust, Ltd., vs. Tod, 180 
N. Y., 215, 225. While the defendant may doubtless so amend 
its by-laws, for instance, as to make reasonable changes in the 
methods of administration, the manner of conducting its busi- 
ness, and the like, no change can be made which will deprive a 
member of a substantial right conferred expressly or impliedly 
by the contract itself. That is beyond the power of the Legisla- 
ture as well as the association, for the obligation of every con- 
tract is protected from state interference by the Federal Con- 
stitution, art. 1, § Io. 

The defendant promised by the contract which it made with 
the assured to pay to the beneficiary designated by him upon his 
death the sum of $2,000. The obligation of that contract was 
not limited by the occupation of the assured; for in the absence 
of any restriction made by the parties, he had an absolute right 
to engage in any lawful business that he might select. After this 
contract had been in force for more than twelve vears, and he 
had paid all the assessments as they became due and had com- 
plied with all the rules and regulations of the defendant, an at- 
tempt was made to restrict him in the choice of an avocation by 
amending the by-laws to that effect without his consent. When 
he had been insured for over nineteen years and had reached an 
age when other insurance could not be procured without a de- 
cided increase in cost, and perhaps not at all, he engaged in a 
new business requiring less strength and activity, and died within 
a few months thereafter. He continued to pay his dues after he 
made the change, and, as the trial court expressly found, the 
duly authorized officer of the defendant knew when he received 
such dues that the insured “was engaged in the hotel business”’. 
The amended by-law, if enforced according to its terms, would 
deprive him of a right which he acquired by contract nearly 
twenty years before, and which he had preserved by paying to 
the defendant substantial sums of money every year during that 
period. The reservation of a general power to amend the by- 
laws without reserving the specific right to so amend them as to 
restrict the occupation, did not permit an amendment in that re- 
spect, and the attempt made without the consent of the assured 
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was beyond the power of the defendant and absolutely void as to 
him. 

The effort was not to reduce the amount of insurance, but to 
destroy it altogether, unless the assured would conform to a by- 
law passed in violation of a vested right, for the privilege, al- 
lowed because not forbidden, of engaging in any lawful business 
was a vested right. It was an immediate right, open to enjoy- 
ment at all times during the existence of the contract, which the 
insured paid for when he joined the association, as well as every 
time he met an assessment. It was a natural right, of which he 
could not be deprived without his consent, and he never con- 
sented. It was a right which had pecuniary value, for it left the 
door open to change of employment by which more money could 
be made. The accused was not obliged to continue at manual 
labor all his life, but, when he had acquired capital enough to go 
into business and employ others to work for him, he had the 
right to do so, and the right was obviously of such value as to 
constitute a vested right, within the meaning of that term as 
known to the law. 


We think that the amendment as made was without effect 
upon the contract, and that the promise of the defendant to pay 


the sum of $2,000 was in full force at the death of the assured. 
While a different rule prevails in some states, the law in the state 
where the defendant was organized does not permit, as to exist- 
ing contracts, such an amendment of its by-laws, as it now pleads 
to defeat this action. 

The judgment appealed from should be affirmed, with costs. 

Cullen, C. J., and Gray, Werner, Willard Bartlett, and His- 
cock, JJ., concur. Chase, J., not sitting. 

Judgment affirmed. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


DALTON 
vs. 


KNIGHTS OF COLUMBUS.* 


Where the charter of a benevolent society authorized the member to 
designate a member of his immediate family as his beneficiary, or, im 
default of such family, one of his blood relatives, he may designate 
a daughter living with him as one of his household, although she is 
of legal age. She does not necessarily cease to be such member of 
his family because, prior to his death, she had left his home and was 
earning her own living, though a widow and minor children were 
left dependent. 

Appeal from Superior Court, New Haven County. Action by 
Mary Dalton against the Knights of Columbus, a fraternal 
benevolent association; plaintiff being the designated bene- 
ficiary of a deceased member of defendant. Verdict and judg- 
ment for plaintiff. Defendant appeals, assigning errors in the 
charge. 


Statement of the facts by HAMERSLEY, J. 

The defendant was incorporated by a special act of the Legis- 
lature February 24, 1893. Andrew W. Dalton was an insurance 
member of the defendant organization, and by the terms of this 
membership the defendant became obligated to pay, upon the 
member’s death (the conditions of membership having been 
complied with), a death benefit of $1,000. In March, 1&98, in the 
manner provided in the constitution and laws of the defendant, 
the said Dalton designated Mary Dalton, the plaintiff, as his 
beneficiary entitled, in pursuande of his contract with the de- 
fendant, to demand and receive the death benefit which might 
become payable upon his death. Andrew W. Dalton died August 
30, 1901; the plaintiff being then his designated beneficiary. 
This action was commenced August 14, 1902, to recover a death 
benefit for $1,000 claimed to be payable to the plaintiff upon the 
death of Andrew W. Dalton. Upon the trial to the jury the 
plaintiff claimed to have proved that she was the daughter of 
Andrew W. Dalton, and at the time of her designation as bene- 
ficiary was twenty-five vears of age; that at that time Andrew 
W. Dalton was a widower, living with his six children, all minors, 


*%* Decision rendered, July 30, 1907. 
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excepting the plaintiff; that the plaintiff lived at home as a 
member of her father’s family, kept house for him, and man- 
aged the domestic affairs of the family; that her father remar- 
ried in 1899, and thereafter down to the date of his death the 
plaintiff continued to live in her father’s house, as her home, had 
no other home or place of residence, and remained unmarried ; 
that whatever earnings she made were turned in to her father, 
who supported and maintained the household; that she lived as 
one of the household and family, the same as her minor brothers 
and sisters; and that they all lived with and depended upon their 
father for support. The defendant claimed to have proved that 
the plaiutiff lived in her father’s house, acting as his housekeeper, 
from the death of her mother, when the plaintiff was seventeen 
years old, until 1897; that before she was eighteen, and while 
living with her father, she had spent three years in learning the 
dressmaking trade; that in addition to her housekeeping duties 
she carried on in her father’s house the dressmaking business 
during the years 1895, 1896 and 1897; that in 1897 she took a 
position as clerk in a store for three years at a salary of $0 a 
week, and during that time paid her father for her board and 
lodging $3 a week, keeping the balance of her earnings for her 
own benefit; that in April, 1go1, the plaintiff left her father’s 
home and remained absent until August 15th, shortly before her 
father’s death; that during this absence she worked at her trade 
in Springfield and Northampton, earning $10 a week, with which 
money she paid her board and lodging, and deposited a small 
sum in the savings bank in her own name; and that. the plain- 
tiff supported herself, and was not dependent upon her father for 
several years prior to his death. 

In view of this state of conflicting evidence and claims, the de- 
fendant, in writing, requested the court to charge the jury as fol- 
lows: “(1) .To be a legal beneficiary under the ‘immediate 
family’ clause in the charter of the Knights of Columbus, the 
beneficiary must live in and be a part of the deceased member's 
household, and be under his legal control at the time of his death, 
must be dependent upon such member, and have a right to look 
to him for support and protection; and it is the corresponding 
duty of such member to give such support and protection to such 
beneficiary or beneficiaries. (2) That if you find from the evi- 
dence that the plaintiff is the daughter of Andrew Dalton, and 
that she, being more than twenty-one years old, had left the 


home of her father, intending to make a living for herself, and 
Vou. XXXVI.—57. 
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using her own earnings for her own benefit, and that Dalton 
left a wife surviving him, and minor children, who had been and 
were a part of his household at the time of his death, and who 
were dependent upon him for support and protection at the time 
of such death, then I charge you that in accordance with the laws 
of the defendant corporation the plaintiff is not the legal bene- 
ficiary, or entitled to the death benefit sued for, even if you 
should find that a death benefit was due.” The court did not so 
charge. The reasons for appeal assign error in the denial of the 
defendant’s first request to charge, and also error in the denial of 
his second request. The only other reason of appeal assigns er- 
ror “in charging the jury as follows”, reciting the whole charge 
of the court covering more than six pages of the printed record. 


Joun J. PHELAN, for Appellant. 
CHARLES S. HAMILTON and CORNELIUS J. DANAHER, for Afp- 
pellee. 


HAMERSLEY, J. (after stating the facts). 

The answer to the only real question properly presented by 
this appeal depends upon the meaning that should be given the 
words “immediate family’, as used in the defendant’s charter in 
describing the persons who are legally capable of taking a death 
benefit. The charter forbids the payment of a death benefit to 
the executor or administrator of a deceased member, and defines 
the persons to whom alone such benefit may lawfully be paid in 
the following language :— 

(a) ‘To such person or persons of the immediate family of 
said membef as by him designated. (b) To such person or 
persons, in default of such tamily, of the blood relatives of 
stich member as by him designated. (c) In default of any des- 
ignation by said member, or out of the order named, except 
by the permission of the board of directors or their successors, 
for cause shown, then such aid shall be rendered by said cor- 
poration to such family, or relatives who are heirs at law of 
such member, in the manner above arranged, upon their proot 
oi being of such family or such heirs at law.—|Sp. Acts 1893, 
p. 17, ¢. 21; Sp. Acts 1897, p. 690, ¢. 49. 

The primary meaning of the word “family”, as used in our 
language to specify a definite group of persons, is defined as “the 


collective body of persons who form one household under one 


head and one domestic government, including parents, children 
and servants’: Century Dict. In construing a writing in 
which the word “family” is used, this primary meaning should 





1907.] Dalton vs. Knights of Columbus. 899 


be assumed in determining the expressed intention of the writer, 
unless there is something in the context to show that it is used 
in some other meaning: Cheshire vs. Burlington, 31 Conn., 326, 
329; Hart vs. Goldsmith, 51 Conn., 479, 480; Wood vs. Wood, 
63 Conn., 324, 327; Crosgrove vs. Crosgrove, 69 Conn., 416, 422; 
Knights of Columbus vs. Rowe, 70 Conn., 545, 550. Possibly it 
may be questioned how far, in a modern use of the word “family”, 
servants should be presumed to be included as among the par- 
ticular persons indicated; but this query is not important in the 
present case. The charter plainly indicates two groups of per- 
sons, and two only, any member of which may legally take a 
death benefit. One is described as the “immediate family”, and 
the other as the “blood relatives” of the member. One person 
may belong to both groups. Both groups are composed of per- 
sons of the same family with the member; in the former refer- 
ence being had to the primary meaning of “family” as denoting 
members of one household gathered around one head, and in 
the latter to ‘‘family” as denoting individuals related through de- 
scent from one stock. “Family” is frequently used to denote 
those connected by the tie of a common descent, as well as by 
that of a common household: Crosgrove vs. Crosgrove, 69 
Conn., 416, 422; Hoadly vs. Wood, 71 Conn., 452, 456. The 
designated beneficiary must be of the former group, if such a 
group exists; and, if not, he must be of the latter group. We 
think that the charter, in limiting the persons eligible to desig- 
nation as a beneficiary, uses the words “immediate family” with 
the meaning of a group of persons, of which the insurance mem- 
ber is one, connected as one family, and from which is excluded 
any member who has become separated from the group as con- 
stituting one household, and that “immediate family” certainly 
includes all persons bound together by the ties of relationship, as 
parents and children living together as members of one house- 
hold under one head. This construction seems to be involved 
in the decision of Knights of Columbus vs. Rowe, 70 Conn., 545. 

The vital contention of the defendant is that the words “imme- 
diate family”, as used in the charter, exclude from the class of 
eligible designated beneficiaries every person whom the head of 
the family is not legally bound to support, and therefore excludes 
an adult child of the head. This contention is without founda- 
tion. We necessarily heid in Knights of Columbus vs. Rowe (70 
Conn., 545) that the insurance member need not be the head of 


ily from which his beneficiary is selected, and that the 
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designated beneficiary need not be dependent upon the insurance 
member tor support, and may be a self-supporting person and 
either a minor or an adult. The defendant’s first request asked 
the court to charge that under the “immediate family” clause in 
the charter it is essential to the right of a person to claim the 
death benefit as the designated beneficiary of an insurance mem- 
ber that such person is under the legal control of and dependent 
upon that member for support and that the member is under the ° 
duty of giving support to such person. This statement of the 
law is manifestly untrue, and therefore the trial court correctly 
refused the defendant's first request to charge. 

The court did not err in refusing to charge as requested in the 
defendant’s second request. A charge so framed, if it were in- 
tended as a statement of the law (which was admitted and un- 
disputed) that the plaintiff was not her father’s legally designated 
beneficiary if at the time of his death she had separated herself 
from the family and ceased to be a member of his household, 
would be an incorrect statement of that law; and if it were in- 
tended as a statement of the facts which, if found by the jury, 
would require them to find the fact that the plaintiff at her 
father’s death had ceased to be a member of his household, it 
would plainly be an insufficient and improper statement. The 
court, however, in its charge did state fairly the conflicting claims 
as to the facts proved, upon which the jury must find the fact 
whether or not at her father’s death the plaintiff remained a mem- 
ber of his household. 

Ihe only other assignment of error, namely, that the whole 
charge as given is erroneous, is too general, and raises no ques- 
tion we are bound to consider: Gen. St., 1902, § 802. 

There is no error in the judgment of the Superior Court. The 
other judges concurred. 
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SUPREME COURT OF OHIO. 


ETNA INS. CO. 
v8. 
STAMBAUGH-THOMPSON CO.* 


On the first day of April, 1904, through the agency of L., the C. Insurance 
Company issued a one year fire insurance policy on a stock of goods, 
etc., belonging to the S. & T. Company, on which property there 
was concurrent insurance. L. was also agent at the same time and 
place of the A. Insurance Company. 

On the 29th day of April, 1904, his authority to represent the C. Company 
was revoked, but no notice of this fact was given to the insured prior 
to the fire. 

On the 21st day of May, 1004, and while L. was the duly authorized agent 
of the A. Company, he went to the insured and represented that he 
had been informed by the C. Company that it was carrying more in- 
surance in that block than it desired, and that if the insured would 
surrender the policy in that company, he would at once deliver in 
its stead a policy for the same amount and on the same terms in the 
A. Company, and produced the policy already prepared and duly 
executed by the proper officers. Thereupon, at his request, the in- 
sured, believing L. still to be the agent of the C. Company, deliv- 
ered to him for cancellation the policy in that company and accepted 
in lieu thereof the policy issued by the A. Company. 

After L. had so delivered the latter policy and received the other, he left 
the building, and shortly after his departure a fire started in the stock 
of goods so insured by which they were greatly damaged and partly 
destroyed, after which L. handed back the policy in the C. Company, 
but the insured retained the policy issued by the A. Company, and 
brought suit to recover its pro rata share of the loss. 

Held, That the insured had a right to rely upon a continuance of the 
authority of L. to represent the C. Company, and the delivery of 
said policy to him for cancellation binds that company. 


Held, That L. being at the same time the duly authorized agent of the A. 
Ccmpany for the soliciting of insurance therein, and having delivered 
to the insured its duly executed policy as a substitute for the former 
policy in the C. Company, the A. Company is liable. 


Error to the Circuit Court of Mahoning County. 
’ 


On the 5th day of December, 1904, the defendant in error 
brought suit against the plaintiff in error to recover on a policy 
of fire insurance issued by it on the 20th day of May, 1904, to be 
operative from noon of that day until noon of the Ist day of 
April, 1905. ‘lhe policy covered a stock of general merchandise, 
such as hardware, glass, cutlery, nails, mantels, stoves, harness, 
etc.; also store and office furniture, show cases, plumbers’ tools, 
supplies, etc. The liability of the insurance company should not 





* Decision rendered, March 19, 1907. Syllabus by the Court. 
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exceed $3,500, and there was concurrent insurance in a large 
amount, 

The petition contains the usual allegations, which show that 
on the 21st day of May, 1904, the stock and other insured prop- 
erty was damaged and partially destroyed by fire, of which the 
insurer had prompt notice; that proper proofs of loss were 
made and delivered to the instyer within the time stipulated and 
that the insured in all other respects performed the conditions 
imposed by the policy. The prayer is for judgment in the sum ot 
$2,195.87, with interest from date of the loss. 

The insurance company filed an amended answer, in which it 
demes the issuance and delivery of the policy sued on at any time, 
and specifically denies that it issued the policy attached to the 
petition; and it denies that there was concurrent insurance in 
any sum upon said property, with its consent; and denies that 
plaintiff has complied with the conditions of any contract with it, 
and denies that proofs of loss were furnished to it under any 
policy of insurance. 

The answer contains the affirmative allegations, that prior to 
the 21st day of May, 1904, the plaintiff had $80,000 insurance on 
the property described in the petition, but that said insurance was 
written by companies other than the defendant; that on the Ist 
day of April, 1904, the Connecticut Fire Insurance Company ex- 
ecuted and delivered its policy covering said property in the sum 
of $3,500 for the term of one year from and after said date, and 
that it constituted a part of the $80,000 insurance covering said 
property, which was in force at the time of the fire, and that said 
policy issued by the Connecticut Fire Insurance Company was 
in fuli force at the time of said fire; that on the 29th day of April, 
1904, the authority of V. J. Lamb to act as agent for said com- 
pany was revoked, and that thereafter he had no authority to rep- 
reset said company in any respect, and that the defendant com- 
pany had no knowledge that said Lamb was at any time the au- 
thorized agent of said Connecticut Fire Insurance Company, or 

lamb had ceased to be the agent of said company. 


that said 


{t is further alleged that on said 21st day of May, 1904, and 





for a long time prior thereto, and thereafter, the said Lamb was 
the d thorized and legal agent of the defendant. It is next 
alleged that said Lamb, on said 21st day of May, 1904, without 

1owledge or consent of said Connecticut Fire Insurance 
Company, requested plaintiff to consent to a cancellation of said 


policy icsened | he |- rec " and fi") -_ + 4 ‘ 
policy issued by the latter company, and turther requested plan 
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tiff to accept in lieu thereof and as a substitute therefor, the 
policy of the defendant for the unexpired time that said Con- 
necticut policy had yet to run. Thereupon the plaintiff agreed 
with said Lamb to cancel the said Connecticut policy, upon the 
express understanding that the defendant would issue its policy 
of insurance for the unexpired term of the other policy, for the 
same amount and covering the same property, and upon the 
same terms and conditions, and to take effect as a substitute for 
the Connecticut policy as soon as it was duly canceled; that 
said Lamb, acting as agent for the defendant, but without its 
knowledge, and without the knowledge or consent of the Con- 
necticut Company, agreed with the plaintiff to cancel said Con- 
necticut policy, and to substitute therefor the policy of the de- 
fendant, and thereupon wrote and delivered to plaintiff the 
policy of defendant described in the petition, with the agreement 
that it should not take effect until said Connecticut policy was 
fully and legally canceled ; that pursuant to the above agreements 
said Lamb delivered to plaintiff the said policy of defendant on 
the 21st day of May, 1904, and received from the plaintiff said 
Connecticut policy, and that within five minutes after the deliv- 
ery of the defendant’s policy and the receiving of the Connecti- 
cut policv a fire was started, which damaged and destroyed the 
property described in the petition; that when the said fire started 
said Lamb had in his possession said Connecticut policy, and 
continued to retain possession thereof until said fire had almost 
destroyed said property, at which time he delivered the Con- 
necticut policy to plaintiff, and the plaintiff accepted and has 
since retained the same. 

It is further averred that neither of said insurance companies 
knew of what said Lamb had done until several days thereaiter, 
when defendant notified the plaintiff that it would not stand by 
the acts of said Lamb, and that said Connecticut policy was never 
canceiled, but was in full force at the time of the fire. 

The reply admits the issuance and delivery of said Connecti- 
cut policy, through the agency of Lamb, on the 1st of April, 
1904, which covered the property injured, but that it was can- 
celed prior to the fire and the policy of defendant issued and de- 
livered to take its place. The reply further says, that if said 


Lamb was not the agent of the Connecticut Company at the 


time of said cancellation and was not authorized to act as said 


aCe 1 “140 arte wares unk 7 Nlatntiff - V4] amh wr 
agent, such facts were unknown to plaintiff, as said Lamb well 
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knew, when he substituted the defendant's policy for that of the 
other company. 

The foregoing is a summary of the issues made in the plead- 
ings. Additional facts appear in the opinion. 

A jury was waived and the case tried to the court, who found 
for the plaintiff in the amount prayed for and rendered judgment 
accordingly, which judgment was affirmed by the Circuit Court. 

The case is here on error to reverse both judgments. 


J. W. Mooney, for Plaintiff in Error. ; 

Moore & CRAVER and W. G. GUENTHER, for Defendant in 
Error. 

PRICE, J. 

The material facts of this case are not seriously in dispute. 
The first paragraph of the answer makes denial of some ot the 
averments of the petition, but the balance of the answer gives 
an affirmative statement of what the defendant, the A%tna Insur- 
ance Company, claims the real transaction between it, the Stam- 
baugh-Thompson Company and the Connecticut Fire Insurance 
Company were, preceding the fire. 

One V. J. Lamb, on the first day of April, 1904, and for some 
time prior thereto, had been a local agent for the Connecticut 
Fire Insurance Company, and was located in the city of Youngs- 
town, Ohio, in which was the store and place of business of the 
Stambaugh-Thompson Company. Through his agency, said in- 
surance company, on the Ist day of April, 1904, issued and de- 
livered to the Stambaugh-Thompson Company a policy of insur- 
ance in the sum of $3,500, covering the stock of goods and other 
merchandise described in the petition. There was other concur- 
rent insurance at that time of over $75,000. The premium was 
$30.15, but was not paid until after the fire. On or about the 29th 
day of April, 1904, the authority of Lamb to represent in any re- 
spect said insurance company was revoked, and at the time of 
the fire on the 21st day of May, 1904, said Lamb was not the 
agent of said company, but the Stambaugh-Thompson Company 
believed that he was, and had no notice or knowledge then of 
the fact that his agency had been revoked. Prior to the fire, and 
on that day, said Lamb was the agent in said city of the A&tna 
Insurance Company, and had authority to fill up blank insurance 
policies issued by that company, which had been signed by its 
proper officers and delivered to him, so that the said agent, when 
he desired, could fll said blanks, and when so filled and the 
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policy countersigned by him, the same would become effective 
on delivery to the insured without further action on the part of 
the company. There is no dispute in this court, and there was 
not much in the trial court, about the following prominent facts: 
in the forenoon of the 21st day of May, 1904, and some time pre- 
ceding the fire, Lamb met Mr. Vallance, of the Stambaugh- 
Thompson Company, on the street in Youngstown, not far from 
the store, and informed Vallance that the Connecticut Fire In- 
surance Company had communicated to him, Lamb, that it had 
more insurance in that block than it cared to carry, and‘that he 
had transferred it into another company. When asked by Val- 
lance what company he referred to, Lamb replied, the ‘Etna. 
Vallance, who was in charge of the insurance affairs of Stam- 
baugh-Thompson Company, expressed his satisfaction with the 
“Etna and directed Lamb to go to the office in the store and tell 
Mr. Freed, a bookkeeper there, of the arrangement, and that he 
should hand over to Lamb the policy issued by the Connecticut 
Fire Insurance Company and take in its place the policy of the 
AZina Company, all of which was done. The “£tna policy was 
delivered and the Connecticut policy surrendered to Mr. Lamb. 
These policies were jor the same amount and on same condi- 
tions. After amb had taken possession of the Connecticut 
policy he left the building and when on the street, a very few 
minutes after leaving the store, he heard the fire alarm and soon 
ascertained that a fire had started in the store of the Stambaugh- 
Thompson Company which he had so recently left. The fire was 
in the rear and upper part of the building. During the prdgress 
of the conflagration Lamb, uncertain as to what course he should 
pursue, handed the Connecticut policy to Mr. Stambaugh, presi- 
dent of the Stambaugh-Thompson Company, and he retained it, 
as well as the policy issued by the AZtna Company. The insured 
company, two or three days after the fire, paid the premium on 
the Connecticut policy for the entire term for which it was issued, 
and at the same time paid the premium for the A{tna policy. The 
latter company returned the premium to the insured, but it was 
again sent to the office of Mr. Lamb, itseagent. Proper proofs 
of loss were made to both companies, and there is no dispute 
concerning them, or the amount of the loss, but each company 
declined to pay it, and hence the suit under review. 

It is not claimed that the fire had started at the time the poli- 
cies were exchanged, nor is there any evidence to support such 
claim if it were made. ° Therefore the liability of the insurance 
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company must be determined from its status at that important 
crisis. It was not intended or understood that both policies 
should be binding, but that the “tna should be a substitute for 
the other policy. Therefore, on the facts narrated, is the “tna 
Company liable? The answer to this question is to a large ex- 
tent dependable upon the right of the insured to regard and dea! 
with Lamb as the representative of the Connecticut Company. 
If the revocation of his agency in April preceding the fire was 
effective as to third persons who were not apprised of such revo- 
cation, then the transactions between Lamb and the insured 
prior to the fire were void, and there was no valid cancellation of 
the policy issued by that company. ‘The lifting or taking up of 
such policy on one side and its surrender to him by the insured 
was of no avail. Dut the general rule of revocation of agency 
does not prevail on the facts of this case, because it is undisputed 
that Stambaugh-Thompson Company had no notice or knowl- 
edge that the agency had been revoked, and having dealt with 
Lamb in the placing of the Connecticut Company policy, on the 
Ist of April just preceding, it believed he was still its agent at 
the time the exchange of policies was made. Under such cir- 
cumstances, and for the purposes of the exchange, the law re- 
garded Lamb as still the representative of that company. This 
proposition of the law of agency is not contested, but is agreed 
upon as the rule that should govern this case. It is the rule 
recognized in Ish vs. Crane et al., 8 Ohio $t., 520; same parties 
in 13 Ohio $t., 574. See also Springfield F. & M. Ins. Co. vs. 
Davis, 37 5S. W. Rep., 582; Burlington Ins. Co. vs. Threlkeld, 60 
Ark., 539; Southern Life Ins. Co. vs. McCain, 96 U. S., 84. 
There are many other supporting authorities, but as the rule is 
conceded, we need not cite them. 

We are now brought to the question, was the Connecticut 
policy canceled prior to the fire? As we have already said, it is 
agreed upon all hands, that both policies were not to be in force, 
for that would have created additional insurance when such was 
not the purpose of the parties. It is earnestly urged for plaintiff 
in error that there was no valid cancellation effected; that at 


the most, there was but a conditional cancellation, and that state- 


me ; nie 1 ’ thin ‘ { 1 } Z ‘ 

ment implies that something had to be done or said by the Con- 
necticut Company, after the Stambaugh-Thompson Compan 
surrendered the policy to Lamb, and that as nothing was said ot 
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The policy contains the following provision: “This policy 
shall be canceled at any time at the request of the insured; or, 
by the company by giving five days’ notice of such cancellation. 
If this policy shall be canceled as hereinbefore provided, or be- 
come void or cease, the premium having been actually paid, the 
unearned portion shall be returned on surrender of this policy 
or last renewal, this company retaining the customary short rate; 
except that if this policy is canceled by this company giving no- 
tice, it shall retain only the pro rata premium.” 

If the company exercises the right of cancellation it must give, 
five days’ notice thereof, so that the insured may procure other 
insurance, and until the expiration of the five days the policy is 
in full force. On the other hand, it is sufficient if the insured re- 
quest its cancellation of the company or its agent for that pur- 
pose, and with such request delivers the policy to the company 
or such agent. No agreement for cancellation is necessary. If 
the company desires to cancel and gives the five days’ notice, it 
can cancel despite the protest of the insured for his consent is 
not essential. No meeting of the minds is necessary, and no 
act on his part is necessary. And, if the insured desires a can- 
cellation, he may request it and surrender the policy to the 
proper party for that purpose: Train vs. Holland Purchase Ins. 
Co., 62 N. Y., 598; same parties, 62 N. Y., 208. 

As said by the Court of Appeals in Crown Point IPon Co. vs. 
“Etna Ins. Co. (127 N. Y., 608): “While a method of terminating 
the insurance upon the motion of the insured is not specified, ex- 
cept that the insured party is to request it, the language of the 
contract indicates that the subject is within his control and that 
the terminating act is to be done by him alone, without any con- 
current or supplemental act on the part of the company. 
While it takes two to make a contract, one may end it, if the con- 
tract itself so provides.” 

And again, on page 615, the same court says: “Although the 
language of the parties is at the ‘request’ of the insured in one 
instance, and on ‘notice’ to the insured in the other, we think that 
in both it is within the power of the party desiring to end the 
contract to do so without either consent or action on the part of 
the other. When the insured surrenders the policy and requests 
that it be canceled, he can do no more. Unless that ends the con- 
tract he is powerless to end it, and the company, while able itself 


» hang.on or let go as it wishes, can hold him against his will.” 
We have seen in the statement of facts in the case before us, 
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that the surrender of the Connecticut policy and the substitution 
of the Aftna policy was had in pursuance of an agreement be- 
tween the insured and Lamb, who, as the insured believed, stili 
represented the Connecticut Company. The very act of surren- 
dering one policy and accepting the other in its stead implies 
both request and direction that the first be canceled. The in- 
sured could go no further or do more. What marks may be put 
on the policy or entries made on the books of the company is a 
matter of its own. Regarding Lamb as the agent of the Con- 
necticut Company, as we must do, because Stambaugh-Thomp- 
son Company believed him still to be such agent, where is there 
any conditional cancellation in this case? True, after the fire or 
near the end of its work, Lamb handed back the Connecticut 
policy, but that was useless, for, as already stated, the status of 
the insurance companies, for weal or woe, became unalterably 
fixed by the starting of the fire, and neither the return of that 
policy or the subsequent payment of its premium by the insured 
changed the relations of the parties. 

But another proposition is urged against the liability of the 
AZtna Company. It is stated on page 25 of brief for plaintiff in 
error in the following language: “If the defendant in error (The 


Stambaugh-Thompson Company) had the right to reject the un- 


authorized act (of Lamb), of which there can be no doubt, there 


was no legal agreement for the cancellation of the Connecticut 
fire insurance policy prior to the fire. If, in law, the defendant 
in error had the right to reject the unauthorized act of Lamb, 
the mere fact that the Connecticut Fire Insurance Company was 
bound and was willing to ratify the unauthorized act of Lamb, 
this would not make a valid agreement, for the reason the con- 
tract was not mutual, both parties must be bound or neither.” A 
very plausible argument is constructed on this proposition, and 
several authorities cited and quoted from to support it, such as 
Dodge vs. Hopkins, 14 Wis., 630; Atlee et al. vs. Bartholomew 
et al., 69 Wis., 43; Townsend et al. vs. Corning, 23 Wend., 435; 
Mechem on Agency, and other text-books. On page twenty- 
four of the same brief, counsel for plaintiff in error say: “We 
contend that the defendant in error was not bound by the unau- 
thorized act of Mr. Lamb. The defendant in error had the op- 
tion, upon discovering that Mr. Lamb acted without authority 
for the Connecticut Fire Insurance Company to reject or ratify 
the unauthorized act of Mr. Lamb, if a ratification of such a con- 
tract could be had after the fire.” 
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It may be said, that the general rule of law embraced in the 
quoted statements of counsel is not disputed, but it does not con- 
trol under the facts of the present case. We must not lose sight 
of the principle, already stated, and upon which counsel for these 
contesting parties agree, that the status of the two companies 
and the insured at the beginning of the fire is to be reckoned 
with in working out the rights of the parties. And it is more than 
doubtful that a ratification or repudiation of the act of Lamb by 
the Connecticut Company after the fire could in any way affect 
its liability. At any rate, there is nothing in the record to show 
that said company did repudiate Lamb’s acts after the fire. It is 
quite clear that the insured did not repudiate what had been 
done, for ft insists on holding on to the fruits of the substitution 
of the AZtna policy. Beyond all cavil, Lamb was the authorized 
agent of the latter company at the time of the exchange of poli- 
cies, and it is in no condition to reject or repudiate what Lamb 
did. Therefore we have no facts in this case upon which to 
predicate the propositions and authorities of learned counsel. 
His quotation from Clark & Skyles on the Law of Agency (373), 
is that “the ratification of a contract entered into by a person 
acting as agent, but without authority so to do, made by a per- 
son for whom he assumed to act as principal, can not validate 
the contract so as to bind and be in force against the other party 
without his consent’. ‘This is, in substance, the doctrine of the 
third section of the syllabus in Atlee et al. vs. Bartholomew et 
al. (6g Wis., 43), cited tor plaintiff-in error. Who is the “other 
party” without whose consent the ratification is of no avail in the 
language quoted? Certainly not the AXtna Insurance Com- 
pany, but rather the Stambaugh-Thompson Company. It has 
not rejected the acts of Lamb, but consents, if consent can be 
given, that his acts shall stand, and it is now endeavoring to en- 
force its rights under the acts of Lamb. 

And so with the case of Dodge vs. Hopkins (14 Wis., 630), and 
other authorities cited. In that case a land contract was involved 
and the following from the syllabus shows what was decided, 
bearing upon the subject of agency: “Where a contract for the 
sale of land is not binding upon the owner of the land, because 
made by a person who assumed to act as his agent without any 
authority, it is not binding upon the other party. No subsequent 
act of the owner in ratification of the contract could make it 


obligatory upon the other party without his assent. If part of 
the purchase money was paid to the agent, the owner of the land 
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was at liberty to reject it, and his subsequent acceptance of it, 
being an act with which the other party was in no way connected, 
imposed no obligation on the latter until he actually assented to 
it. This represents the sum and substance of all the authorities 
cited on the subject we are now discussing, although they are 
couched in different forms of expression. If we can apply the 
law so announced to the present case, the Stambaugh-Thompson 
Company—"“the other party” in the legal figure, was not bound 
by the unauthorized acts of Lamb until it assented thereto. And 
it is clear here that if assent could be given after the fire, which 
we need not decide, it has been given and is relied upon. But ii 
the assent could not be given after the fire it is because that event 
determined the relative position of the parties, and neifher assent 
nor dissent thereafter could alter their rights. The insured could 
then stand upon the strength which the law gives to an assumed 
agency on the part of jamb upon which the insured relied in 
good faith. 

Hence, the doctrine invoked by plaintiff in error does not give 
relief. 

However, it is said for plaintiff in error, in one branch of its 
brief, that the defendant. in error, by certain acts, clearly indi- 
cated its intention to and did refuse to ratify the unauthorized 
acts of Lamb; and in another branch it is baldly asserted that 
“the defendant in error could not ratify the unauthorized acts of 
Lamb after the fire, and therefore there could be no ratification 
by the defendant in error, of the unauthorized act of Lamb”. 
These statements are inconsistent. li the defendant in error 
could not ratify Lamb’s acts after the fire, it would seem true, 
also, that a refusal or neglect to ratify after the fire would be a 
vain thing. ‘The peculiar circumstance of the fire following so 
soon upon the heels of the exchange no doubt tended to confuse 
the insured—each company claiming to be exempt, and this may 
account for proofs of loss and payment of premiums to both. 

It is further claimed that Lamb, in the transaction of negoti- 
ating an exchange of policies, was exercising a double agency, 
which rendered the transaction void, inasmuch as the insured 
knew that he was attempting to act as agent for each of the 
insurance companies. The plaintiff in error states its claim in 
the language of the court in Empire State Ins. Co. vs. American 


Central Ins. Co. (138 N. Y., 446), where it is said: “A person 


who is emploved as agent by two principals may not, without 


their assent, act for both in making a contract between them in 
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a matter where he is invested with a discretion by each, and in 
which each is entitled to the benefit of his skill and judgment, 
and a contract so negotiated is void at the option of a non- 
assenting party.” In our case, the agent Lamb was not engaged 
in making a contract between the two insurance companies—the 
two principals involved in the rule—nor was there any such con- 
tract made, and therefore the discretion, skill and judgment of 
the agent were not exercised in any contract made by him be- 
tween two principals. It is not intimated that in the substitution 
of the “Etna for the other policy, Lamb was also acting as the 
agent of the insured, and we must again observe that the au- 
thorities cited do not fit the case under review, for the agent did 
not make a contract between the two principals. He acted sev- 
erally for each company. 

But is the AAtna Company in a position to claim the benefit of 
the rule invoked? Lamb was its agent, and having been let out 
of the service of the Connecticut Company he encouraged an 
ambition to take some of the latter’s business and give it to the 
former. In getting business away from another company he was 
acting within the scope of his authority as agent of the “Etna, 
although he was not instructed to use falsehood or dishonest 
means to obtainit. Assuming also to represent the Connecticut, 
as once had been his relation, he accepts a surrender of the lat- 
ter’s policy and substitutes that of the ‘tna. If he prevaricated 
in his course of conduct with the insured, he was the prevaricator 
of the Attna Company, and we are unable to see how it can evade 
the consequences of his act. 

We find no substantial error in the judgment of the Circuit 
Court and the same is affirmed. 

judgment affirmed. 

Shauck, C. J., Crew, Summers and Spear, JJ., concur. 


Davis, J. (dissenting). 

This case is a contest between the two insurance companies. 
Plaintiff below, defendant in error here, is a merely nominal 
party ; for it was conceded in the oral argument that if the plain- 
tiff in error should prevail in this action the Connecticut Com- 
pany would be liable and would pay its proportion of the loss 
without further contention. Yet the majority opinion is 
grounded on the proposition that the insured was ignorant oi the 
fact that Lamb was no longer the agent of the Connecticut Com- 


c 
pany, and therefore had the right to elect to treat him as the 
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agent of that company and to hold his acts to be a revocation of 
that company’s contract. I see no reason to controvert 
that proposition here, but in my opinion it has no ap- 
plication in a controversy between the two insurance 
companies. And it seems very plain to me that in this 
case, in which each of the insurance companies is trying 
to escape liability and put it upon the other, it does not lie 
in the mouth of the Connecticut Company to repudiate Lamb as 
its agent and in the same breath claim him to be its agent for the 
purpose of abrogating ‘ts contract, an agency which it is more 
than probable that it would have also repudiated if no loss had 
occurred. Neither could Lamb act as the agent of both com- 
panies in a matter in which their interests were, or might be- 
come, adverse. In these respects and in several others ably sei 


forth in the brief of counsel for the plaintiff in error, it appears 
to me that the decision of the majority runs counter to settled 
principles of the law; and that it has no justification whatever 
unless it be as a punishment to the plaintiff in error for having 
unwittingly employed an unprincipled man as its agent. 


’ 
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COURT OF APPEALS OF KENTUCKY. 


JNITED STATES LIFE INS. CO. 
v8. 
SPINKS.* 


The statutes of New York require the reserve on a lapsed policy after 
three years to be applied to the purchase of extended insurance, and 
that the reserve should include dividend additions. 


Held, That the surplus is dividend additions within the meaning of the 
statute, and should be included in them though no dividend of it had 
been declared. 


On petition for rehearing. 


Wm. MARSHALL BULLITT and AuGustus WILLSON, for Ap- 
bellant. 

L. J. CRAWFORD and HAZELRIGG, CHENAULT & HAZEL- 
RIGG, for Appellee. 


O’REAR, C. J. 

This case was orally argued before this court in bane May 2, 
1907, On appellant’s petition for rehearing. The original opinion 
was delivered October 19, 1906. Since the opinion appellant has 
made a complete change oi its position in this case, utterly and 
expressly abandoning its former contention, and now urging that 
“dividend additions” is a technical term employed in life insur- 
ance which is old and well known, and means altogether a dif- 
ferent thing from what the court has found, as well as from what 
appellant originally argued. 

Appellant’s change of base should detract nothing from the 
correctness of its present attitude if it is correct; but it may fur- 
nish a very tangible illustration of the error of its present con- 
tention on its merits, for it may illustrate that the use of the 
term is not so well known, even in insurance circles, and there- 
fore not presumably used entirely with reference to its technical 
sense. The question is: How did the New York Legislature 
employ the term “dividend additions”? The question is one of 
more than incidental importance. We have the same expres- 
sion in the nonforfeiture insurance statute of this state. The 
construction given the one would doubtless be held to apply also 





* Decision rendered, June 28, 1907. 
VOL. XXXVI.—58. 
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to the other. We are referred by counsel for appellant to certain 
histories of life insurance in which it appears that “dividend ad- 
ditions” was a term sometimes employed in life insurance to rep- 
resent additional insurance set apart by the insurer to a policy 
whose dividends had accumulated to a period of distribution, 
and which had not been otherwise applied. For example, it is 
said: “The method of dealing with the surplus on policies en- 
titled to participate therein, which was intended by the founders 
of the Equitable of London, was, as we have seen, to divide the 
same to the insured at frequent intervals in cash. The method 
actually adopted by the Equitable of London, as we have also 
seen, was to grant reversionary bonuses, payable at the death of 
the msured, aid to make apportionments every seven years. 
The application of surplus earnings to purchase reversionary 
bonuses, known in this country as ‘paid-up additions’, ‘reversion- 
ary additions’, or merely ‘dividend additions’, was also employed 
in this country at an early date:’ Dawson’s Elements of Life 
Insurance, p. 105. It is quite likely that some companies did, 
and may yet, issue policies which permitted that privilege; but 
We are unacquainted with any statute which required it, or with 
any general practice of the insurance companies which permitted 
it. There is nothing in this case to show that appellant does now, 
or ever did, indulge the practice. Still that might shed but little 
light on the true construction ot the statute under consideration. 
Appellant’s contention now is that this expression “dividend ad- 
ditions” is a term of art, and has now, and always had, but the one 
meaning, which is those additions to the principal sum insured 
which the divisible surplus would buy as paid-up insurance for 
the insured, pavable at his death, as the principal insurance was. 
That form of insurance is believed to have been rare, as com- 
pared with the bulk of all insurance. That it is indulged by some 
companies, and possibly would be written by all, need not be 
doubted. But the fact remains, as is most evident by a cursory 
glance at the statements of any of the old-line insurance com- 
panies, that the “surplus” was not generally so employed. If 
it had been, the enormous surpluses, advertised as evidence oi 


good management, and really evidences of oppressive manage- 
ment, could not have existed. 

But we are entitled to look beyond the technical meaning oi 
terms used in a statute to ascertain the intent of the Legisla- 


ture, if the meaning of the language of the act be obscure. One 
of the first, and one of the surest, sources of information, is to 
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look to the evil that was intended to be remedied. In this in- 
stance what was the evil? It assuredly was not that insurance 
companies were unjustly forfeiting that part of the insurance 
which had been paid up in full. That is precisely what a “divi- 
dend addition” is, as described by Dawson, and now contended 
for by appellant. Those companies that applied the “surplus” to 
buying additional paid-up insurance for the beneficiary were those 


‘ 


whose sense of equity, without coercion from the Legislatures, 
had led them to adopt the measure. They were not, and none 
others in considerable instances were, so far as we know, for- 
feiting such additions at all. Indeed, there was no ground what- 
ever for doing so. As they, in any event, were fully paid up, 
nothing in the way of failure to pay premiums to keep up other 
insurance by the assured could possibly affect them. But there 
was in 1879 and 1880, and had been for a decade or more pre- 
vious, a crying evil in life insurance, which had aroused wide- 
spread bitter feeling, and had brought the management of insur- 
ance companies under severe criticism; and that was the unjust, 
unconscientious, inequitable practice of forfeiting the reserve, as 
well as accumulations of “tontines” in event of a failure of the 
insured to pay each recurring premium. The bubble that had 
grown to the most noticeable proportions was that of the “ton- 
tine” feature, a pure hazard. But many companies issued “semi- 
tontine”’, “free tontine’, and other policies partaking more or 
less of the character of the pure tontine, which, as has already 
been pointed out, was not insurance at all, strictly speaking. 
“deferred dividend” policies. They 
were, if you died before the period arrived for declaring the 
“dividend” out of the “surplus”, you got no part of the “surplus” 
—that went to those who survived the “period of distribution” 
(which, by the way, is the class to which the policy in the case at 
bar belongs). If you did not die, but failed to pay a premium,. 


Among those mentioned was 


oe 


you forfeited your part of the “surplus”, and everything else un- 
der your contract. If you survived the period of distribution, 
you would be entitled to have distributed to you by the company 
what it might then be pleased to apportion to your policy. There 
was not much chance for the company to lose anything by fol- 
lowing the plan. There was about as small a chance for the poli- 
cvholder to get anything out of it. Millions of insurance of this 
character was being written. The first “tontines” originated by 
the Equitable of New York, and adopted by the New York Life 
and others, had begun to mature, and were proving great disap- 
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pointments. Although many thousands had forfeited their 
whole investment by nonpayment of premiums, still the survivors 
got back much less than upon any right calculation they had rea- 
son to expect. It was this situation that was in a state of popu- 
lar ferment that led up to the legislation in New York and other 
states about that time, shown in the statute now under examina- 
tion. The statute aimed to protect the policyholders in their 
own, and no more; but equally certainly no less. It would be 
inexplicable that the Legislature could have intended to protect 
policvholders from the forfeiture of their reserves, and additions 
to their insurance bought by a part of the “surplus”, and vet allow 
that their “surplus” which had not been so applied could be for- 
feited for the same cause which was deemed inequitable and un- 
justifiable, and which experience has demonstrated was in truth 
so. 

Given that all premiums paid in had been apportioned to (1) 
paying their share of death claims, (2) their share of expenses, 
(3) to maintaining the “reserve” to finally redeem the policy, (4) 
to a surplus which belonged as truly in equity to the policyhold- 
ers as did the reserve, which surplus may have been partly ap- 
plied under a limited number of policies to buying additional paid- 
up insurance, and the remainder of it unapplied, while in the 
great bulk of insurance there was no provision or practice of 
issuing “dividend additions” insurance paid for out of the surplus. 
Now, why should the Legislature have provided against the for- 
feiture of all of these interests of the insured except the last? 
No reason is assigned in argument by appellant; and we feel 
safe in concluding, after a careful study of the question, that there 
is none. The history of insurance shows that terms which might 
be deemed technical were frequently changed. Sometimes one 
term was used to express the idea, and sometimes another. They 
were purposely changed, we have no doubt, to mislead in some 
instances. Yet the matter of life insurance is of such a nature 
that its fundamental principles must necessarily remain the 
same, whatever name they may be called by. As attempted to 
be pointed out in the original opinion, the insured in reality in- 


sure themselves and each other. The excess of premiums col- 


lected from them belongs, in a mutual company, to them alone. 
An evil had grown up of forfeiting the policyholders’ “reserve” 
and “surplus”. Legislation was enacted to prevent it. In con- 
struing terms employed in the statute, they will be given the 
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meaning which will remedy the evil, rather than a meaning which 
would leave it partly unremedied. 

We' conclude that, while “dividend additions” may have meant 
what appellant contends, the term’also meant that fund from 
which “dividends” were declarable, to wit: the surplus, whether 
it had been applied to buying additional insurance or not. 

Petition overruled. 


SUPREME COURT OF MINNESOTA. 


KORNIG 
vs. 
WESTERN LIFE INDEMNITY CO.* 


In an action brought by the beneficiary of a life insurance policy, which 
provided that there should be no recovery in case of death by suicide, 
intentional or unintentional, and whether the deceased was sane or 
insane at the time, it appeared in support of the defense of suicide 
that deceased was found dead, from a bullet in his head, with a pistoi 
in his hand, in a room of a tenement leased by the principal witness 
for the insurance company. That witness testified that she had gone 
to the room, which she had leased to deceased, in answer to his com- 
plaint that it was not in order; that without a word he shot her 
that she left the room; and that she did not hear a second shot. She 
denied any improper relations with the deceased. Her narrative was 
incomplete, and her testimony somewhat impeached. The jury found 
for the beneficiary. It is held:— 

The trial court was not in error in receiving testimony that the 
deceased carried on his person a considerable sum of money, which 
was not found afterward, nor in receiving in evidence a photograph 
of the rear of the premises, showing a stairway from the floor of the 
building on which the shooting occurred to the ground. 

Where the defense of suicide is asserted against an action by a benefi- 
ciary of an insurance policy— 

The burden of proving that the deceased committed suicide is upon 
the defendant. 

The presumption is against suicide. 

) If the known facts are consistent with the theory of natural or acci- 
dental death, the presumption which the law raises from the ordinary 
motives and principles of human conduct requires a finding against 
suicide. 

When circumstantial evidence is relied on, the defendant must es- 
tablish facts which preclude any reasonable hypothesis of natural or 
accidental death. 

(3) Only when the inferences or conclusions to be drawn from the facts 
in a case in which the defense of suicide is interposed to an action 


* De cision rendered, July 19, 1907. Syllabus by the Court. 
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on an insurance policy are so clear and unambiguous that reasonable 
men, unaffected by bias or prejudice, would agree that the deceased 
intentionally shot himself, should a verdict for the beneficiary in the 
policy be set aside. 

A normal man is not driven to the desperation of suicide without 
some exciting cause of more than ordinary magnitude. The entire 
absence of motive, adequate or inadequate, inciting to self-destruc- 
tion, was a circumstance to be considered by the jury in determining 
whether or not the defendant has borne the burden of proof of main- 
taining such a defense. 

) The mere fact that a revolver was found in the hand of deceased was 

not conclusive that he committed suicide. 

The evidence in this case is examined, and held not to have shown 
suicide so conclusively as to have made it error for the trial court to 
have refused to set aside the verdict of the jury. 

Appeal from District Court, Hennepin County. Action by 
Anna Kornig against the Western Life Indemnity Company. 
Verdict for plaintiff. From an order denying its motion to set 
aside the verdict and to grant a new trial, defendant appeals. 


Statement of facets by JAGGARD, J. 

This was an action to recover the sum of $2,000 under a policy 
of insurance held by the deceased husband of plaintiff and re- 
spondent in appellant and defendant company. Defendant de- 
nied liability because of a provision of the policy to the effect 
that in case the death of the insured should result from his sui- 
cide, whether he were at the time sane or insane, whether it were 
voluntary or involuntary, intentional or unintentional, the de- 
fendant company should be liable only for 25 per cent of the 
amount paid by the insured in assessments without interest. 
For that amount defendant offered judgment. The jury returned 
a verdict for the full amount of the policy. This appeal was taken 
from the order of the trial court denying defendant’s motion to 
set aside the verdict and to grant a new trial. The testimony, 


construed, as it must be on this appeal, as favorably to plaintiff 


as reasonably may be, was in brief, as follows: Deceased was a 
man of cheerful disposition. He lived happily at home with his 
wife, without quarreling. He was a kind father, and was devoted 
to his children. He had been moderately successful in business, 
and immediately before his death was in the possession of a 
considerable sum of money, amounting to several thousand dol- 
lars, which he carried in cash in a canvas bag attached to his 
person. There was testimony to the effect that he had slept and 
lived at home, and got his meals at home, where he had all his 
things, including his clothing. His wife had seen him the dav 
of his death, the night before his death, the night of the day be- 
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fore that, and every night so far as she knew. She thought, 
however, that he had been in Stillwater one night a week before 
his death. In brief, he lived happily and contentedly with his 
family, and spent the evenings of the days immediately preced- 
ing the tragedy at home. On the morning of that day he was in 
his usual health, and his manner was natural. In the afternoon 
he was found dead in a room in Minneapolis, which defendant’s 
witness, a Mrs. B., testified he had rented from her. That wit- 
ness said that she had known the deceased and his family for 
some time previously. She and her husband had rented the sec- 
ond and third floors of a building in Minneapolis. They sublet 
the upper floor—four rooms—to roomers. They had met the 
deceased on the street, and had been informed by him that his 
family were in California for their health and that he wanted a 
room. The wife of the deceased, however, swore that the wit- 
ness Mrs. B. had seen her in Minneapolis about this time. On 
the 1st of March they had rented him a room. Mrs. B. testified 
that he had occupied the room all the time from then until April 
12th, the day of the tragedy. On that day, in substantially her 
own words, she was in the kitchen, when he stepped out into the 
hall and complained that his room was not in proper condition. 
She went upstairs and looked around the room, and started to 
come out of the door, and he was at the head of the stairs. He 
never uttered a word. He just stepped up and pointed the re- 
volver. She heard the report, turned around, and dropped on 
her knees. Her head kind of went over, and she did not know 
whether it was two teeth, or a tooth and a bullet, that she spat 
out, but something rolled out. The bullet struck her in the lower 
part of the ear. Then, while resting on the bed, she said to de- 
ceased: “For God’s sake, what did you do this for? Won't you 
speak? Won't you tell me?” He did not respond a word. She 
did not hear a second shot. She thinks she lost consciousness. 
How long she remained in the building is not clear. She says it 
was less than half an hour. Having regained possession of her 
iaculties, she ran out of the house into the street.. The first man 
she met inquired: ‘What is the matter with you?” She an- 
swered: “Run to the drug store, quick.” When the police 
started upstairs with pistols drawn, she said: “Don’t go up 
there! don’t go up there!” The officers of the law entered the 
premises, searched the second floor and found nobody, went to 
the next floor, and found the deceased dead upon the floor. He 
was lying on his left side, with his left cheek on the floor, his left 
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arm beneath the body, the legs bent at the knees and drawn up, 
and the right arm so that the hand was on his leg. Loosely 
gripped in his hand was the revolver, the muzzle of which pro- 
jected between and below the legs, so that it was visible to one 
standing in the doorway. In the right side of the head was a 
bullet wound, about an inch and a half back of the ear. The 
trend of the bullet was downward and backward. Two or three 
cartridges remained in the revolver, which was of a .38 or a .32 
caliber. Two or three empty cartridge shells had been extracted 
from it. Only a small amount of money and some papers were 
found on the person of the dead man. No one was found in the 
building in any wise connected with the death of the insured. 
The testimony of the unfortunate woman who was shot consist- 
ently maintained that deceased shot her; but she did not say she 
saw the deceased shoot himself. She emphatically denied having 
maintained any illicit or improper relations with the deceased. 
There was no testimony that she called for help. She did noth- 
ing to cause the apprehension of her assailant. Her narrative as 
to what occurred immediately preceding the shooting varied at 
different times. More specifically, she told the dressmaker who 
occupied the first floor of the building that at the time she re- 
ceived the shot she was looking into a drawer in a dresser for 
a present of which he had told her, and that while stooping over 
she received the shot. This she denied in her deposition. 


VAN DERLIP & Lum and Tuomas J. Graypon, for Appellant. 
Cuas. G. LAyBorn, for Respondent. 


JAGGARD, J. (after stating the facts). 

The first group of assignments of error is addressed to the al- 
leged impropriety of the court in receiving evidence as to the 
amount the insured had shortly before his death and the amount 
found upon his body after death. The basis of the objection is 
that the record is barren of any testimony which can directly or 
indirectly suggest an inference of homicide, or remotely sustain 
such an inference. We are of the opinion that the evidence was 
properly received. It is obviously desirable in these cases, which 
are of necessity shrouded in more or less mystery, that liberality 
should be exercised by courts in the admission of evidence tend- 
ing to shed light. One circumstance naturally and constantly 
considered as of this class is the pecuniary condition of the de- 
ceased. Such testimony is directly relevant on the subject of his 
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motive. In Furbush vs. Maryland Casualty Co. (133 Mich., 479) 
the defendant contended that deceased had committed suicide. 
A revolver was found near his hand; a watch and chain and 
small amount of silver in his clothes. The court held that the 
question was for the jury, and inter alia, said of the previous ap- 
peal (131 Mich., 234): “On the first trial the defendant attempted 
to show that the insured was in straitened pecuniary circum- 
stances and was of intemperate habits. This testimony, we 
thought, was improperly excluded, and for these reasons the 
judgment was set aside and a new trial ordered.” If it be reason- 
able for a defendant to show financial embarrassment to confirm 
its theory of self-destruction, it is reasonable for the plaintiff to 
show the opposite condition to disprove the theory of suicide. 
In many cases it has been received and considered by the courts. 
See Fid. & Cas. Co. vs. Freeman, 48 C. C. A., 692; Cox vs. 
Royal Tribe, 42 Ore., 365; Carpenter vs. Supreme Council L. 
O. H., 79 Mo. App., 597. 

The second group of assignments: of error concerns the al- 
leged error of the trial court in receiving in evidence the photo- 
graph of the rear of the premises, showing, inter alia, a stairway 
from the second floor to the ground. The basis of the objection 
is that its reception simply served to emphasize in the minds of 
the jury the gauzy suggestions of robbery as a motive for the un- 
proved and otherwise unimaginable murder, by showing a pos- 
sible mode of escape for the murderer from the premises. It is 
obvious that any testimony showing the condition of the prem- 
ises and of means of access to and egress from the place where 
the deceased died was relevant. The court was not bound, at 
the time this was introduced, to determine whether. proof tend- 
ing to show some other cause of death than suicide was gauzy 
or not. Apart, however, from the time at which the objection was 
made, we think the evidence was properly admitted, in view of 
the burden of proof, as will hereafter be set forth. 

The third group of assignments of error presents for review 
the merits of the controversy. The defendant insists that the 
testimony demonstrates that this was a case of suicide—pure 
and simple. The law on this subject is well settled. There is lit- 
tle controversy as to its formula and a singular unanimity in its 
application. Many cases have been cited and analyzed by both 
counsel. Their discussion here would serve no useful purpose. 


See, also, 28 Cent. Dig. “Insurance”, §$ 1663, 1720. That insur- 


ance companies rarely succeed in sustaining this defense is, in 
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its proper sense, no criticism upon the law or the rules laid down 


by the courts. The difficulty is inherent in the subject-matter. 
Men do not ordinarily commit suicide, and when they do they 
seek conditions of secrecy. Proof of death by suicide is natu- 
rally hard to be had. Jn Lindahl vs. Supreme Court I. O. F. 
(Minn., 110 N. W., 358) Mr. Justice Elliott has thus summarized 
the rules generally accepted on this subject: Where the de- 
fense of suicide is asserted against an action by a beneficiary on 
an insurance policy ‘‘(a) the burden of proving that the deceased 
committed suicide is upon the defendant; (b) the presumption is 
against suicide; (c) if the known facts are consistent with the 
theory of natural or accidental death, the presumption which the 
law raises from the ordinary motives and principles of human 
conduct requires a finding against suicide; (d) when circumstan- 
tial evidence is relied on, the defendant must establish facts 
which preclude any reasonable hypothesis of natural or acci- 
dental death”. 

It is the defendant who must, when circumstantial evidence is 
relied upon, establish such facts as preclude the hypothesis of 
natural, violent or accidental death. The burden of proof does 
not rest on the plaintiff to establish such facts as demonstrate or 
justify the theory of death otherwise than by the hand of the in- 
sured himself, in order that the jury may find against death by 
suicide. It is not material that “there was not enough evidence 
to say that murder was done”: O’Rear, J., in Attna Life Ins. 
Co. vs. Milward, 118 Ky., 716. Moreover, where the cause of 
death is in doubt, there is a presumption of law against death 
by suicide. It is true that there is a corresponding presumption 
against death by crime. The result of the rule in such a case as 

“this, as has been well said by Cassoday, C. J., in Rohloff vs. Aid 
Ass'n (Wis., 109 N. W., 989, 991): “Can it be said as a matter 
of law that the inferences or conclusions to be drawn from such 
facts are so clear and unambiguous that reasonable men, unaf- 


fected by bias or prejudice, would agree that the deceased inten- 
tionally shot himself?” It is to be noted that this case was de- 
cided subsequently to Agen vs. Met. Life Ins. Co. (105 Wis., 
217), to which defendant refers us. In Hardinger vs. Modern 
Brotherhood of America (Neb., 103 N. W., 74), on which de- 
fendant also relies, Barnes, J., said: ‘The rule is well estab- 
lished that if, from the undisputed facts, different minds may not 
necessarily reach different conclusions without reasoning illogi- 
cally, it is not error for the trial court to withdraw the case from 
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the consideration of the jury and direct a verdict consistent with 
the evidence. * * * In this case different minds cannot ar- 
rive at different conclusions.” The defendant also calls our at- 
tention to Supreme Tent K. O. T. M. vs. King, 73 C. C. A., 349. 
The rule of that case was: ‘Whatever presumptions exist that 
an insured did not commit suicide may be overcome, not only 
by oral testimony, but by reasonable deductions or inferences 
from the facts established; and where such inferences lead irre- 
sistibly to the conclusion that the case was one of suicide, the 
court is justified in withdrawing the question from the jury.” 
In Supreme Lodge K. of P. vs. Beck (181 U. S., 49) the court, 
by Mr. Justice Brewer, refused to set aside the verdict for the 
beneficiary in a life insurance policy because: “Whether the 
deceased committed suicide was a question of fact, and the jury 
is the proper trior of such questions. It is not absolutely certain 
that the deceased committed suicide.” See, also, Nat. Union vs. 
Thomas, 1o App. D. C., 277; Home Benefit Life Ass’n vs. Sar- 
gent, 142 U. S., 697, 7co. 

After a careful consideration of the record, we have concluded 
that the trial court did not commit reversible error in refusing 
to set aside the finding of the jury. The evidence tending to 
show suicide, while circumstantial, is undeniably strong; but we 
do not think it is of so conclusive a character that reasonable 
men might not hold the opinion that the deceased did not die by 
his own hand. Plaintiff has argued with much earnestness 
against the theory of suicide from the place at which the bullet 
entered the head of the insured, from its course therein, and 
from the physical condition of the head about the aperture. We 
do not find much force in this contention. ‘There is, however, 
substance, to his insistence that no motive, adequate or inade- 
quate, for self-destruction, was shown by the evidence. The de- 
ceased was in comfortable pecuniary circumstances, lived hap- 
pily with his family, and was not shown to have sustained any 
illicit or improper relations with the woman he is claimed to 
have shot. No cause for suicide is to be found in his tempera- 
ment. He was a normal, cheerful and energetic man. ‘The 
theory of suicide might fairly be regarded as tenable only if it 
be assumed that the deceased was insane at the time of his 
double crime. There is no evidence to support this. It rests 
upon pure conjecture. To the absence of adequate motive the 
courts have always attached the highest importance in this class 
of cases. In Modern Woodmen vs. Kozak (63 Neb., 146) the 


“ 
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court said: “But there is another fact of which the jury could 
not have been ignorant, namely, the absence of all evidence in 
the record tending to show a motive inciting to self-destruction. 
Self-murder is abhorrent to the mind, and common observation 
teaches that normal men are not driven to the desperation of 
suicide without some exciting cause cf more than ordinary mag- 
nitude. Kozak is shown by the record to have been healthful 


and prosperous, and the record contains no hint to furnish a mo- 


tive ior seeking his own end. In view of this fact, and in the 
absence of some uncontradicted evidence from which no other 
conclusion than that of suicide could be drawn by reasonable 
men, it is impossible to say that the verdict of the jury is clearly 
and unmistakably wrong.” And see tna Life Ins. Co. vs. Mil- 
ward, infra. 

Ihe theory of suicide rests upon two principal items of proof. 
The first of these is the fact that the revolver was found loosely 
gripped in the dead man’s hand. In the nature of things, this 
circumstance is by no means conclusive. Nothing is more com- 
mon in the history of crime than to place the means oi death 
near or in the hands of the victim. The revolver was not shown 
to have belonged to the deceased, nor to have been formerly in 
his possession. In many reported cases in which the insurance 
companies have sought to avoid liability on the theory of sui- 
cide, the presence of a pistol, in connection with other circum- 
stances, has been held by the courts not to sustain the defense. 
The iact that the pistol was found in the hand of deceased is not 
conclusive. In Ireman vs. Manhattan Life Ins. Co. (46 La. Ann., 
1189) a man without physical or mental disturbance or financial 
or family trouble and in good spirits was found dead, with a 
pistol wedged in the bed of his thumb. The verdict for the bene- 
ficiary was sustained. In Travelers Ins. Co. vs. Nitterhouse (11 
Ind. App., 155) the beneficiary recovered, although the deceased 
was found with a bullet hole near the centre of his forehead, and 
with a self-cocking revolver in his right hand—the last three 
fingers resting on the handle, the index finger on the trigger, and 
the thumb just back of the hammer. In very many other cases 
beneficiaries recovered, notwithstanding the presence of the re- 
volver in the immediate vicinity of the deceased. What the court 
said in A&tna-Life Ins. Co. vs. Milward (118 Ky., 716) is pecu- 
liarly applicable here: ‘The surrounding circumstances are not 
in harmony with the view that the insured took his own life. 
They tend to show that the act was not the probable course of a 
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sane person who was bound to destroy his own life. There was 
nothing in the evidence to show any symptom of insanity. 

* ‘The jury were authorized to apply to the facts detailed 
their knowledge of human nature, and to indulge in aid of de- 
duction predicated upon established facts, those presumptions 
which common experience has established, and which, there- 
fore, the law allows. The love of life is instinctive. Self-pres- 
ervation is its first, as it is its strongest, law. In the absence oi 
mental derangement, of any known fact calculated to unseat the 
judgment and to overcome the love of life, the inquiring mind 
naturally and properly iooks for other causes of the deed when 
death by violence occurs. When all the facts are inconsistent 
with the theory of suicide, except simply that of the.dead body 
in the presence of its instrument, it would be unnatural and 
illogical to confine the inquiry to that incident and declare the 
death suicide.” And see Shotliff vs. Modern Woodmen oi 
America, 100 Mo. App., 138. 

The second item of proof upon which the defense rests is the 
testimony of the woman who was shot. If it were not for that 
testimony, there can be no doubt that the verdict of the jury must 
be sustained. The issues in the case nz.rrow down, then, to the 
question whether the verdict of the jury was justified in view of 
that testimony. The defendant contends that the testimony oi 
this woman could not properly have been disregarded, or re- 
jected as not true: 3 Jones, Ev.; Second National Bank vs. 
Donald, 56 Minn., 491. Three considerations lead to the con- 
clusion that the jury in this case might have been justified in so 
doing. The first of these considerations is the conspicuous in- 
completeness of her narrative. It is plain that she omitted one 
page oi the history of this tragedy. That page contained the 
whole story. If it were in the record, it might show the relations 
between the deceased and the woman who was shot to have been 
such as to supply in his jealous rage the motive of his double 
crime. It might show the bloody revenge of an escaped mur- 
derer, now protected by her silence, who, finding her in a room 
with an actual or supposed lover, undertook to kill both. It 
might show an attempt by deceased to kill the woman in the act 
of robbery, and his murder by her accomplice. It might show a 


number of other hypotheses suggested: or, what is likely, it 


nught show a state of facts not now imagined. Was the jury 
bound to invent an adequate hypothesis? Was it bound to ac- 
cept her statement as containing the whole truth? We think it 
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was not bound to do either. A second of these considerations is 


that the woman's testimony was impeached. The presence of 
the plaintiff's husband and the woman who was shot in a room 
on the premises which she had rented from the owner is a most 
significant fact. Her explanation consistently accounts for it. 
It was, however, the duty of the jury to consider the truth of her 
testimony on this point, in connection with testimony that the 
deceased had been living happily at home during the whole 
period, and that the witness had seen the plaintiff's wife in Min- 
neapolis at the time when, according to her statement of what he 
had said, his family was in California. The testimony of the 
witness as to her position at the time she was shot was flatly 
contradicted by her own previous statements made to a disinter- 
ested witness. A third consideration diminishing the force to 
be given the testimony of this witness is the argumentativeness 
of her answers and her conduct after the tragedy. 

Construing the testimony as a whole, including that of this 
woman, the finding of the pistol, and all the physical facts to- 
gether, in view of the considerations which have been referred 
to, and others which it is not necessary to enlarge upon, we think 
that the jury was justified in rejecting the defense. The trial 
court properly refused to disturb its verdict. 

The other assignments of error have been examined and 
found to be without merit. They call for no discussion. 

Order affirmed. 
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SUPREME COURT OF MINNESOTA. 


ZEARFOSS 
vs. 
SWITCHMEN’S UNION OF NORTH AMERICA.* 


One who intentionally takes his own life by administering to himself a 
poisonous drug, being of sufficient mental capacity to comprehend 
the nature and consequences of the act, commits deliberate suicide. 

The evidence does not support the finding of the jury that the deceased 
met his death from some cause other than deliberate suicide. 


Appeal from District Court, Carlton County. Action by 
Bertha Zearfoss against the Switchmen’s Union of North 
America. Verdict for plaintiff. From an order denying de- 
fendant’s motion for judgment notwithstanding the verdict or 
for new trial, defendant appeals. 


Leo A. BALL and Ross & Dwyer, for Appellant. 
REYNOLDS & MCCLEARN and W. P. CRAWFORD, for Respond- 
ent. 


LEwIs, J. 

Samuel Zearfoss, respondent’s husband, during his lifetime 
held a policy of $1,200 in appellant corporation which contained 
the following stipulation: “No claim shall be paid where death 
or disability is in consequence of the following causes: * * * 
Deliberate suicide.” Respondent having recovered a verdict for 
the full amount of the policy, appeal was taken from the order 
denying appellant’s motion for judgment notwithstanding the 
verdict or for a new trial. 

Zearfoss was a ian forty-six years old, residing at Superior, 
Wis., with his family, which consisted of himself and wife, a son 
and married daughter. About 7 o'clock in the evening of Tues- 
day, January 23, 1906, he was found dead in a bedroom of a 
lodging house kept by a Mr. and Mrs. William Fisher. The 
evidence will have to be examined with care to determine 
whether it was sufficient to justify the jury in concluding that 
the insured did not commit deliberate suicide. Although Zear- 
foss was in the habit of taking intoxicating liquors, he did not 
drink to excess, except about once a month, when he would go 
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off on a spree. So far as the record disclosed, there was no 
family trouble which would tend to influence him to take his life. 
He had been in the employ of the Lake Superior Terminal Rail- 
way Company as a switchman during December, 1905, and on 
the 16th of January, 1906, was paid for December’s work the 
sum of $58.18, at which time he stopped working, and four days 
thereafter, on January 20th, went to the switching foreman and 
asked for his time, and was given an order on one of the officers. 
of the transfer company, and received $40.60 for the time he 
had worked in January. He left his home about 2 o’clock in the 
afternoon of January 19th, and never returned. On the 22d, 
about 8 o'clock in the evening, he telephoned his wife that he 
would be home at 10 o'clock the following morning, but refused 
to tell where he was. The Fisher lodging house was located at 
the corner of Seventh Street and Tower Avenue in Superior, a 
two-story frame building, the lower floor of which was occupied 
as a saloon by one Ed Larson, and the upper floor was the room- 
ing house, and was about a five-minute walk from the Zearfoss 
residence. 

Fisher testified that some time after 12 o’clock Monday morn- 
ing, January 22d, Zearfoss came to his place and asked for a 
room; that he was shown one, and paid the fifty cents charge in 
advance; that he then asked Fisher to go downstairs and have 
a drink, and after some talk they went downstairs, where they 
remained drinking and playing cards with the saloon keeper, 
Larson, and the negro porter, until about 2 o’clock in the morn- 
ing, when Fisher left them and went to his room, but Zearfoss 
remained until about 5 o'clock in the morning, when he went to 
his room; that while talking over their drinks that night Fisher 
asked Zearfoss why he was not at home, and he answered, 
“Little trouble in the tamily”, and, as Fisher was about to go 
upstairs, Zearfoss ordered a bottle of beer, and Fisher asked 
what he was going to do with it, to which Zearfoss replied, 
“Never mind, Fisher; it might be the last”. Fisher did not see 
him again until he found him dead in bed. Mrs. Fisher testified 
that somewhere about 5 o’clock Monday morning Zearfoss came 
to her room, and stayed there until about 3 o'clock in the after- 
noon; that on Tuesday morning, between 4 and 5 o'clock, he 
came to her room again, and asked if he could be accommodated 
with a bed; that she assigned him to room No. 6, for which he 
paid her fifty cents; that to her knowledge he did not leave the 
room during the dav, and she did not see him again until after 
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his death. It does not appear that any one saw him on Tuesday 
except one Frank Miller, who had occupied the room given to 
Zearfoss, and whose personal belongings were still in the room. 
According to his testimony about 3 o'clock in the afternoon of 
that day he asked Mrs. Fisher if he might go to the room and 
get some things out of his trunk; that he found the door locked; 
that he knocked, and Zearfoss opened it; that Zearfoss asked 
him to get a drink of beer for him, and after searching his pock- 
ets for money found two nickels, which he handed Miller, who 
took the money, borrowed a pitcher from Mrs. Fisher, went 
downstairs, threw the two nickels on the counter, and the bar- 
tender filled the pitcher, and handed him back a nickel, which 
Miller returned to Zearfoss, and gave him the pitcher of beer; 
that, while he (Miller) was getting his clothes, Zearfoss took the 
pitcher, sat down on the bed, and began to drink out of the 
pitcher, and appeared to empty it; that as Miller was about to 
leave the room, about 4 o'clock, Zearfoss said, “Don’t say any- 
thing to anybody that 1 am here’; also: “I have got to go over 
and see somebody at the Terminal—at headquarters over there 
at the Terminal. I want to see some foreman there. ] am going 
to work to-morrow morning.” Miller testified that he saw no 
glass in the room. 

Fisher went to Zearfoss’s room about 7 o'clock Tuesday even- 


ing tor the purpose of waking him, and found the door open and 


Zearioss lying dead in the bed, dressed in his underclothes, and 
partially covered with the bedclothes. Fisher immediately no- 
tified police headquarters, and Detective Dill arrived and was 
the first person, besides Fisher, to enter and examine the room, 
and he testified that he found the body lying naturally—one arm 
straight by his side, and the other partially on his body; that 
his clothing, except what he had on, was at the foot of the bed, 
with the exception of his coat, which hung on a hook behind the 
door; that he made a search of the clothing, and found only a 
watch and a nickel; ihat on the washstand he found a bottle of 
carbolic acid, a small beer glass, and a pitcher with a little beer 
in it, to which he touched his tongue and found it tasted and 
smelled like carbolic acid; that he could not definitely recall 
whether the pitcher was of earthenware or glass, but thought it 
held about a quart; that he could not remember whether the 
carbolic acid bottle had a stopper in it or not, but knew the 
liquic was white; that after removing the body he made a fur- 
ther search of the room, but did not find anything more, but tes- 
Vou. XXXVI.—59. 





930 Insurance Law Journal. [ Oct., 


tified that Fisher showed him an ordinary whiskey glass, which 
he told him he found between the pillow and quilt in the bed. 
The coroner testified that, upon being notified of the death of 
Zearfoss, he visited the room Tuesday evening; that he saw the 
pitcher and a beer glass, or cup, and a bottle of carbolic acid 
partly full; that he took possession of the bottle, and retained 
it until the time of the trial; that there was a strong odor of 
carbolic acid in the room, and that the pitcher and beer glass 
had a very strong smell of the acid; that he was under the im- 
pression that there was no bedclothing in the room when he was 
there. Rydell, the proprietor of the Red Cross Drug Store, 
across the street from the lodging house, testified and identified 
the carbolic acid bottle by the label which had the name of the 
store; said that he sold such a bottle of carbolic acid on Mon- 
day to a man who said his name was Murphy, and, being ques- 
tioned as to the identity of the man who bought the acid and 
the deceased, said, when he had observed the body at the under- 
taker’s: ‘Well, my judgment then was that there was not much 
doubt in my mind but what it was the same man. Q. State 
whether or not there is any doubt in your mind at the present 
time but what it was the same man. A. There is no reasonable 
doubt. There might be some; but, as I said before, I cannot 
swear absolutely. Well, my best judgment is that | think it was 
the same man.” A newspaper reporter, Collins, stated he was 
in the Larson saloon between 1 and 2 o'clock Tuesday morning 
and saw Zearioss pull a roll of bills from his pocket. Collins 
also testified that he visited the room with Coroner Dudley and 
Detective Dill, and that he noticed a pitcher and basin in the 
room, and a small pitcher and water glass on the washstand, and 
that there was a little beer in the pitcher—probably about hali 
an inch—and that it smelled of carbolic acid, as did also the 
glass. ‘The saloon keeper, Larson, testified that the last drink 
or so which Zearfoss took at his place early Tuesday morning 
was not paid for, because Zearfoss had no money; that he was 
free with his money as long as it lasted, buying drinks for 
everybody as well as for himself, and playing cards with different 


people for the drinks. The post mortem examination showed 
that Zearfoss died from the effects of carbolic acid poison; but 
the surgeons testified that there were no burns apparent in the 
‘mouth or on the visible part of the tongue, and none on the 


fingers. 
‘The general principles applicable in this class of cases have 
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been stated and applied in several instances by this court, and 
recently in Lindahl vs. Sup. Ct. I. O. F., 110 N. W., 358, and 
Kornig vs. Western Life Indemnity Co., 36 Ins. Law J., 917. 
Where death appears, the law presumes that it results from 
causes which were not voluntarily brought about by the de- 
ceased, and the company is required to prove that the deceased 
committed suicide. If the evidence in a given case is consistent 
with the theory of suicide, or with death by some other means, 
then the presumption that death was not caused by suicide re- 
quires a finding against suicide. The burden being thus upon 
the company to establish proof of cause, it is required to elimi- 
nate and disprove all other causes of death consistent with the 
evidence. “But the ultimate fact is required to be proven by a 
preponderance of evidence only, and this rule is in no way af- 
fected by the subsidiary requirement that defendant must by the 
evidence exclude every other reasonable theory of accounting 
for the death.” That the deceased came to his death by means 
of poison is established beyond controversy. If it was not vol- 
untarily taken by him while conscious of its nature and of the 
result that would follow, then it must have been taken by mis- 
take, or administered to him by some one when he was in an 
intoxicated or unconscious condition, and, if the latter, then it 
must have been designedly for the purpose of accomplishing his 
death. If an examination of the evidence discloses reasonable 
ground for the theory that the drug might have been taken in 
either one of the ways suggested, and if such theory is equally 
consistent with that of self-destruction, then the company has 
failed to establish by a fair preponderance of the evidence, that 
he committed suicide. 

Counsel for respondent suggests three different hypotheses to 
account for the death of this man, all of which are claimed to be 
inconsistent with the theory of voluntary self-destruction: 
First, that the deceased was in the habit of taking a drug, and 
that possibly, in the stupor resulting from the debauch, he may 
have gone into the toilet room and by mistake taken a bottle of 
carbelic acid without being conscious of his act; second, that, 
if he went to the drug store to purchase a drug, he may have 
asked for something else and received the acid by mistake, and 
that he was not in a state of mind capable of appreciating the 
difference; and, third, that the drug was designedly given to 
him by Miller, or Fisher, for the purpose of robbery, they ex- 
pecting his death would be attributed to self-destruction. 
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The defense successfully established the fact that the three- 
ounce bottle of carbolic acid had been recently purchased from 
the Red Cross Drug Store. The bottle bore the label of that 
store, the liquid was white, or colorless, when found, showing it 
was a recent purchase, and it fairly appears from the evidence of 
Rydell, the drug store proprietor, that Zearfoss bought it the 
day preceding his death, although he gave a fictitious name. 
Mrs. Fisher testified that there was no carbolic acid in the wash- 
room, or in the house, and no one else had seen any, or any 
such bottle in the toilet room or elsewhere, except Miller, who 
claimed to have seen a bottle of the same size in the toilet room; 
but he did not say that it bore the same label or contained car- 
bolic acid. There is no evidence that the bottle was bought or 
brought to the house by any one else, and everything indicates 
that Zearfoss bought and brought it there himself. It is an un- 
reasonable assumption, under the evidence, that the druggist 
gave carbolic acid to the purchaser by mistake, although similar 
mistakes do sometimes happen. The fact that Miller did not 
see the bottle when he was in the room Tuesday afternoon does 
not prove it was not there, as it might have been concealed in 
the bed, and Miller did not claim that he examined everything 
in the room with a view of determining whether such a thing 
was there. Miller also said he did not notice any glass in the 
room, and that he borrowed a pitcher from Mrs. Fisher in which 
to get the beer; but it does not follow that there may not have 
been a glass in the room which escaped his notice. So we fail 
to find any evidence upon which to base the hypothesis that 
Zearloss took the drug by mistake for some other drug. 


son might have been administered to him by either Miller or 


There is no evidence to support the suggestion that the poi- 
1 
t 


Fisher for the purpose of robbing his person. It was not shown 
that either of those men bought the drug, or ever had any in 
their possession. The only person whom the drug store pro- 
prietor attempted to identify as the purchaser was the deceased, 
and he described him in a general way as to appearance, stating 
that to the best of his judgment he was the man. Again, what 
object would either Miller or Fisher have in taking the man’s 
life? It was shown with reasonable certainty that he had spent 
all his money with the exception of ten cents before he left the 
saloon early Tuesday morning, and the only incident relied upon 
to contradict this is the testimony of the reporter Collins, that 
he saw Zearfoss take a roll of bills out of his pocket, but he did 
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not state the number or denomination of the bills, and it may 
have amounted to no more than a few dollars, which he might 


easily have spent in gambling and buying drinks before he left 


the saloon that morning. There is no other suggestion of a 
purpose by either Miller or Fisher for taking the life of Zearfoss, 
except to get his money, and murder under such circumstances 
is a violent presumption, not to be indulged in, and is contrary 
to all the evidence in the case. That the deceased’s mouth and 
tongue did not show visible signs of burning from the acid is not 
important. He swallowed enough, either clear or diluted with 
beer, to cause his death, and there is no indication that the 
poison was taken by mistake, or that it was administered to him 
by some one else. Miller said that Zearfoss appeared to drink 
all of the beer in the pitcher, but he did not look into it to see if 
he did so, and Zearfoss may have taken only a portion of the 
beer, and put the acid into the remainder after Miller went away, 
or he may have taken the poison in some other manner. The 
mere fact that there were no burns in the mouth from the acid 
does not warrant the conclusion that some one brought more 
beer after Miller had gone, mixed the carbolic with it, and gave 
it to Zearfoss. 

We have examined all the cases cited by respondent. The 
more important are: Sartell vs. Royal Neighbors of America, 
85 Minn., 369, which is easily distinguished; Stephenson vs. 
Bankers’ Life Ass’n, 108 Iowa, 637; Modern Woodmen of 
America vs. Kozak, 63 Neb., 146; Agen vs. Metropolitan Life 
Ins. Co., 105 Wis., 217, decided by a divided court. Each case 
stands upon its own peculiar facts, and no one is exactly in point. 
That Zearfoss administered the drug to himself without the in- 
tervention of any one else was established by the great pre- 
ponderance of the evidence, and the only question which really 
merits discussion in this case is whether or not he was conscious 
of the act and did so for the purpose of taking his life. 

It is claimed that, the word “deliberate” having been intro- 
duced by appellant, the policy should be strictly construed 
against it. We are not aware that. this term has been used in 
any of the policies of this character heretofore under considera- 
tion by the courts. In the case of Life Ins. Co. vs. Terry (15 
Wall., U. 5., 580) the policy contained the provision that it 
should be void ii the assured shall “die by his own hand”. The 
court used this language with reference to suicide: “If the death 
is caused by the voluntary act of the assured, he knowing and 
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intending that his death shall be the result of his act, but when 
his reasoning faculties are so far impaired that he is not able to 
understand the moral character, or the general nature, conse- 
quence and effect of the act he is about to commit, or when he 
is impelled thereto by an insane impulse, which he has not the 
power to resist, such death is not within the contemplation of 
the parties to the contract, and the insurer is liable. * * * If 
the assured, being in possession of his ordinary reasoning facul- 
ties, from anger, pride, jealousy, or a desire to escape from the 
ills of life, intentionally takes his own life, the proviso attaches, 
and there can be no recovery.” 

In the case of Am. Life Ins. Co. vs. Isett’s Adm’r (74 Pa., 176) 
a similar provision was under consideration, and, the defense 
being that the deceased was insane, the court stated the rule as 
follows: “lf, at the time the pistol was fired, Isett was conscious 
of the act he was committing, and intended to take his life, and 
had sufficient mental capacity to comprehend and understand 
the nature and consequence of his act, then the defendants are 
not liable. If, on the other hand, he was not thus conscious, but 
acted under an insane impulse or delusion sufficient to impair 
his understanding or will, or if his reasoning power was so far 
overthrown by his mental condition that he was incapable oi 
exercising his judgment in regard to the consequences, then the 
defendants are liable.” 

In Equitable Life Assur. Soc’y vs. Paterson (41 Ga., 338) the 
provision in the policy was that it should be void if the assured 
should die by his own hand within two years from the date of the 
policy. The court said: ‘An accident, even though it be the re- 
sult of that loss of perception produced by drink, cannot fairly 
be called the product of intent. But, if the intent in fact exists, 
the other fact that the man was maudlin from drink, and could 
have no very intelligent conception of his surroundings, does not 
help the case, since the drunkenness is his own act, and society 
would be in great danger if one could escape the consequences 
of his acts by the plea of drunkenness.” 

In Union Central Life Ins. Co. vs. Hollowell (14 Ind. App., 
611) the provision in the policy was: “Self-destruction by the 
insured, whether sane or insane, within three years from the 
date hereof, will void this policy.” The court instructed the jury 
that, “if Koehler died from arsenic poison, such fact would not 
be sufficient to defeat the policy, unless you also find, from all 
the evidence in this case, by a fair preponderance, that’ said 
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poison was deliberately and willfully taken by said Koehler, with 
the intent to commit suicide”. The Appellate Court held this 
to be error, for the reason that it was not incumbent upon the 
company to prove that the act of self-destruction was carefully 
considered, and heid the true rule to be that “the conscious and 
voluntary act on the part of the assured in taking the poison with 
intent to take his own life, which resulted in death, was sufficient 
to defeat the claim of insurance, whether such act was committed 
deliberately or not”. In that case the term “deliberate” was not 
used in the policy; but the most that can be claimed for the 
term is that it should clearly appear that the deceased intention- 
ally took the poison for the purpose of self-destruction. The 
word “deliberate” accomplishes no more than to eliminate the 
idea of having acted hastily, under an impulse of passion, or while 
in a condition to be deprived of the reasoning faculties. In 
Union Central Life Ins. Co. vs. Hollowell, supra, the court made 
a distinction between an act committed hastily, on the impulse of 
the moment, and a deliberate act with intent to commit suicide. 

We shall give respondent the full benefit of this distinction ; 
but from all of the evidence there is no foundation for the asser- 
tion that Zearfoss took his life while in a momentary fit of 
passion, or hastily by mistake, supposing the drug to be some- 
thing else. ‘The evidence fairly shows that he had possessed 
himself of the poison the day before, and had concealed it, and 
while he had been on a spree for several days, spending a consid- 
erable amount of money, it was shown that at 3 o’clock on the 
afternoon of his death he was roused from his sleep by a knock 
at his door, got up, unlocked and opened it. Miller testified 
that Zearfoss seemed rational to him, although, of course, he 
showed the effects of drink. The defense has made out a case 
which would justify a jury in finding, by a fair preponderance of 
the evidence, that the assured deliberately took his own life; 
and we are forced to hold that the verdict of the jury was unsup- 
ported by the evidence. We do not consider this a case which: 
warrants us in granting the motion for judgment for appellant 
notwithstanding the verdict. 

Reversed, and new trial granted. 
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SUPREME COURT OF MISSISSIPPI. 


MOUNT,* 


The policy required a set cf books to be kept in an iron safe. Such a 
set was kept, but afterward destroyed, and their footings entered in 
anew sct. 

Heid, That the policy had not been complied with. 

The policy in such case provided that in case it became void the unearned 
premium shouid be returned. 

Held, That the company did not waive the iron-safe clause by failing to 
return the unearned premiums after knowledge of the loss with 
knowledge of the violation, where no demand for it or tender of a 
surrender of the policy had been made. 

Where liability was denied on several policies and the unearned premium 
was tendered on all, and iiability was established as to some only, 
the tender was good as to the rest. 

Appeal from Circuit Court, Hinds County. Action by J. B. 

Mount against the Aétna Insurance Company. From a judg- 


ment for plaintiff, defendant appeals. 


McLAvuRIN, ARMISTEAD & BRIEN and Tim E. Cooper, /or 
Appellant. 

J. LemKowiTz, ALEXANDER & ALEXANDER, and GEo. B. 
PowER, for Appellee. 


MAYES, J. 

The controversy in this case is as to policy No. 3,694 for the 
sum of $1,000, and No. 3,786 for $1.750, covering a stock of mer- 
.chancise owned by appellee. It was conceded in the argument 
of this case, by counsel representing appellant, that the other 
policy mentioned in this record, No. 4,050, is not in controversy, 
and therefore what we say only applies to the policy in question. 

The first question which we consider is: Was there a breach 
of the iron-safe clause contained in the policy? The policy of 
insurance contained the following clause with reference to that 
subject ; viz. :— 


(1) The assured will take a complete itemized inventory of 
stock on hand once in each calendar year, and, unless such 
inventory has been taken within twelve calendar months prior 
to the date of this policy, one shall be taken in detail within 


. 
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thirty days of issuance of this policy, or this policy shall be 
null and void from such date, and upon demand of the assured 
the unearned premium from such date shall be returned. (2) 
The assured will keep a set of books, which shall clearly and 
plainly present a complete record of business transacted, in- 
cluding all purchases, sales and shipments, both for cash and 
credit, from date of inventory, as provided for in the first sec- 
tion of this clause, and also from date of last preceding inven- 
tory, if such has been taken, and during the continuance of this 
policy. (3) The assured will keep such books and inventory— 
and also the last preceding inventory, if such has been taken 
—securely locked in a hreproof safe at night, and at all times 
when the buildiig mentioned in this policy is not actually open 
for business, or, failing im this, the assured will keep such 
books and inventory in some place not exposed to a fire which 
would destroy the aforesaid building; and unless such books 
and inventories are produced and delivered to this company 
ior examination, after loss or damage by fire to the personal 
property insured hereunder, this policy shall be null and void, 
and no suit or action shall be maintained hereon. It is further 
agreed that the receipt of such books and inventories and the 
examination of same shall not be an admission of any liability 
under this policy, nor a wiaver of any defense to the same. 
By the above clause the insured is required by the contract to 
“keep a set of books, which shall clearly and plainly present a 
complete record of the business transacted, including all pur- 
chases, sales and shipments, both for cash and credit, from the 
date of inventory, as provided for in first section of this clause” 
The insurance was effected about the Ist of July, 1904, and the 
inventory is claimed to have been taken about the Ist of August 
of the same vear. By the terms of the contract it became the 
duty of the msured to keep a set of books, presenting a com- 
plete record of business transacted, including all purchases, 
sales and shipments, from the date the inventory is required to 
be taken, on through the life of the policy. There was a change 
of bookkeepers about the 1st of January, 1905, and a change in 
the method of keeping the books from a double entry to a single 
entry. When this change in the system of keeping books was 
made, the books kept prior to January 1, 1905, were footed up, 
and the aggregate amount of the footings of the old books, 
showing the purchases sales, shipments, etc., brought forward 


and placed in the new books, so that the new books only con- 


tained the footings of the amount shown by the old books. 
From January 1, 1905, to the date of the fire, these néw books 
containing these footings seem to have been kept down to the 
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date of the fire, together with the inventory taken on the Ist of 
August, and were kept in the iron safe and produced after the 
fire. The old books were placed on top of the safe, and when 
the fire occurred they were burned, so that when the adjuster 
reached the premises the only books that were produced were 
the books kept from January 1, 1905, containing the footings 
brought forward from the books kept from Julv, 1904, to Janu- 
ary, 1905. It is not a matter of dispute that the books kept from 
the date of the issuance of the policy to the Ist of- January were 
not kept in the safe and were destroyed in the fire. We think, 
under these facts, there was no compliance with the iron-safe 
clause. The iron-safe clause in insurance policies, and its rea- 
sonable enforcement, has been universaily upheld by the courts. 
Indeed, to prevent fraud, and for protection of the rights of in- 
surance companies, some such clause seems necessary. 

This case presents on its facts quite a different case from that 
of Ins. Co. vs. Shefty, 71 Miss., 919, 16 South., 307. In the 
Sheffy Case the court said: ‘The evidence shows very clearly 
that the application of the insured for the policy in suit was coni- 
pleted and signed, and the policy delivered, not earlier than the 
17th day of December, 1892. We may properly assume, so far 
as the rights of the insurer are affected by the date of the con- 
tract, that it was actually made on the day named. On that very 
day the insured took a new inventory of his stock of goods, and 
this last inventory, as well as the two preceding ones, dated, re- 
spectively, September 17, 1892, and December 17, 1891, were 
kept in the iron safe, and were produced after the loss. On the 
17th day of December, 1892, the insured opened a new set of 
books, transferred to them all the footings or balances from his 
old books, and thereafter, from said 17th day of December, en- 
tered fully in the new set of books itemized statements of every 
transaction occurring in the conduct of the business. The for- 
feiture under the iron safe clause is, by the appellant, contended 
for because of the failure of the appellee tc keep in the iron safe 
the old books, showing the itemized statements of the transac- 
tions antedating the policy sued on, and to produce them aiter 
the loss occurred. Why these old books of account were not 
kept in the safe, but were left outside and consumed in the fire 


which occasioned the loss, is made clear by the evidence. It is 
perfectly apparent that the insured did exactly what this iron- 
safe clause required him to do. This clause made it obligatory 
upon him to keep a set of books showing a record of business 
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transacted, including all purchases and sales, both for cash and 
credit, and to keep the inventory and books securely locked in 
a fireproof safe, and this condition the insured fully complied 
with. His duty was to show a set of books showing a record of 
business thereafter transacted, including future purchases and 
sales. He did not consent to preserve indefinitely his old books, 
showing all the past transactions. So far as this contention may 
be concerned, it was immaterial whether he had any books of 
account antedating the policy. He had his inventory, showing 
the amount of stock he had when the policy was issued, and he 
was to keep a record of his future business transactions, with a 
view of disclosing, when necessary, when and where and how 
the stock went. We repeat, the duty laid upon him was pros- 
pective, and he fully met it.” The decision in the Sheffy Case, 
supra, will readily be distinguished from the facts presented by 
this case. Mount did not keep a record of his books pros- 
pectively, such as were required by the iron-safe clause. From 
the date of the issuance of the insurance up to January, 1905, 
the books covering that period having been destroyed by fire, it 
was impossible for the insurance company to tell anything about 
the condition of the stock of goods, except from the balances 
brought forward and placed in the new books. There was no 
record kept during that time of sales, purchases and shipments, 
as is required by the clause of the insurance policy referred to. 
We come, now, to the next question involved: When there 
has been a forfeiture under the policy, known to the insurance 
company only after loss, and no act done by the insurance com- 
pany which could mislead the insured in any way, or occasion 
him any inconvenience or trouble, and the insurance company 
has done nothing to waive its rights, either impliedly or ex- 
pressly, except merely fail to return the unearned premium, will 
this single fact be considered as a waiver of the breach? The 
particular clause of the policy involving this question is as fol- 
lows; viz.: “This policy shall be canceled at any time at the 
request of the insured, or by the company by _ giving 
five days’ notice of such cancellation. If this policy 
shall be canceled as hereinbefore provided, or become 
void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of 
this policy or last renewal, this company retaining the cus- 
tomary short rate, except that, when this policy is canceled by 
this company by giving notice, it shall retain only the pro rata 
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premium.” It is contended by appellee that a mere failure to 
return or offer to return the unearned premium, after the loss 
has occurred and denial of liability on the part of the company, 
because of a breach of the conditions of the policy by the in- 
sured, will constitute a waiver on the part of the company to 
claim the forfeiture; and in support of this proposition appellee 
cites the Dobbins Cases in 81 Miss., 623, and 81 Miss., 630. We 
do not understand that this court has ever held, in any case, that 
the mere fact of the failure of the insurance company to return 
the unearned premium after a loss has occurred, and until there 
has been a demand made upon them by the insured for this un- 
earned premium and an offer to surrender the policy, will in it- 
self, unaccompanied by any other fact, constitute a waiver of 
the forfeiture. In the case of Dobbins vs. Ins. Co. (81 Miss., 623) 
the court said: “The facts show that the fire occurred on the 
23d of October. Dobbins notified the agent, Montague, on the 
24th. Without knowledge at that time of the additional insur- 
ance, but six hours thereafter, on the same day, when there had 
been no change whatever in the condition of the parties, he was 
fully informed of the additional insurance. The insured Dob- 
bins, lived in the same town, within a few minutes’ easy com- 
munication. After full knowledge, on the 25th, of the other in- 
surance, the agent had another conversation with Dobbins, in 
which he told him that the policy had been forfeited on account 
of the additional insurance, but that he would report the mat- 
ter to the company; and, more than that, when Dobbins came 
to get blank proofs to make proof of loss, he furnished them. 
He furnished them, of course, for proofs to be made. There 
would have been no sense in the act otherwise. Furthermore, 
he testified himself that he had power to cancel the policy, and 
was under no necessitv to send it to the company for cancella- 
tion. The policy had been in force about one month. The in- 
sured had paid the premium for three years. No portion of the 
unearned premium was returned or offered to be returned.” 
And the court, under these facts, because of the acts and con- 
duct of the agent acting for the company, held that the insurance 
company was estopped to set up the forfeiture. It will be seen 
in this case that the question presented was not the single ques- 
tion of whether or not the mere retention of the premium by the 
company estopped the company from setting up the forfeiture 


on that ground. The decision is based upon the acts and con- 
duct of the agent, and holds that under the facts in the case his 
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acts and conduct estopped the insurance company to set up the 
forfeiture. In the second case of Fire Ass’n vs. Dobbins (81 
Miss., 630, 33 South., 506) Dobbins sued the insurance company, 
and they defended on the ground that he had taken out other 
insurance on the same property, subsequent to taking out the 
policy sued on, without the knowledge and consent of the de- 
fendant company, and in violation of the terms of the contract of 
insurance which rendered the policy sued on void. In this case 
there was a conflict of testimony, and the case was tried before 
the court without a jury; both parties waiving a jury. The evi- 
dence for defendant was that the policy sued on was issued in 
July, 1901, and the premium paid to the company on September 
I, 1901, by the local agents, and the fire occurred October 23, 
1901, and plaintiff came into the office of the local agents Octo- 
ber 24th, the next day after the fire, and notified them of the fire, 
when he was told that the premium due had not been paid by 
him. The premium was then paid to the local agents, and for 
the first time the agents found out that Dobbins had another 
policy on the same property; the agent testifying that he did 
not recollect whether it was before or after the premium was 
paid that Dobbins informed him of the existence of the other 
policy. The agent also testified that he then told Dobbins that 
the taking out of the other policy avoided the policy sued on, but 
that he would send in the report of it to the company. On the 
other hand, the plaintifi testified that he informed the local 
agents of the tire on the 24th of October, and then informed 
them of the other policy, and went back the next day and paid 
the premium and got a receipt. The insurance company never 
returned or offered to return any part of the premium. On these 
facts, there being a conflict in the evidence, the plaintiff claiming 
that he informed the local agents of the fire on the 24th of Octo- 
ber, and that he then informed them of the other policy, about 
which they made no objection so far as the facts show, and after 
notifying them of the loss, and informing them of the other 
policy, went back the next day and paid the premium and got a 
receipt, and still, though the insurance company under these 
facts declared the policy forfeited, they did not offer to return 
the premium, the court said, because the insurance company 
held onto the premiums with full knowledge of the loss, having 
taken the premiums after the loss, it could not set up the for- 
feiture. 

We do not think that either one of the cases in 81 Miss. holds, 
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or intended to hold, that the mere fact, unaccompanied by any 
other circumstances, where knowledge comes along after the 
premiums are paid and the insurance effected and loss occurs, 
and when the only contest that exists between the parties is as 
to liability under the policy, that the insurance company does 
not offer to return the unearned premiums will estop them from 
claiming the forfeiture ; nor do we find any other case that holds 
this. In both the Dobbins Cases it clearly appears that the in- 
surance company had done something affirmatively changing 
the condition of the insured, and thereby creating an estoppel 
on the part of the insurance company to claim the forfeiture. In 
both those cases premiums were received by the insurance com- 
pany after the loss had occurred, and when it was manifest that 
the company knew of the loss, or knew such facts and circum- 
stances as would bind it with knowledge. No such case is pre- 
sented here. The premiums in this case were paid at the time 
the policies were issued, and the breach of condition was not 
discovered until after the loss had occurred. The insurance com- 
pany denied liability as soon as the adjuster reached the place 
where the loss occurred. In this case, under its facts, it was not 
necessary for the insurance company to tender the unearned 
premium until there was a demand made upon it for same and 
an offer on part of insured to surrender the policy. No demand 
having ever been made for the unearned premium, and no offer 
having ever been made to surrender the policy, the insurance 
company had a right to wait for this. When they were sued on 
the policy by the insured for its full amount, it had a right to 
rely upon the breach of the iron-safe clause, and plead it, and 
then and there tender with their plea the unearned portion of 
the premium; and this delay, under the facts in this record, 
created no waiver or estoppel. If they denied liability as to all 
the policies, and tendered the unearned premium as to all, and 
liability was established as to some of them, the tender was nev- 
ertheless good as to that policy on which they were not liable. 
It was the duty of appellees to accept such part of the tender as 
appellants could lawfully make. Policy No. 3,786 is not invali- 
dated as to that part of it which covers fixtures in the store, but 
is invalidated only to the extent that it covers the stock of goods. 
See Mitchell vs. Ins. Co., 72 Miss., 53. 
Reversed and remanded. 
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COURT OF APPEALS OF KENTUCKY. 


WILSON 
vs. 
WASHINGTON LIFE INS. CO. or New York.* 


The policy provided for a paid-up policy if demanded within six months 
from date of lapse. 
Held, That though not obligated to make the demand within six months, 


a demand after five years was too late. 
Appeal from Circuit Court, Harrison County. Action by R. 
EK. Wilson against the Washington Life Insurance Company of 
New York. From a judgment for defendant, plaintiff appeals. 


J. J. OsBornNeE, for <ppellant. 
HAZELRIGG, CHENAULT & HAZELRIGG, for Appellee. 


Hosson, J. 

The Washington Lite Insurance Company of New York is- 
sued to R. E. Wilson a policy of insurance upon his life of date 
October 4, 1890, for the sum of $3,000, in consideration of twenty 
premiums to be paid annually, and it was stipulated in the policy 
that after the payment of three full premiums, if he failed to pay 
any premium, the company would, upon application made to it 
by him within six months from the date of the lapse for the 
nonpayment of any premium, issue to him a paid-up policy, pay- 
able at his death, for as many twentieths of $3,000 as he had paid 
fuli annual premiums. Wilson paid the first three annual pre- 
miums upon the policy, but failed to pay the premium due Octo- 
ber 4, 1893. He did not within six months demand oi the insur- 
ance company a paid-up policy for three-twentieths of the 
amount insured, but did make the demand on April 29, Igor. 
The company refused to issue the policy, and he brought this 
suit on July 13, 1005, praying that the company be compelled to 
issue him a policy for $450, which is three-twentieths of the 
amount of the policv. The Circuit Court dismissed his petition, 
and he appeals. 

By the terms of the policy it lapsed when any annual premium 
was not paid when due. The policy, therefore, lapsed on Octo- 
ber 4, 1893. No application was made for a paid-up policy until 
April 28, 1901, or over seven vears after the lapse. In Washing- 
ton Life Ins. Co. vs. Miles (112 Ky., 743, 66 5. W., 740) this 


* Decision rendered, June 20, 1907. 
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court held that the failure to demand the paid-up policy within 
six months would not bar a recovery; but in concluding the 
subject the court said: ‘Taking into consideration the nature 
of life insurance, and all the facts and circumstances involved 
therein, we are of opinion that the insured should, within five 
vears from the time he was entitled to demand a paid-up policy, 
make such demand, or that his laches in so doing should bar 
his right to demand and receive the same.” The rule announced 
in this case was followed in Equitable. Life Assur. Soc. vs. War- 
ren Deposit Bank (Ky.), 75 5S. W., 275; in New York Life Ins. 
Co. vs. Warren Deposit Bank (Ky.), 75 S. W., 234, and in Mu- 
tual Life Ins. Co. vs. O'Neil, 116 Ky., 742. In the latter case 
the court said: “The insured had an option to stand upon his 
original policy and his rights thereunder, or to take a paid-up 
policy for the equitable value of his original policy. The pro- 
visions of the contract as to a paid-up policy are not self-exe- 
cuting. He was to demand the paid-up policy in thirty days after 
deiault in the payment of premiums, if he wanted it. Although 
the court refuses to enforce strictly the limit ‘as to time, and 
allows a demand within a reasonable time, still it must follow 
from the contract, on well-settled legal principles, that, if no 
demand is made within the proper time for a paid-up policy, the 


right thereto will be deemed waived; for the policy expressly 


provides that on default in the payment of premiums it shall 
cease and determine, and unless something is done to arrest the 
operation of this provision the policy is no longer in force. The 
insurance company must have some basis for carrying on its 
business with the living and settling the claims of the dead, and, 
as in other cases of failure to make an election, it must be pre- 
sumed after a reasonable time that the insured did not elect to 
exercise his option to surrender his original policy and take a 
paid-up policy for its equitable value.” The subject was recon- 
sidered in Washington Life Ins. Co. vs. Lyne (20 Ky. Rep., 1070), 
and Barrett vs. Mutual Life Ins. Co. (27 Ky. Law Rep., 586), and 
the rule announced in the preceding cases was adhered to. 

The question is not without difficulty. There is much force 
in the argument of counsel for appellant. But the same areu- 
ment was made in the cases referred to, and two members of the 
court did not concur in the conclusion reached. The court re- 
gards the question now as no longer open. The Circuit Court 
properly followed the rule announced in the cases cited. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGutTa CIRCUIT. 


FIDELITY & CASUALTY CO. or NEw York 
vs. 


THOMPSON.* 


A defendant waives a motion for a directed verdict by introducing evi- 
dence, or when a direct ruling on such evidence is not insisted on. A 
motion for a new trial is discretionary with the court. 

An accident policy insured against blood poisoning sustained by surgeons 
through septic matter introduced into the system through wounds 
in professional operations. 


Held, That septic matter introduced into the eye of a dentist from the 
mouth of a patient while coughing, which did not bruise or penetrate 
the membrane was not within the policy. 

A charge that a wound included any lesion resulting from external vio- 
lence, whether attended by a rupture of the membrane or not, was 
error, 

In Error to the Circuit Court of the United States for the 

District of Colorado. 

Before Sanborn and Van Devanter, C. JJ., and Philips, D. J. 


GroRGE L. NYE (W. Scott Bicksler and Edmon G. Bennett, 
on the brief), for Plaintiff in Error. 

CHARLES A. MurRAy (Thomas B. Stuart, on the brief), for 
Defendant in Error. 


VAN DEVANTER, C. J. 

This writ of error chailenges a judgment obtained by the as- 
sured upon a policy of accident insurance. By three several 
assignments of error we are asked to say that there was no sub- 
stantial evidence to sustain a finding for the plaintiff, and there- 
fore that a verdict for the defendant should have been directed. 
One of these relates to the denial of a motion for a directed ver- 
dict made by the defendant at the conclusion of the plaintiff’s 
case in chief, another to the disposition of a like motion made at 
the conclusion of all the evidertce, and the other to the denial 
of a motion for a new trial. 

Of these assignments it is sufficient to observe that the first 
motion and the exception to its denial were waived, because the 


defendant proceeded to introduce evidence in its own behalf 


* Decision rendered, May 18, 1907. 
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(School District vs. Chapman [C. C. A.], 152 Fed., 887); that 
the second motion was also waived, because a direct ruling 


thereon was not insisted upon, and no exception was reserved 
in that connection (Newport News, etc., Co. vs. Pace, 158 U. S., 
36; National Bank of Boyertown vs. Schufelt, 76 C. C. A., 187); 
and that error cannot be assigned upon the denial of the third 
motion, because in the Federal courts a motion for a new trial 
is addressed to the sound discretion of the court (St. Louis 
Southwestern Ry. Co. vs. Wainwright [C. C. A.], 152 Fed., 624). 
In these circumstances the defendant is not in position to ques- 
tion the submission of the issues to the jury. 
By the policy the plaintiff was insured “against disability 
resulting directly, and independently of all other causes, 
from bodily injuries sustained through external, violent and 
accidental means”, and it was declared therein :— 


This policy, subject otherwise to all its terms and conditions, 
covers blood poisoning sustained by physicians or surgeons 
resulting from septic matter introduced into the system 
through wounds suffered in professional operations. 

There was evidence tending to show that the plaintiff, as 
stated in the policy, was an operating dentist; that during the 
life of the policy a patient, upon whom he was in the act of 
professionally operating for affected teeth, suddenly coughed, 
and thereby particles of septic matter were conveyed from the 
patient’s mouth to the conjunctiva, or mucous membrane, of the 
plaintiff's left eye; that the septic matter infected this membrane 
and was thus introduced into his system, and that he was in con- 
sequence wholly disabled from practicing his profession for a 
period of ten weeks, and partially disabled for a succeeding 
period of twenty-six weeks. There was also evidence that he 
felt the impact of the particles upon the surface of the eye, but 
no evidence that it produced any pain at the time, or abraded, 
penetrated, broke or bruised the conjunctiva, or that the septic 
matter was introduced into his system otherwise than through 
the process of infection, in like manner as if the particles had 
entered the nose, mouth or throat and had lodged upon and in- 
fected the mucous membrane thereof. The defendant requested 
the court to include the following in its charge to the jury :— 

“You are instructed that, by the terms of the plaintiff's policy 
of insurance, it is made to cover blood poisoning sustained by 
a physician or surgeon resulting from septic matter introduced 
into the system through wounds suffered in professional opera- 
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tions ; but you are also instructed that there is no evidence of the 
plaintiff having received any wound, and he must recover, if at 
all, upon other provisions of the policy.” 

But the court denied the request, and included in the charge . 
the following definition of the word “wound”, taken from the 
Century Dictionary. 

“In surgery, a solution of the continuity of any of the tissues 
of the body, involving also the skin and mucous membrane of 
the part, caused by some external agent, and not the result of 
disease. In medical jurisprudence, any lesion of the body re- 
sulting from external violence, whether accompanied or not by 
rupture of the skin or mucous membrane—thus differing from 
the meaning of the word when used in surgery.” 

Exception was taken to the refusal to instruct as requested, 
and to the definition given to the word “wound”, and error 1s 
assigned upon both. 

Without doubt, it is essential to a right of recovery under the 
provision relating to blood poisoning that the septic matter 
should have been introduced into the system through a wound; 
and this much, as we understand it, is conceded by counsel for 
the plaintiff. What, then, is a wound within the meaning of this 
provision? No purpose would be served by stating the various 
meanings ascribed to the word hy lexicographers, writers on 
medical jurisprudence and judges, for they all recognize that one 
of its well-recognized meanings—that principally employed in 
surgery—includes an abrasion, breach or rupture of the skin or 
mucous membrane, whereby animal venom or virus, or some 
impure, poisonous or irritating matter, may gain entrance to the 
underlying tissues and contaminate the blood; and this, as we 
think, is the sense in which it is employed in this provision. It 
is there used only in respect of physicians and surgeons when 
performing professional operations, and then only in respect of 
a bodily injury through which septic matter may be introduced 
into the system and result in blood poisoning. Plainly, there- 
fore, it refers to such a wound as removes the protection given 
to the tissues and blood by the skin and mucous membrane and 
so permits of the introduction of septic matter capable of poi- 
soning the blood; in other words, it refers to an abrasion, 
breach or rupture of the natural covering through which the 
septic matter may gain entrance. As so employed, it does not 
embrace such a wound as is described in the latter portion of the 
definition given in the charge, and does not include the blowing 
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against the eye of that which does not mechanically abrade, 
break or rupture the conjunctiva, but merely communicates to 
it an infectious disease by contact with its outer surface. So far 
as is disclosed by the evidence, the immediate mechanical effect 
of the particles blown into the plaintiff's eye was not different 
from what it would have been if they had consisted of so much 
pure rain water; they did not wound it, but infected it from the 
exterior, operating in like manner as do some other species of 
infecting matter when they come in contact with the unbroken 
skin or mucous membrane of other parts of the body. Indeed, 
it appears that the pathogenic germs in what was blown into the 
eye were chiefly pneumococci, which, if carried into the lungs, 
produce pneumonia; but it would not be said in such a case that 
the infection of the lungs was through a wound. 


Our conclusion is that the instruction requested should have 
been given, and also that the latter part of the definition which 
was given to the word “wound” is rendered inappropriate by 
the other terms of the provision relating to blood poisoning. 

The judgment is accordingly reversed, with a direction to 
grant a new trial. 
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SUPREME COURT OF IOWA. 


ADAMS 
vs. 
ATLAS MUT. INS. CO.* 


The statute provided that no stipulation in a policy making it void shall 
prevent recovery unless its violation contributed to the loss, but that 
no policy condition regarding removal without assent of the insurer 
should be affected by the provision if such removal increased the risk. 


Held, That a policy stipulation that removal should be considered an in- 
crease of risk was void. 

Held, That the burden is on the insurer to show increase of risk. 

Held, That the question of increase of risk was for the jury. 

Objections to the competency of an expert are too late when made after 
he has testified. 


Appeal from District Court, Woodbury County. Action at 
law upon a fire insurance policy. Judgment for plaintiff, and de- 


fendant appeals. 


BERRYHILL & HENRY, for Appellant. 
FRED W. SARGENT and WRIGHT & CALL, for Appellee. 


WEAVER, C. J. 

The question presented by this appeal is whether at the dates 
of the loss plaintiff’s policy had been forfeited by a removal of 
the insured goods. The policy, as issued, insured the plaintiff 
upon a stock of goods kept in a building at No. 521 Fourth 
Street, Sioux City, Iowa, and provided that, unless permission 
therefor signed by the secretary of the company should be in- 
dorsed upon or attached to the policy, a removal of the prop- 
erty from the place where it was insured should render the policy 
void. It also provided that, by the acceptance of said policy, the 
insured party agreed that a removal of the property from the 
building where it was insured should be held to create “an in- 
creased hazard within the meaning of section 1743 of the Code of 
Iowa”, a statute to which we shall later make reference. After 
the policy was issued, the plaintiff applied to the company and 
received its consent to the removal of the goods to No. 313 
Nebraska Street, but the removal was in fact made to No. 312 
of that street. This confusion arose by the mistake of the plain- 


*% Decision rendered, July 3, 1907. 








950 Insurance Law Journal. [Oct., 


tiff in giving the wrong number in his application for the con- 
sent. While in the latter place and during the term named in the 
policy, the goods were burned in the fire which destroyed a large 
part of the business district of Sioux City on December 23, 1904. 
Plaintiff concedes that he had no written consent from the com- 
pany to remove the goods to No. 312 Nebraska Street, but avers 
that in the latter location the risk of loss by fire was not more 
hazardous than it would have been either at 514 Fourth Street 
or 313 Nebraska Street. 

1. Code, § 1743, provides, among other things, that any con- 
dition or stipulation in a policy of insurance making it void. be- 
fore loss occurs shall not prevent recovery’ thereon by the in- 
sured, if it shall be shown by the plaintiff that the failure to 
observe such provisions did not contribute to the loss; provided, 
however, that any condition or stipulation referring to the re- 
moval of the property insured without the consent of the com- 
pany shall not be changed or affected by this provision of the 
statute if such removal makes the risk more hazardous. As we 
have already noted, the policy undertakes to avoid entirely the 
effect of this statute by making the insured agree that any re- 
moval is per se an increase of hazard within the meaning of the 
law here cited. This we are very clear cannot be done. The 
business of insurance is one in which the right to contract has 
long been held subject.to legislative restriction and control. 
These statutes are authoritative expressions of public policy, 
and they are not to be repealed or nullified by the easy expedi- 
ent of inserting a clause therefor in a policy of insurance. This 
proposition is very clearly and forcibly stated in Queen Ins. Co. 
vs. Leslie (47 Ohio St., 409), where the authorities are cited and 
discussed. See, also, M. Ins. Co. vs. Russell, 65 Ohio St., 230; 


Moody vs. Ins. Co., 52 Ohio St., 12; Havens vs. Ins. Co., 123 
Mo., 403. . 


2. Appellant contends for the proposition that under this 


statute the burden is upon the plaintiff to establish the fact that 
the removal of the goods did not render the risk more hazardous, 
and that plaintifi failed to affirmatively establish such fact; but 
we think this is not the effect of the provisions quoted. The in- 
sured is expressly required to show that such change did not 
cause or contribute to the loss, but this measures the extent of 
the obligation which the statute casts upon him. Having shown 
that fact to the satisfaction of the jury, he is entitled to recover, 
unless it be made to appear that the risk had been increased by 
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the removal, thereby bringing the case within the proviso or ex- 
ception to which reference has been made. In other words, an 
increased risk, if any, is a matter of defense, and as such it must 
be pleaded and proved by the insurer: Greenlee vs. Ins. Co., 
102 Iowa, 432; Wood on Insurance, § 260; Moody vs. Ins. Co., 
52 Ohio St., 12. Counsel cite us to no authority to the contrary. 

3. The defendant called its secretary as a witness in its own 
behalf, and by him identified a list or schedule of “Rates for fire 
insurance in different places in lowa”. The rates are mentioned 
as the “Bennett rates’, and the schedule is described as “being 
made up from the experience of insurance companies to which 
Mr. Bennett has access”. These rates the witness says are used 
by a majority of the insurance companies in Iowa. The com- 
panies are not bound by them, but they are accepted as advisory. 
So far as the abstract discloses, the schedule was not offered 
in evidence. Bennett, the compiler of these rates, did not testify. 
Aside from the identification of this list and the statements made 
by the secretary, no evidence whatever was offered on part of 
the defendant concerning the risk of loss by fire at 312 Nebraska 
Street as compared with the other locations in question. In 
other words, we are furnished no hearsay with the unsworn esti- 
mate of Mr. Bennett as to the relative rates which should be 
charged upon property at these several locations, and, even if we 
concede its competency and admissibility as the opinion of an 
expert, we are unable to see upon what ground to uphold coun- 
sel’s claim that the increased risk has been conclusively estab- 
lished. One swallow does not make a summer, and the opinion 
of one expert, however eminent in his profession, cannot be 
said as a matter of law to establish an affirmative defense. 
Whether there was any such increase was primarily a question 
of fact, to be determined by the jury, not only from expert opin- 
ion, but from a consideration of all the material facts developed 
on the trial, such, for instance, as the location of the several 
buildings, the material of which they were constructed, the na- 
ture, size and number of other buildings in the vicinity, the facili- 
ties for extinguishing fire, and the numerous other things hav- 
ing a reasonable tendency to show their relative exposure to 
fire.and the chances of loss therefrom. These matters were 
all before the jury, and, if in view of the entire case as made by 
both parties it came to the conclusion that there was in fact no 
increase of hazard by the removal of the goods we cannot say, 
the finding is without sufficient support. Objection is urged 








952 Insurance Law Journal, [ Oct., 
that a witness for plaintiff was permitted to testify as to com- 
parative fire risks without showing his competency as an ex- 
pert. The witness had said that he had been doing business 
as a fire insurance agent for fifteen years, and no objection was 
made to his competency until after much of his expert testimony 
had been given. Under such circumstances, even if the pre- 
liminary showing of competency had been insufficient, which 
we do not feel called upon to decide, we think the objection was 
waived. 

We find no reversible error in the record, and the judgment 
of the trial court is affirmed. 


SUPREME COURT OF MISSISSIPPI. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN 

v8. 
HAND.* 

A mere application for insurance without ‘complying with the require- 
nients of a benevolent society, where the application is disapproved 
by the medical examiner after the death of the applicant, does not 
constitute 2 completed contract. 

Appeal from Chancery Court, Lauderdale County. Suit by 
Mrs. 8. C. Hand against the Brotherhood of Locomotive Fire- 
men. There was a finding for complainant, and defendant ap- 
peals. 

Mrs. $. C. Hand brought suit against the Brotherhood of 
Locomotive Firemen for a policy of insurance claimed to have 
been taken out by her son, V. M. Hand, prior to his death. The 
facts show that V. M. Hand made application to the local lodge 
of the Brotherhood which application was referred to the com- 
mittee, which accepted the same; and later Hand made applica- 
tion for a beneficiary certificate of insurance, using a white form, 
which the lodge claims to have been out of date at the time, but 
which was received by the Grand Lodge and the matter referred 
to the medical examiner, whose approval is a condition prece- 
dent to any zight to participate in the beneficiary fund. Before 
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the medical examiner passed on the application Hand died, and 
this suit was filed, which alieges: “The complainant further 
states that the said V. M. Hand, possessing all the qualifications 


for membership in said association, and having made out his ap- 


plication in accordance with the constitution of said association, 
and the same having been forwarded to the Grand Medical Ex- 
aminer, it thereupon became the duty of the said Grand Medical 
Examiner to pass upon the said application and approve the 
same; but the said Grand Medical Examiner in violation of his 
said duty, as fixed by section 35 of said constitution, failed and 
neglected to discharge said duty, and failed and neglected to 
pass upon said application fer a certificate in said beneficiary 
department. * * * The complainant further shows that the 
application of the said V. M. Hand was not passed upon or dis- 
approved until after the death of the said V. M. Hand, and that 
the excuse on which said Grand Medical Examiner pretended 
to disapprove was that said application was made out on a white 
form, instead of on a blue form; but said complainant states that 
the application was made out in compliance with the said re- 
quirements of said constitution, and that it was immaterial wiat 
color of paper the application was written upon, and that other 
members of said association who joined the same at the same 
time, and before and after the said V. M. Hand, made out their 
applications upon the same forms as did the said V. M. Hand, 
and received their beneficiary certificates, and that the said V. 
M. Hand made out said application upon the forms furnished to 
him by the defendant; and that the action of the said medicai 
examiner in disapproving said application after the death of the 
said V. M. Hand, was arbitrary, illegal and contrary to the con- 
stitution and laws of said association, and that said association 
is indebted to the complainant, Mrs. S. C. Hand, in the sum of 
$1.500 and interest thereon.” On the trial the court found fo: 
the complainant, and defendant appeals. 


G. Q. HALL and Hay & JAcosson, for Appellant. 
WITHERSPOON & WITHERSPOON, for Appellee. 


MAYES, J. 
After the most careful review of this record, we feel com- 
pelled to differ with the chancellor in the conclusion reached by 
him that there was a contract of insurance. Of course, if no 
contract of insurance has been effected, there can be no recovery, 
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and our view of this record is that V. M. Hand, deceased, who 
it is claimed had taken out an insurance policy for the sum of 
$1,500 in the Brotherhood of Locomotive Firemen, never 
effected any insurance, and therefore there was no right to re- 
covery. We deem it needless to rehearse the testimony in this 
case, further than to say that, though V. M. Hand made applica- 
tion for insurance, it was never effected, because of the noncom- 
pliance by him with the regulations of the order. 
Wherefore the case is reversed and the bill dismissed. 


SUPREME COURT OF NEBRASKA. 


WOLCOTT 
v8. 
STATE FARMERS’ MUT. INS. CO.* 


A by-law which provides “that assessments shall be made by order of the 
directors, and shall be prorated according to the time the insurance 
has been in force’, is not authority for making assessments at stated 
intervals. 


An assessment levied by such company must be against the entire mem- 
bership, and, if levied against a part only, is invalid. 


The authority of the board of directors to adopt a by-law authorizing 
themselves to levy assessments questioned. 


Motion for rehearing. 


ALBERT, C. 

The facts in this case are set forth at some length in our for- 
mer opinion. From an examination of that opinion, it will be 
seen that the vital question between the parties is whether the 
assessment there referred to was authorized and valid. If it 
was, the plaintiff was in default when the loss occurred, and the 
defendant is not liable on the policy. 

The reargument leaves some doubt in our minds whether the 
fact that the minutes of the defendant company fail to show 
affirmatively that the assessment in question was authorized by 
a two-thirds vote of the directors would justify their exclusion, 
when offered in evidence for the purpose of showing that the 


* Decision rendered, May 10, 1907. ‘Syllabus by the Court. 
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assessment had been made. For that reason, and since their 
exclusion may be justified on other grounds, it is thought best 
to leave that question open. As shown in the former opinion, 
the defendant company exists under and by virtue of chapter 33, 
p. 272, Laws 1891, which constitutes sections 51-67b, c. 43, 
Comp. St., 1905 (Cobbey’s Ann. St., 1903, §§ 6506-6524). The 
authority to levy assessments is restricted, and the manner of its 
exercise prescribed by section 12 of that act, which is as follows: 


Whenever the amount of any loss shall have been ascer- 
tained which exceeds in amount the cash funds of the com- 
pany, the secretary shall make an assessment upon all the 
property insured by the company: Provided, that any com- 
pany may provide in its by-laws for making assessments at _ 
stated intervals only, and may also provide that assessments 
shall be made by the board of directors. 


An analysis of this section shows that there are two agencies 
of the company by which assessments may be made: (1) The 
secretary, under the general authority conferred upon him by 
the statute ; (2) the board of directors, when authorized by by-law. 
It also shows that, as a prerequisite to a valid assessment, there 
must be either an actual loss for the payment of which the as- 
sessment is required, or a by-law authorizing assessments at 
stated intervals. The assessment in question was not made by 
the secretary, nor was it made for the payment of a loss which 
had actually occurred. Consequently it was incumbent upon the 
defendant to show (1) a by-law authorizing the board of direct- 
ors to make assessments; and (2) a by-law authorizing assess- 
ments to be made at stated intervals. In order to do this, the 
defendant offered in evidence the minutes of a meeting of the 
board of directors, held on the 8th day of January, 1901, showing 
that the following amendment to the by-laws had been pro- 
posed :— 


That assessments shall be made by order of the directors 
and shall be prorated according to the time the insurance has 
been in force. 


It also offered in evidence the minutes of a meeting of the 
board of directors held the following April, showing the adop- 
tion of the proposed amendment to the by-laws. The minutes 
in each instance were excluded, and, we think, properly. The 
most that can be claimed for the amendment is that it authorizes 
assessments to be made by the board of directors instead of the 
secretary. It contains no hint that assessments shall be made at 
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stated intervals, or at any time other than when required to 
meet a loss which has actually occurred. Besides, the assess- 
ment in question, which it is claimed was levied under this 
amendment, was levied only against those who had been mem- 
bers of the association more than two years. The entire act con- 
templates that assessments shal! be levied upon the entire mem- 
bership, and even if it were possible to change this feature of 
the act by a by-law of the company, the one offered in evidence 
contains nothing to indicate that any such change was intended. 
Besides, the power of the board of directors to adopt a by-law, 
conferring authority upon themselves to make assessments, may 
well be doubted. There is certainly some ground for the belief 
that the Legislature intended to confer no such power upon the 
directors, but to leave it in the hands of the membership at large. 
But upon that point we express no opinion. The evidence was 
properly excluded; and, as this left the defendant without any 
proof that the assessment in question was authorized and legal, 
the court properly directed a verdict in favor of the plaintiff. 

It is recommended that the motion for rehearing be overruled. 

Duffie and Jackson, CC., concur, 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the motion 


for rehearing is overruled, 
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SUPREME COURT OF LOUISIANA. 


BERTRAND 
v8. 
FRANKLIN LIFE INS. CO. or ILL.* 


Where, in an application for life insurance, the assured expressly war- 
rants the truth of the answers made to the medical examiner, and it 
is further stipulated that the policy shall be avoided if any answer be 
untrue, the contract is the law of the case, and the policy will be 
declared forfeited, where it is alleged and proved that the assured an- 
swered untruly that she had never had a “chronic or persistent 
cough”. Act No. 52, p. 86, of 1906, is noted as making radical changes 
in the laws governing life insurance policies made or delivered in this 
state. 

Appeal from Sixteenth Judicial District Court, Parish of St. 

Landry. Action by C. Numa Bertrand against the Franklin Life 

Insurance Company of Illinois. Judgment for defendant, and 


plaintiff appeals. 


Rost. LEE GARLAND and KENNETH BAILLIO, for Appellant. 
EDWARD BENJAMIN Du Buisson, for Appellee. 


LAND, J. 

Plaintiff, as administrator of the succession of his deceased 
wife, sued to recover the sum of $2,500, amount of a policy on 
the life of the deceased, made payable to her estate. 

The defense is that the policy was forfeited by the false an- 
swers of the assured made to the medical examiner in response 
to certain questions as to her good health and her freedom from 
chest or lung disease. The defendant charges that the insured 
died of consumption and was afflicted with that malady when 
she made the application for insurance. 

There was judgment for the defendant company, and the 
plaintiff has appealed. 

The policy was dated December 3, 1903, and twenty days later 
the assured was examined by two physicians, who discovered a 
cavity in one of her lungs. The assured died on February 23, 
1905, of consumption. For several years prior to the date of the 
policy the assured had suffered from a chronic cough, which kept 
growing worse, and finally developed into consumption. The 


= Decision rendered, June 17, 1907. Syllabus by the Court, 
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discovery of a cavity in the lung twenty days after she was ex- 
amined for insurance, and her subsequent death from consump- 
tion, leave but little doubt in the lay mind that she had that 
dread disease when she was insured. There can be no doubt, 
however, on the evidence, that she had been suffering from ‘a 
chronic or persistent cougi:” for several years antedating her 
application, and that she had at the time either bronchitis or con- 
sumption, 

The judge below found that the evidence clearly showed that 
the assured had such a cough, and that her answer denying the 
fact was not true, as warranted in the application. The judge 
correctly held that, as expressly stipulated in the application, 
the policy was avoided by the untrue answer or statement. The 
answer was material, and, had it been otherwise, the result would 
be the same: May on Insurance, vol. 1, § 156; Weil, Adm’r, vs. 
Ins. Co., 47 La. Ann., 1405; Brignac vs. Life Ins. Co., 112 La., 
508. 

We avail ourselves of this occasion to remark that radical 
changes have been made in the laws governing life insurance 
policies by Act No. 52, p. 86, of 1906. 


Judgment affirmed. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘hese sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


SEtT-OFF. 

In the case of Stone vs. N. J. & H. R. Railway & Ferry Co., 
decided by the Supreme Court of New Jersey, June 10, 1907, it 
was held that a claimant in an assessment company could not as 
a creditor set off his claim against premiums owing as a mem- 
ber. The following syllabus was furnished by the court :— 

A member of an insolvent mutual assessment insurance com- 
pany cannot set off a debt due him for a loss under a policy 
against assessments due from him to the company to pay 
losses, even though the company is a foreign corporation, and 
the suit to recover the assessments is brought by a foreign re- 
ceiver. 

ASSIGNMENT—RIGHTS OF WIFE. 

In the case of Samson’s Estate, decided by the Supreme Court 
of Pennsylvania, March 11, 1907, the insured had assigned a 
policy payable to his estate to his wife, with the provision that it 
should be void if he survived the tontine period of fifteen years, at 
the end of which he had an option to withdraw the surplus. This 
option could be exercised by the insured without the consent of 
the btneficiary. After the exercising of such option, the policy 
and original assignment remained in the custody of the decedent. 
There was evidence that the wife joined with the husband in 
signing the papers necessary to effect the option exercised, and 
that at the time an agent of the company told them that the as- 
signment would continue in force. Held, That no formal reas- 
signment of the policy to the wife was necessary, and that after 
the death of the husband she was entitled to proceeds of the 
policy. 


CHANGE OF BENEFICIARY—ASSIGNMENT TO CREDITOR. 


In the case of McNeill vs. Chinn, decided by the Court of Civil 
Appeals of Texas, March 18, 1907, it was held, that a policy pro- 
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viding that the beneficiary might be changed could be assigned 
to a creditor as security for a debt, and that the form prescribed 
was for the benefit of the insurer, and could be waived. Where 
such transfer transferred all right, title and interest to the cred- 
itor with the provision that the assignee might collect the 
amount, and after payment of his claim should pay the balance 
to another beneficiary than the one originally named, it was an 
assignment as security for the debt, with a change of beneficiary 
as to the remainder. 


APPLICATION IN CASE OF BENEVOLENT SOCIETIES. 

In the case of Modern Order of Preetorians vs. Hollmig, de- 
cided by the Supreme Court of Texas, June 26, 1907, it was held 
that the provision in the insurance statutes of that state regard- 
ing the falsity of statements in the application when not material 
does not apply to benevolent societies. 


TAXATION OF LOANS. 

In the case of Metropolitan Life Insurance Company vs. City 
of New Orleans, decided by the Supreme Court of the United 
States, April 8, 1907, it was held, that a state taxation of credits 
arising out of loans made by the agent of a foreign company in 
the regular course of business is not contrary to the Fourteenth 
Amendment of the Constitution where the loans were made and 
the debts were paid within the state. 


BENEVOLENT SOCIETY—MEASURE OF DAMAGES. 

In the case of Supreme Council of Knights and Ladies of 
Columbia vs. Apman, decided by the Appellate Court of Indiana, 
March 22, 1907, it was held that the measure of damages in case 
of a member being induced by fraud of the society to release it 
from liability is the difference between the amount which should 
have been paid him and what he received. 


SALOON KEEPER. 

In the case of Solomon vs. American Guild, decided by the 
Supreme Court of Alabama, June 13, 1907, it was held, that 
where a man performed all the duties of a saloon keeper, though 
his wife awned the saloon, but never herself tended it or exer- 
cised any control, he was a saloon keeper within the meaning of 


the policy. 
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SUPREME COURT OF SOUTH CAROLINA. 


GERMAN-AMERICAN INS. CO. 
v8. 


SOUTHERN RY. CO.* 


A carrier is not liable for the burning by its locomotive of cotton de- 
posited on its premises under an agreement that it was without its 
consent, and at the sole risk of the shipper, where a statute made 
the company liable for such fires, unless the property was unlawfully 
placed on its premises without its consent. 


Appeal from Common Pleas Circuit Court, Fairfield County. 
Action by the German-American Insurance Company, the Royal 
Insurance Company and Millett & Co. against the Southern 
Railway Company. Judgment for plaintiffs. Defendant appeals. 


Defendant appeals on the following exceptions :— 

(1) “That his honor, the presiding judge, erred in refusing the 
motion to direct a verdict in favor of the defendant, upon the 
ground that it appeared from the undisputed evidence in the case 
that the property destroyed had been placed on the defendant’s 
right of way by Millett & Co., the owners, with knowledge that 
the defendant did not consent to its being so placed before it 
should be tendered for shipment, and that it was never so tend- 
ered. 

(2) “That his honor, the presiding judge, erred in refusing to 
direct a verdict for the defendant, for the reason that there was 
no testimony tending to show that the property which was de- 
stroyed while upon the defendant’s right of way had been placed 
on such right of way with its consent. 

(3) “That his honor, the presiding judge, erred in refusing to 
direct a verdict for the defendant, for the reason that it appeared 
from the evidence that there was a misjoinder of parties plaintitt 
and of causes of action. The rights of the plaintiffs being sev- 
eral, and not joint, the evidence could not sustain a verdict in 
favor of the defendants jointly. 

(4) “That his honor, the presiding judge, erred in refusing the 
defendant’s motion for a new trial, for the reason that there was 
no testimony tending to show that the cotton destroyed had been 
placed upon the defendant’s right of way with its consent. 


% Decision rendered, Aug. 3, 1907. 
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962 Insurance Law Journal. [Nov., 


(5) “That his honor, the presiding judge, erred in refusing the 
defendant’s motion for a new trial, on the ground that the ver- 
dict, being for a single sum in favor of the defendants jointly, 
was not supported by the evidence, which showed the rights of 
the plaintiffs to be several, and not joint. 

(6) “That his ‘honor, the presiding judge, erred in charging the 
jury, with reference to the cotton on the right of way: ‘Now, if 
you find it was there with the knowledge of the defendant com- 
pany, then the inference, in the absence of other testimony, the 
inference might be drawn that it was there with the consent of 
the company; and that inference arises only in those cases where 
the property of one is placed upon the lands of another, who has 
a right to object to its being there. But I charge you that a rail- 
way company has a right to object to the storing of cotton on 
its right of way that is not placed there for the purpose of ship- 
ment on the railroad’—in that he thereby instructed the jury, in 
effect, that an inference of consent on the part of the company 
to the placing of property on its right of way arose from the fact, 
if shown by the evidence, that the property was placed upon 
such right of way with its knowledge, in the absence of any other 
testimony, and was a charge on the facts, in violation of sec- 
tion 26, art. 5, of the Constitution of this state, and said charge 
was in violation of the provisions of section 2135, 1 Code of 
Laws of South Carolina, 1902, which required the plaintiff to 
affirmatively prove consent on the part of the railway company 
to the placing of the property on its right of way. 

(7) “That his honor, the presiding judge, having charged the 
jury that ‘the statute exempts the railroad company from liabil- 
ity for the destruction by fire of property placed upon its right 
of way without its consent, and recognizes the right of the com- 
pany to withhold its consent when any property is placed there- 
on, and such consent must be affirmatively shown’, erred in also 
charging the jury that the inference that the company con- 
sented to the property being placed on its right of way arose, if 
the jury should find that it was placed there with the knowledge 
of the company, it having a right to object, in the absence of any 
other testimony, the charge being contradictory, and making 
proof of knowledge equivalent under the statute to proof of con- 
sent. , 

(8) “That his honor, the presiding judge, erred in construing 
the written notice, Exhibit F, introduced in evidence, and in 
charging the jury in reference thereto, as follows: ‘By this no- 
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tice the railway says it doesn’t consent. It is for you to say 
whether it did or not. It says the cotton is there at the risk of 
the owner. I charge you that, if the railroad consented for that 
cotton to be there, the railroad couldn’t limit its liabilities under 
that statute. The question is: Did the railroad company con- 
sent for it to be there? If it consent for it to be there, it can’t 
say: “I consented for it to be there, but it must be at your risk.” 
I charge you that under that statute the railroad company can’t 
do that; and, if the railroad company consented for it to be 
there, why, then, it was at the risk of the railroad if it burned it. 
Now, that is my interpretation of the law in connection with this 
notice that has been placed in evidence’-—whereas, it is sub- 
mitted that the railroad company was under no obligation to 
permit property to be placed or to remain on its right of way 
until it should be tendered for shipment, and could, in the ex- 
ercise of its rights, attach to its permission that property be 
placed or remain on its right of way before being tendered for 
shipment, a valid condition that should be there without its con- 
sent, and at the risk of its owner until tendered for shipment.” 


B. L. ABNEY and W. H. TownsEnD, for Appellant. 
J. E. McDona.p, for Respondents. 


JONES, J. 

The plaintiff insurance company seeks to be subrogated to the 
rights of Millett & Co. to recover under section 2135 of the 
Civil Code of 1902. This statute makes every railroad corpora- 
tion responsible in damages to the owner whose property may 
be injured by fire, communicated by its locomotive engines. or 
originating within the limits of the right of way, in consequence 
of the act of its authorized agents or employees, except in any 
case where the property shall have been placed on the right of 
way of such corporation unlawfully or without its consent. It 
was shown that the cotton of Millett & Co. was destroyed by 
fire while on defendant’s right of way, but not tendered for ship- 
ment, by a spark communicated from defendant’s locomotive en- 
gine; but the vital question is whether the cotton was on 
defendant’s right of way by its consent, as contemplated by the 
statute. 

The undisputed testimony was that Millett & Co. placed the 
cotton on defendant’s right of way under an agreement stipu- 
lating: “This cotton is deposited on the premises of the South- 
ern Railway Company and the same remain upon the premises 


964 Insurance Law Journal. [Nov., 


of this company without its consent and at your [Millett & Co.] 
sole risk, until tendered and accepted for shipment.” Now, it 
is contended that, notwithstanding this express stipulation, the 
cotton was on defendant’s right of way by its consent before it 
was tendered for shipment. We cannot think so. Millett & 
Co. and those in privity with them should be estopped to assert 
a fact which is contrary to their agreement that until tendered 
for shipment the cotton remairis upon the right of way without 
defendant’s consent. It is said that such an agreement is void 
on the ground of public policy. As it subserves a very high 
public policy to enforce contracts between parties sui juris, 
courts should not nullify contracts as against public policy un- 
less the case is free from all reasonable doubt. The rule is that 
“‘a contract is not void as against public policy unless it is injuri- 
ous to the interest of the public or contravenes some established 
interest of society”. What interest of the public is injuriously 
affected by the agreement in question? Millett & Co. had no 
right as a member of the public to place cotton on defendant’s 
premises, unless tendered for shipment, except by agreement 
with defendant, and defendant owed no duty to the public or to 
Millett & Co. to allow cotton to be placed on its right of way, 
except for shipment. A different question would be present if 
Millett & Co. had the right as a member of the public to place 
cotton on defendant’s right of way, independent of an agree- 
ment. The status of the cotton on the right of way, being fixed 
by the agreement alone, must be determined by the agreement 
alone. If it be true that the cotton was on defendant's premises 
by its consent on condition, the owner cannot cling to the con- 
sent and repudiate the condition upon which it was given, for 
that would be like a consent obtained by fraud or deception, 
which is no consent. 

The authorities generally hold that a contract by a railroad 
corporation is not against public policy because it exempts from 
liability for fires, even negligently communicated by its agents 
or defective instrumentalities to property placed by the owner 
upon railroad premises, not as a patron dealing with the com- 
pany as a common carrier, but by virtue of the special agree- 
ment: Griswold vs. Illinois Central R. R. Co., 90 Iowa, 265; 
Hartford F. Ins. Co. vs. Chicago, M. & S. P. R. Co., 17 C. C. A, 
62; 175 U.S., 91, following the rule established by the state court 
in the Griswold Case. Stephens vs. Southern Pacific Co., 109 
Cal., 86; Greenwich Ins. Co. vs. Louisville & Nashville R. R. 
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Co., 112 Ky., 598; Osgood vs. Central Vermont R. Co., 77 Vt., 
334; Mann vs. Pere Marquette R. Co., 135 Mich., 210. These 
cases combat the view that the public has dn interest in the con- 
tract, because it tends to induce negligence in the equipment 
and operation of the locomotives. The contract in this case is 
not to do an act prohibited by statute or which is contrary to 
the public policy as declared by a statute, but is the admission by 
both parties of a fact which takes the case out of the statute; 
viz., that the cotton was not upon the right of way with the con- 
sent of defendant until tendered for shipment. 

Under the foregoing views, it was error to refuse to direct a 
verdict for defendant and to refuse the motion for new trial. 

The judgment of the Circuit Court is reversed. 


Gary, A. J. (dissenting). 

This is an appeal from a judgment recovered by the plaintiff 
against the defendant, under section 2135 of the Code of Laws, 
for loss of, or damage to, thirty-seven bales of cotton by fire 
from a locomotive of the defendant, which cotton, it is alleged, 
had been placed upon the platform and right of way of the de- 
fendant, at its depot in Winnsboro, S. C., on the 22d of Septem- 
ber, 1904, by its consent. 

The cotton had been purchased by Millett & Co., who took 
out two policies of insurance—one in German-American Insur- 
ance Company and the other in Royal Insurance Company— 
each of said policies being in the sum of $1,000. The loss under 
the policies, if any, was made payable to the Winnsboro Bank, 
as its interest might appear, by virtue of an agreement between 
the insurance companies and Millett & Co. The insurance com- 
panies and Millett & Co. joined as plaintiffs in the action, 
although it was alleged in the complaint that the insurance 
companies had paid the loss which had been adjusted between 
them to Millett & Co. and the Winnsboro Bank. It was, how- 
ever, alleged that Millett & Co. were made parties plaintiff, as a 
matter of form, by reason of their former interest, to which the 
insurance companies were subrogated. 

The defendant demurred to the complaint, and also filed an 
answer. The grounds of demurrer were: (1) “That it ap- 
peared upon the face of the complaint that no cause of action 
was stated in favor of the plaintiffs Millett & Co.” (2) “That 
it appeared on the face of the complaint that there was a mis- 
joinder of causes of action, in that the plaintiff insurance com- 
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panies each had a separate claim against the defendant, and not 
a joint cause of action.” The demurrer was overruled. At the 
close of the testimony, the defendant’s attorneys requested his 
honor, the presiding judge, to direct the jury to find a verdict 
in favor of the defendant, upon grounds hereinafter mentioned, 
which was refused. The defendant did not introduce any testi- 
mony. The jury rendered a verdict in favor of the plaintiffs for 
$1,560.84. The defendant’s attorneys also made a motion for a 
new trial upon the same grounds as those upon which they re- 
quested the presiding judge to direct a verdict. The appellant’s 
exceptions will be set out in the report of the case. 

The first question that will be considered is whether there 
was any testimony tending to sustain the allegation of the com- 
plaint that the cotton was placed upon the defendant’s platform 
with its consent. 

We reproduce the testimony touching this question. E. Mil- 
lett, a witness for the plaintiffs, testified as follows: “Q. What 
is that platform used for, Mr. Millett? A. At that time it was to 
store cotton on principally. Q. Store cotton on principally? A, 
Yes, sir. Q. For what purpose? A. Until they. got a bill of 
lading for it, or put it in a warehouse. Q. Was cotton generally 
put there for shipment? A. Yes, sir; but not absolutely. Q. 
Mr, Millett, you had just bought this cotton from wagons, as 
they came to town? A. Yes, sir. Q. And it was taken down 
there and weighed, and just left on the platform? A. It was. Q. 
You have not tendered it for shipment at all? A. No, sir. Q. 
Now, as to this notice, can you state whether or not for every 
bale of cotton you put there you got a iiotice? About when 
were these notices sent—once a week, or once a month, or how? 
A. Well, almost all the time, almost every time I sent one bale 
or more there, more or less. Q. Sir? A. Once in a while he 
wouldn't stamp them. He would overlook stamping them, but 
as a general thing it was on all the notices. Q. You accepted 
that notice as thie terms upon which the cotton was accepted by 
the railroad company, did you not? A. I paid no attention to it 
at all. Did you understand that it was not there with their con- 
sent? (Mr. McDonald: We object to that.) A. No, I didn’t. 
(Mr. McDonald: Well, I will let that come out. I will with- 
draw my objection.)” 

T. J. Cureton, a member of the firm of Millett & Co., testified 
as follows: “Q. About this time how was cotton put on that 
platform, for what purposes? <A. Well, it was put there for 
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shipment, and also the convenience of the parties. Q. Who 
weighed the cotton? Q. Who was the weigher there? A. Mr. 
Creight. Q. Well, captain, will you state whether or not dur- 
ing the cotton season, I mean about this time, along in Septem- 
ber, 1904, all the cotton that was brought here, that was not 
stored in a warehouse, was put there on that platform? A. I 
think it was, when they could get it on it. Sometimes they 
couldn't get it on. @Q. Why couldn’t they get it on? A, 
Sometimes there would be more on the platform than it 
would hold, and they would have to put it on the ground 
contiguous. Q. Do you know who controls that platform there? 
A. I suppose the railroad—the railroad agent. Q. The rail- 
road agent? A. Yes, sir. Q. How near does that platform 
come up to the depot? A. Comes right up. Q. It is joined to 
the depot? A. Yes, sir: joined to the depot, and surrounds it. 
That is, the depot cuts it off rather. Q. Well, there is a plat- 
form on all sides, one next to the track, and one the side next 
to your house? A. Yes, sir. Q. Captain, what did you say about 
this at the last trial? A. I don’t remember. Q. Didn’t you say 
they were there at your risk? A. I considered it there at the 
risk of my insurance. I wouldn’t have taken a policy otherwise. 
Q. You accepted this as showing that the railroad company 
didn’t consent to that cotton being there, did you not? A. Yes, 
sir, not on those terms—at their risk. Q. And this cotton was 
never tendered for shipment? A. Not that I recollect of. Most 
of it had been bought that day. Q. Captain, were these notices 
sent every day or every week, or every month, or how? A. It 
was generally on every lot of cotton bought. Q. Captain, what 
did you do with these notices? A. I filed them on my file. Q. 
Did you pay any attention to them. A. I didn’t pay any atten- 
tion to them. Of course, I knew that that was the terms.” 

W. H. Flenniken, another witness in behalf of the plaintiffs, 
testified as follows: “Q. Mr. Flenniken, when cotton is brought 
here from wagons, what is done with it? A. It is hauled to the 
depot down there, weighed up by the public weigher, and the 
tickets are sent here for settlement. Q. Who is the public 
weigher there? A. Mr. Creight—W. D. Creight. Q. Where is 
the cotton left after it is weighed? A. On the platform, sir. Q. 
For what purpose? A. For shipping; that is as far as I know, 
of course.” 

The following instrument of writing was introduced in evi- 
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dence, under the admission that, while it is not the notice given 
to Millett, it is similar :— 


No. Winnsboro, S. C., ———, Igo . 
Bought by ————————— from 
——___— (———_) Bales. 
Cotton as listed. Weight. This cotton is deposited on 
premises of the Southern Railway 
Company, and the same _ remain 
upon the premises of this Company 
without its consent and at your sole 
risk until tendered and accepted for 

shipment. ee 

W. B. Creight, Agt., 
Weigher. 

This testimony shows that the platform was used by the pub- 
lic generally as a place for storing cotton, preparatory to ship- 
ment, by consent of the defendant; that, as the railroad com- 
pany had control of the platform, the cotton was in its posses- 
sion as soon as it was deposited thereon; that, while the mutual 
benefits contemplated by the public and the railroad company 
may not have created the relation of temporary warehouseman 
on the part of the defendant, nevertheless it became a gratuitous 
bailee; that the conduct of the defendant was not only calculated 
to affect the rights of Millett & Co., but likewise of the public 
generally, who, in effect, were invited to place cotton on the 
platform. 

Our construction of the writing containing the notice is that 
the defendant consented for the cotton to be deposited on its 
platform, but attached a condition to its consent. 

The testimony shows that the exceptions raising this ques- 
tion cannot be sustained. 

The next question for consideration is whether the condition 
is valid. Section 2135 of the Code of Laws is as follows :— 

Every railroad corporation shall be responsible in damages 
to any person or corporation whose buildings or property 
may be injured by fire communicated by its locomotive engine, 
or originating within the limits of the right of way of said 
road in consequence of the act of any of its authorized agents 
or employees, except in any case where the property shall have 
been placed on the right of way of such corporation unlaw- 
fully, or without its consent, and shall have an insurable in- 
terest in the property upon its route for which it may be held 


responsible, and may procure insurance thereon in its own 
behalf. 
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This statute was construed in the case of McCandless vs. Rail- 
road (38 S. C., 103), and declared to be constitutional, and in 
every state adopting a similar statute it has been construed with 
the same result. The Supreme Court of the United States has 
sustained the constitutionality of these statutes, and in the case 
of St. Louis & S. F. Ry. Co. vs. Mathews (165 U. S., 1), ably 
and elaborately discusses the reason for this conclusion, which 
is that they are a legitimate exercise of the police power. See, 
also, Atchison T. & S. F. R. R. Co. vs. Matthews, 174 U. S., 96, 
and McConnell vs. Kitchens, 20 S. C., 430. Statutes prohibiting 
certain acts on the ground that they are against public policy 
stand upon a different footing from others, inasmuch as con- 
tracts entered into between parties contrary to the provisions of 
such statutes are null and void: McConnell vs. Kitchens, 20 S. 
C., 430; Thomas vs. Railroad Co., 101 U. S., 71. As this stat- 
ute has been declared valid as a police measure, it necessarily 
follows that the public has an interest in its provisions, which 
cannot be abrogated by private agreement. It is this reason 
that prevents us from following the principle announced in the 
cases cited by the appellant’s attorneys. In determining the 
question under consideration, we are not controlled by the deci- 
sions of the Supreme Court of the United States, as-that court 
decided in the case of Hartford Ins. Co. vs. Railroad Co. (175 U. 
S., 91) that such questions arise under statutory local laws and 
the decisions of the state courts will be followed, by the courts 
of the United States, in the construction of these statutes. 

These views practically dispose of all questions presented, ex- 
cept those mentioned in the third and fifth exceptions, which 
have not been argued by the appellant’s attorneys, and we deem 
it only necessary to state that, upon examination, it has been 
found they cannot be sustained. 

To recapitulate, it thus appears (1) that the testimony shows 
the cotton was placed on the platform by consent of the railroad 
company; (2) that the statute was enacted as a police regula- 
tion; and (3) that the contention of the appellant that a valid 
condition was attached to the notice cannot be sustained, for 
the reason that the condition limited the operation of the stat- 
ute as a police regulation and was against public policy. 

For these reasons, I dissent. 
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SUPREME COURT OF SOUTH CAROLINA. 


THOMPSON 
vs. 
PIEDMONT MUT. INS. CO.* 


The evidence showed the agent to have knowledge at the time of taking 
the application that there was other insurance. 


The policy provided that no suit should be brought until an assessment 
had been made or steps had been taken to compel it. 


Held, That a denial of liability was a waiver of the provision. 


Appeal irom Common Pleas Circuit Court of Chesterfield. 
Action by John Thompson, as trustee for J. E. Williams, against 
the Piedmont Mutual Insurance Company. Judgment for plain- 
tiff, and defendant appeals. 


CARLISLE & CARLISLE, for Appellant. 
R. T. Caston, EDWARD McIVvER, and STEVENSON & MATH- 
ESON, for Appellee. 


Gary, C. J. 

The following statement is set out in the record: ‘This is an 
action brought by the plaintiff as the trustee of the bankrupt 
estate of J. E. Williams against the Piedmont Mutual Insurance 
Company. The complaint is based upon a policy of insurance 
in the sum of two thousand ($2,000) dollars, and alleges the com- 
pliance with all the terms and conditions of the policy and loss 
of twelve thousand ($12,000) dollars on storeroom and goods 
in Chesterfield County. The complaint further alleges that J. 
E. Williams, the insured, was adjudged bankrupt by the United 
States court before this suit commenced. In the prayer for judg- 
ment, demand is made against the defendant for the sum of two 
thousand ($2,000) dollars and costs.” The answer admits the 
execution of policy sued ov, and sets up several affirmative de- 
fenses, all of which were abandoned at the trial, except two, as 
follows: “First. In that after the issuance of the policy, without 
the knowledge or consent of this defendant, plaintiff took out 
additional insurance upon the property covered by this policy, 
in other companies, which said policies were in force at the time 
of the fire. Second. In that insured agreed in said policy that no 








* Decision rendered, Aug. 5, 1907. 
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suit or action against this company, for collection of any claim 
against it, should be sustainable in any court of law until assess- 
ment had been made against the policies then liable for their pro 
rata share due on each policy to pay said claim, and that he 
would assume the burden of proving affirmatively, as part of his 
case in chief, that said assessment had been made, and that all 
the other conditions and requirements of the policy had been 
complied with, or that he had taken such legal steps as may have 
been necessary to compel said assessment, if the company should 
refuse to pay the same; and the defendant had refused, and did 
refuse, to make an assessment to pay the claim of plaintiff’s 
assignor, J. E. Williams, and that no steps were taken before 
this suit was brought to compel them to do so.” The-.jury ren- 
dered a verdict in favor of the plaintiff for $2,000. The defendant 
made a motion for a new trial, upon grounds which were over- 
ruled, and afterward made the basis of its exceptions. 

1. The first assignment of error is as foilows: “Because the 
verdict was totally without evidence to sustain it, under the 
charge of his honor ‘that a mere soliciting agent of the company, 
without the power to write or deliver a policy, would have no 
power to receive notice for the company, except as the same 
would relate to a policy of insurance which he was soliciting at 
that time; that is, notice of additional insurance’, and also be- 
cause the said verdict was without facts and evidence to sustain 
it under the charge of his honor ‘that a mere soliciting agent, 
who does nothing but go around and ask people to insure, and 
take their application, an incidental knowledge he may acquire 
would not amount to notice to insure company itself-——the error 
being that all the testimony showed that agent mentioned was 
merely a soliciting agent, and did not obtain knowledge of addi- 
tional insurance while soliciting or delivering the policy sued on, 
but that such information, if received at all, was received months 
afterward.” 

J. E. Williams, the party insured, testified in behalf of the 
plaintiff as follows: “Q. You didn’t get this insurance policy 
from Mr. Clark? A. I think the same man. Q. Did not the 
policy come by mail? A. Of course. Q. Do you mean you got 
the paper from Mr. Clark? A. I took the insurance from Mr. 
Clark, and the policy came through the mail. Q. What other 
insurance was there on that property at the time of the fire? A. 
One in Philadelphia and one in New York. Q. When Mr. 
Clark was there the last time, did you tell him about the other 
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insurance you had? A. Yes. Q. What was Mr. Clark doing? 
A. He was talking up for the Piedmont. Q. Did he solicit insur- 
ance with you? A. Yes; he said he could let me have a little 
more insurance, that they did not hardly ever go further than 
$2,000, but they could put a few hundred more. I told him I had 
$6,000 in insurance, and he said he could give a few more hun- 
dred, a little amount, he didn’t say the amount, in his company. 
Q. Did you take it or not? A. No; I told him I would see him 
later. Q. You paid assessments after Mr. Clark and you were 
talking that summer? A. Yes. Q. After the fire? A. No; I 
sent a check after the fire, and it was returned. Q. Was that 
the only one you paid after your last talk? A. No; I paid until 
the fire and after the fire. Q. When they sent the check back 
that you sent, was there a letter or anything with it? A. Yes; 
they said they had sent it through mistake. Q. What reason did 
they assign for sending it back. A. They said I was not due it; 
that they had sent it through mistake; that I was not due them 
any, as my store was burnt.’”’ When recalled for the defendant, 
he testified as follows: “Q. After you took out this additional 
insurance, is it not a fact that Mr. Clark came there representing 
the same company that you had insured in? (Defendant objects 
to witness proving agency of Clark by the declarations of Clark 
himself.) Q. Is it not a fact that he had the applications of this 
same company along? A. Yes. Q. And undertook to get you 
to take insurance in the same company that you had it in before? 
A. Yes. Q. That was after you took the other insurance? A. 
Yes. Q. You told him that fact? A. Yes. Q. He solicited in- 
surance for this very company? A. He did. Q. Had you had 
any notice that he was not representing that company from the 
company itself? A. No. Q. You made your application through 
him? A. Yes. Q. And the company issued you a policy? A. 
Yes. Q. You dealt with him while he was there representing 
the company? A. Yes. Q. Without any notice that he was not 
representing the company? A. No.” Opposite the signature of 
J. E. Williams to his application for insurance, in pursuance of 
which the policy herein was issued, are these words: “Witnessed 
and approved by J. B. Clark, agent.” 

From the foregoing it will be seen that there was testimony to 
the effect that J. B. Clark was the agent of the insurance com- 
pany who solicited insurance from the plaintiff, and through 
whom he made his application, which was approved by Clark; 
also, that he not only then, but afterward, exercised powers 
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other than those of a mere soliciting agent, and apparently with- 
in the scope of his employment; and that he received notice from 
J. E. Williams, while soliciting additional insurance, and exer- 
cising the right to determine, in the first instance, whether it was 
a desirable risk, that Williams had insured the property in two 
other companies. There was no testimony tending to prove that 
J. E. Williams had notice of any change of the relations exist- 
ing between the insurance company and Clark. He therefore 
had the right to presume that they still continued: Wilson vs. 
Assur. Co., 51 S. C., 540. The information which Clark received 
had a direct connection with the transaction in which he was at- 
tempting to negotiate additional insurance, and notice of such 
facts was, therefore, imputable to the insurance company. 

In the case of Gibbes Machinery Co. vs. Roper (77 S. C., 39, 48), 
A. Pate, an agent of the plaintiff, while negotiating the sale of 
certain machinery, received notice of a deed from L. B. Roper 
to Pocahontas Roper, and of the mortgage of the land from 
Pocahontas Roper to C. S. McCall, but failed to communicate 
such notice to his principal. The question was whether the 
Gibbes ‘Machinery Company was a creditor for value without 
notice as to the land conveyed by the deed. The court thus ruled 
upon this question: ‘Pate unquestionably had authority as 
agent to enter into the agreement for the sale of the machinery 
subject to the approval of his principal, and, in this instance, 
the sale of the machinery was ratified by the principal. The con- 
tract showed upon its face that a due regard for business meth- 
ods made it the duty of the agent to take into consideration the 
financial responsibility of the purchaser, in the absence of a 
limitation upon the authority of the agent, of which the pur- 
chaser had notice. And it appears from the testimony that the 
agent, in discharging said duty, considered the fact that the land 
had been conveyed to Mrs. Roper, and by her mortgaged to C. 
S. McCall, in determining whether the credit of L. B. Roper 
was thereby affected. As the financial condition of L. B. Roper 
was an element necessarily entering into the sale of the ma- 
chinery by the agent, in the first instance, unless the purchaser 
had been notified that the agent was not authorized to consider 
this question, the fact that Roper had conveyed the land and 
that it had been mortgaged was material, and had a direct bear- 
ing upon the contract. Under such circumstances notice com- 
municated to the agent will be imputed to the principal: Sali- 
nas vs. Turner, 33 S. C., 231; Bates vs. Mortgage Co., 37 S. C., 
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88; American Co. vs. Felder, 44 S. C., 478; Blackwell vs. Mort- 
gage Co., 65 S. C., 105. Therefore there was error in the ruling 
that the plaintiff was a purchaser for value without notice.” 

2. There are several other exceptions, but they simply present, 
in different form, the question whether “his honor erred in 
charging the jury that plaintiff did not have to bring an action 
to compel assessment against the policies then liable for their 
pro rata share, before suit could be brought at law on the poli- 
cies of insurance, when the company denied liability on the 
policies”. ‘The rule is thus stated in Lawler vs. Murphy (58 
Conn., 294): “Two other questions were discussed before us, 
namely, whether, if it should be held that the contract contained 
an agreement to make an assessment, the plaintiff's remedy is at 
law, or whether she must first go into a court of equity to com- 
pel the defendants to make the assessment; and, if an action of 
law can be sustained, what is the rule of damages. As to the 
first, we think an action at law can be sustained. Neither cir- 
cuity nor multiplication of actions is favored by our practice. 
If there is a contract to make an assessment, a breach of which 
is alleged and damages demanded therefor, and a rule of dam- 
ages can be provided, why should not an action at law be sus- 
tained? Both Niblack and Bacon, recent writers upon the sub- 
ject of Mutual Benefit Societies, after examining a great num- 
ber of cases, come to the conclusion, with which we fully agree, 
that the decided weight of authority is to the effect that an 
action at law will lie for damages for breach of a contract to 
make an assessment.” See, also, Bentz vs. N. W. Aid Ass’n, 40 
Minn., 202; Jackson vs. N. W. M. R. Ass’n, 73 Wis., 507. 

When the insurance company denies all liability and refuses 
to make the assessment, it has no just ground to complain if 
the party insured brings an action at law, and recovers the 
amount of damages to which he would have been entitled if the 
company had performed its part of the contract. 

These exceptions are also overruled. 

It is the judgment of this court that the judgment of the Cir- 
cuit Court be affirmed. 








1907. ] Industrial Mut. Indemnity Co. vs. Thompson. 


SUPREME COURT OF ARKANSAS. 


INDUSTRIAL MUT. INDEMNITY CO. 
ve. 
THOMPSON.* 


A suit based on the assumption of waiver of forfeiture cannot be retried 
on the assumption of nonwaiver. 

Where an industrial policy provided that payment of premiums could 
only be waived by certain officers, a superintendent of agencies au- 
thorized to settle claims could waive such forfeiture in settlement of 
a claim by accepting a past-due premium and compromising the 
claim. In such case a failure to charge that the waiver could only 
be effectual when made by an agent acting within the scope of his 
authority was not prejudicial to the company. 

When the beneficiary was an ignorant woman and was induced to sign 
a release for a small part of the claim on the ground that the non- 
payment of premiums had forfeited the policy, there was ground for 
submitting the question of fraud to a jury. 

In case of fraud a tender of the amount received for the release was not 
necessary to sustain suit on the policy. The balance due would be the 
amount recoverable. 


Appeal from Circuit Court, Phillips County. Action by Flor- 


ence Thompson against the Industrial Mutual Indemnity Com- 
pany. From a judgment for plaintiff, defendant appeals. 


Statement of facts by Woop, J. 

Instruction No. 2, referred to in the opinion, was as follows: 
“You are further instructed that if you found from the evidence 
in this case that one or more of the defendant’s agents made 
false representations of fact to plaintiff, or used fraud or deceit 
in inducing her to sign the receipt introduced in evidence, or 
used undue influence upon her to induce her to sign same, and 
she, believing that such representations were true, was induced 
thereby or by fraud, deceit or undue influence to sign same, 
such receipt will not estop plaintiff from recovering whatever 
amount be found due her under the terms of the contract of in- 
surance.” 

Appellee’s mother, Margaret Johnson, was insured with ap- 
pellant company for $210, provided that at the time of her death 
all dues and assessments due the company were paid. The com- 
plaint of appellee alleged that Mrs. Johnson died on March 8, 
1906; that all dues and assessments were fully paid; that appel- 


" % Decision rendered, July 22, 1907. 
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lant had paid $28.50 and refused to pay the balance. Judgment 
was asked for $181.50. Appellant answered, and admitted that 
in consideration of weekly payments of fifty cents to be paid 
appellant on or before each Monday during the continuance of 
the contract it had insured Mrs. Johnson in the sum claimed. 
Appellant admitted that appellee was the beneficiary, and ad- 
mitted the death of the assured. Appellant set up in defense 
that the policy provided that, “if any payment shall be in arrears 
more than four weeks, the policy shall become void, and the 
payments already made forfeited to the company”. It was also 
provided that the condition which avoids the policy shall not 
be waived by the acceptance of payments in arrears. Appellant 
alleged that Mrs. Johnson at the time of her death had failed 
to make weekly payments for seven weeks, from January 29, 
1906, to March 14, 1906, when appellee sent to an agent of ap- 
pellant the sum of $4. Appellant also set up a written receipt, 
signed by appellee and delivered to appellant, acquitting appel- 
lant of all further liability. Appellee replied to the answer, al- 
leging that she was an ignorant negro woman, and knew noth- 
ing of the rules governing transactions set forth in the receipt 
which appellant holds, and averring that appellant, well know- 
ing her ignorance of such transactions, represented to her that 
the policy had lapsed and was void, because her mother had 
failed for more than four weeks to make payments of dues, that 
appellant advised her that it would be for her best interest to 
accept the $28 and execute the receipt. Appellee further alleged 
that the representations were made by the general agent of the 
company for the fraudulent purpose of deceiving and depriving 
appellee of the benefit of the proceeds of the policy, that the 
representations were- false and known to be false at the time 
they were made by the agent who made them, and that she, 
being ignorant of the facts, and believing that the agent was 
advising her for her best interests, acted upon such advice in 
signing the receipt. She alleged that the receipt, by reason of 
the false and fraudulent representation, coercion and undue in- 
fluence of appellant in causing her to execute same, was with- 
out consideration, as an acquittance for a larger sum than $28, 
and did not bar appellee’s right to recover the balance claimed. 
The appellee proved: That her mother had a policy in appel- 
lant company, that appellee was the beneficiary. Appellee paid 
the dues for her mother. She lived at Marvel, in Phillips 
County, and would pay dues to the agent McCain when he came 
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out from Helena to collect the same. That she paid in advance 
sometimes $2 or $3 at a time when the agént would come out 
and ask for it. The last payment she made before the death of 
her mother was January 29th. Her mother died March 18th. 
On the 14th of March she received a letter from the agent Mc- 
Cain, who had been collecting the dues, in which he said that 
there were such a few out there he would not come any more 
to collect, and for appellee to send him $4, and he further wrote: 
“T will never allow it to run out.” The next day appellee sent 
the money. She says that McCain said that $4 were then due. 
It was shown that the amount received for dues was entered in 
a book, and that according to this the last payment of dues be- 
fore the $4 were sent was on January 29th, when appellee paid 
fifty cents. Appeliee executed to appellant a receipt for $28 “in 
full settlement of all claims and demands” against appellant 
arising under the policy sued on. Appellee details the circum- 
stances under which the receipt was executed as follows: 
“When the agent came, I asked him: ‘Is my mamma all right? 
There is nothing behind now is there, and you will pay the 
money, won’t you?’ And he said: ‘Of course, we will pay the 
money. You come in Saturday, and the money will be in my 
office.’ When I got there he had a great long letter stating 
that my mother was unfinancial, and he told me the ‘best thing 
you can do is to take what you paid in for your mother, because 
you can’t get nothing else’. I thought he was telling me the 
truth about it is the reason I took it. He advised me as a friend, 
and said, inasmuch as it was me, he would pay the amount I had 
paid in, said that was the best I could do, and all I could get, 
and I relied upon his word and signed the paper because I didn’t 
know nothing else to do.” Appellee testified that she was a 
colored woman. The appellant introduced the policy, which 
contained the following conditions:— 

“Third. If any of the statements or warranties herein re- 
ferred to and upon which this policy is granted be not true or 
if the conditions of said policy be not in all respects observed, 
or if this policy shall be in arrears more than four weeks, this 
policy shall thereupon terminate or become void, all payments 
paid shall be forfeited to the company except as provided here- 
in, and it is expressly stipulated and agreed that the foregoing 
provisions, which avoid the policy, in case any payment shall 
be in arrears, more than four weeks, shall not be considered in 


any respect waived by any act of grace by the company, in the 
VOL. XXXVI.—62. 
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acceptance of payments in arrears more than four weeks upon 
this or any other pelicy. 

“Fourth. The contract between the parties hereto is com- 
pletely set forth in this policy and the application therefor taken 
together, and none of its terms can be varied or modified nor 
any forfeiture waived, except by agreement in writing signed by 
one of the following officers, namely, the president, vice-presi- 
dent, secretary, whose authority will not be delegated; no other 
person has or will be given authority. Therefore agents, which 
term includes superintendents and assistant superintendents, are 
not authorized and have no power to make, alter or discharge 
contracts or waive forfeitures or receive payments on policies 
in arrears more than four weeks, or to receipt for same in the 
receipt book, and all such arrears given to an agent shall be 
at the sole risk of those who pay them, and shall not be credited 
upon the policy, whether entered in the receipt book or not.” 

Appellant introduced the receipt book in which the payments 
were entered from time to time as they were made, showing 
that the last payment was made as above mentioned, and con- 
taining this recital :— 

Agents are required to call with regularity for the weekly 
payments, but an omission to do so will not be an excuse for 
your policy being in arrears. * * * All moneys paid at 
the time of application for membership and every subsequent 
payment must be entered in this book. 


Witness Metlock, on behalf of appellee, testified that he was 
in the employ of appellant from October 26, 1904, to April 20, 
1906, that he was the superintendent of agencies, and his duties 
were also to solicit for business, to collect premiums on same, 
and to adjust and settle claims. McCain was an employee of 
the appellant at the same time. He turned over to witness 
Metlock money received by him from one Florence Thompson 
or Margaret Johnson as dues and assessments on the policy 
sued on. This money all, except the $4 which was collected 
after the policy had been canceled, was turned over to appellant 
company to be credited on the policy as dues. He did not turn 
over the $4 because that was received after the policy had 
lapsed, and it was the instructions of appellant to hold such 
money until official notice was received from the company that 
same had been received and placed upon the company’s books, 
and in this instance the holder of the policy died before he had 
forwarded revival application to the company at Little Rock. 
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The duties of McCain were to solicit for new business and to 
collect premiums on policies of insurance as long as they were 
in force, or until the dues were four weeks or more in arrears. 
The witness in regard to the receipt testified as follows: “On 
the day of appointment Florence Thompson came to my office, 
and I told her that I had a letter from the company and showed 
her the letter. I further told her the policy on her mother had 
been canceled for nonpayment of dues, and that the company 
was not liable in any way under the same, and read to her clause 
‘Fourth’ in the policy, showing her why the company was: not 
liable, etc. She then said that she owed a funeral bill, etc., and 
that she thought that, if he would give her her money back, that 
she could satisfy the undertaker, etc. I then counted up what 
had been paid on the policy and gave it to her—$28 in all—ex- 
plaining to her that the company was donating the amount only, 
as we owed her nothing. I then read the receipt, which she 
afterward signed and which is attached hereto, to her, and gave 
same to her to read for herself, and explained fully that she 
was signing a receipt in full against all claims against the com- 
pany under her mother’s policy. She said she was glad to get 
$28, as she realized fully that she was entitled to nothing, and 
thanking me for my kindness, etc., went out. As agent of the 
company I received from Florence Thompson a receipt which I 
file with my deposition.” The contents of the receipt are set 
forth. The instructions will be referred to in the opinion. 

The verdict and judgment were for $182, and this appeal fol- 
lowed. 


Jacos Fink, for Appellant. 
W. G. Dryninc, for Appellee. 


Woop, J. (after stating the facts). 

First. Appellee contends here that the proof does not show 
that the policy was forfeited on account of the nonpayment of 
dues. But appellee tried the case in the court below upon the 
theory that the policy had been forfeited, but that such for- 
feiture was waived by the act of appellant’s agents in receiving 
the dues after the forfeiture for nonpayment. No issue was 
made in the court below as to nonforfeiture, and none could be 
made here. 

Second. The court instructed the jury at the instance of ap- 
pellee that if the forfeiture resulted from the nonpayment of 
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dues, and was known to the agent of appellant, and that such 
agent thereafter received and collected the amount of the dues 
in arrears, this would constitute a waiver of the forfeiture. The 
court further instructed that, “if the plaintiff relies for recovery 
on the defendant waiving the forfeiture on account of the non- 
payment of assessments for a longer term than four weeks, the 
plaintiff must show by a preponderance of the testimony that 
the defendant authorized said waiver by its agents or ratified 
the act of its agents in waiving said forfeiture”. The appellant 
contends that the instructions were erroneous, for the reason 
that the agents who collected and held the money were not au- 
thorized, under the terms of the policy, to collect the assess- 
ments, and thereby waive a forfeiture after same had occurred, 
but that they were expressly prohibited from waiving such for- 
feiture. Appellant contended that a waiver of this kind under 
the express provisions of the policy could only be effected “in 
writing signed by either the president, vice-president, or secre- 
tary”. Appellant asked instructions in conformity with its con- 
tention, which the court refused. 

Appellant relies upon the authority of Ins. Co. vs. Bussell (75 
Ark., 25) for reversal on the issue of waiver of forfeiture; but 
in that case the facts were different. The waiver in that case 
was by a mere local agent, who had only power to solicit, insur- 
ance and collect premiums. If the waiver in this case had been 
by McCain, who was a mere local agent with authority to solicit 
insurance and collect premiums, the analogy would be perfect, 
and Ins. Co. vs. Bussell, supra, would control. But here, after 
the past-due assessments were received by McCain, he forwarded 
same to Metlock, who accepted same. He, Metlock, was “the 
superintendent of agencies”. While the duties of that position 
are not more particularly explained, it indicated far more than 
mere local power, and, for aught that the proof shows to the 
contrary, may have embraced the authority and power to super- 
intend agencies whose duties it was to pass upon applications 
for and to issue policies of insurance. It is a broad term, and 
without more definite and specific limitations may be taken to 
indicate very general powers. Furthermore, Metlock had 
power, and it was his duty, to “adjust and settle claims”. This 
would certainly include authority to waive a forfeiture. The 
proof certainly showed that he had authority to adjust and set- 
tle claims; for he undertook to settle her entire claim for the 
sum of $28.50, giving her this amount and taking her receipt “in 
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full settlement of all claims and demands against” the company 
“arising under or by reason of theepolicy”. The receipt itself 
shows that Metlock had power to waive a forfeiture; for how 
could he adjust and settle a claim of $210 that had been forfeited 
for $28.50, unless he had the power to waive the forfeiture? 
The very fact that he settled the claim, as he supposed he had 
done, shows that he had waived the alleged forfeiture. One 
cannot settle a forfeited claim without waiving the forfeiture. It 
would involve a contradiction in terms. It is not pretended by 
appellant that Metlock did not have authority to “adjust and 
settle claims”. This being true, appellant cannot be heard to 
say that he did not also have authority to waive forfeitures. The 
instructions should have told the jury that the waiver could 
only have been made by an agent acting within the scope of his 
authority. But, as the uncontroverted proof showed that Met- 
lock was acting within the scope of his authority in making the 
waiver, the giving of the instructions without the qualification 
indicated was not prejudicial. The case is ruled on this point 
rather by the principles announced in Queen of Arkansas Fire 
Ins. Co. vs. Cooper-Cryer Co. (Ark.), 98 S. W., 694, than Ins. 
Co. vs. Bussell, supra. 

Third. The court was warranted from the circumstances set 
forth in the statement of facts in submitting to the jury the 
question of whether or not the receipt which appellant obtained 
from appellee in full acquittance of her claim was a fraud upon 
her rights. The question as to whether or not the receipt was 
fraudulently obtained was properly submitted in appellee’s in- 
struction No. 2. (Reporter set forth in note.) It was a jury 
question. 

Fourth. The jury having determined, upon evidence suffi- 
cient here, that the receipt was fraudulently obtained, and there- 
fore void, it was not a prerequisite to the maintenance of appel- 
lee’s suit that she should have tendered to appellant the amount 
she had been paid: St. Louis, I. M. & Sou. R. Co. vs. Smith 
(Ark.), 100 S. W., 884, and authorities cited. The jury made a 
deduction in their verdict of the amount that had been paid. 
Moreover, the question is raised here for the first time. It 
could not avail also for that- reason. 

We find no prejudicial error, and the judgment is therefore 
affirmed. 
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SUPREME COURT OF MINNESOTA. 


SWING 
v8. 
RED RIVER LUMBER CO.* 


In this, an action to recover upon an assessment of a policyholder of a 
mutual insurance company, it is held that the allegations of the com- 
plaint, which are stated in the opinion herein, are sufficient to con- 
stitute a cause of action. 


Appeal from District Court, Hennepin County. Action by 
James B. Swing, as trustee of the Union Mutual Fire Insurance 
Company of Cincinnati, against the Red River Lumber Com- 
pany. From an order overruling a demurrer to the complaint, 
defendant appeals. 


Van DERLIP & Lum, for Appellant. 
Tryon & Booru and Parrerson A. REECE, for Respondent. 


START, C. J. 

This is an appeal from an order of the District Court of the 
county of Hennepin overruling the demurrer of the defendant 
to the complaint in this action, which was brought to recover 
the amount of an assessment against the defendant for the pay- 
ment of the liabilities of an insolvent mutual insurance com- 
pany. The allegations of the complaint are to the effect: That 
the Union Mutual Fire Insurance Company of Cincinnati, Ohio, 
hereinafter referred to as the company, a corporation of the 
state of Ohio, incorporated May 27, 1887, was on December 18, 
1890, duly adjudged to be insolvent, and the plaintiff was ap- 
pointed trustee of the creditors and policyholders of the com- 
pany by the Supreme Court of the state of Ohio, which had full 
jurisdiction of the parties and the subject-matter involved. 
That during the years 1888, 1889 and 1890 the statutes of Ohio 
applicable to the company provided as follows :— 

Every person who effects insurance in a mutual company, 
and continues to be insured, and his heirs, executors, admin- 
istrators and assigns, shall thereby become members of the 
company during the period of insurance,. shall be bound to 


pay for losses and such necessary expenses as accrue in and 
to the company in proportion to the original amount of his 
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deposit note or contingent liability; and the directors shall, 
as often as they deem necessary, settle and determine the 
sum to be paid by the several members thereof, and publish 
the same in such manner as they may choose or as the by-laws 
prescribe, and the sum to be paid by each member shall al- 
ways be in proportion to the original amount of such liability, 
and shall be paid to the officers of the company within thirty 
(30) days next after the publication of such notice. If a mem- 
ber neglect or refuse, for a space of thirty (30) days after the 
publication of such notice, and after demand for payment, to 
pay the sum assessed upon him in (as his) proportion of any 
losses aforesaid, the directors may sue for and recover the 
whole amount of contingent liability, with cost of suit. Such 
contingent liability shall not be less than three nor more than 
five annual cash premiums as written in the policy, but such 
liability shall cease with the expiration of the time for which 
a cash premium has been paid in advance, except for liability 
incurred during said time. 


That the defendant received from the company and 
held five policies of insurance issued by it insuring the 
property of the defendant against loss by fire. That 
the policies were respectively of the number and amount, 
and in force for the periods and for the agreed an- 
nual premium as follows: Policy No. 2,620, for $2,500, 
in force from June 14, 1889, to July 1, 1890; agreed annual 
premium, $75. Policy No. 2,945, for $2,500, in force from Sep- 
tember 1, 1889, to September 1, 1890; agreed annual premium, 
$50. Policy No. 3,009, for $2,500, in force from September 1, 
1889, to September 1, 1890; agreed annual premium, $50. 
Policy No. 2,906, for $2,500, in force from July 1, 1890, to De- 
cember 19, 1890; agreed annual premium, $75. Policy No. 
5,281, for $5,000, in force from September 1, 1890, to December 
15, 1890; agreed annual premium, $100. That during the 
periods in which the defendant held such policies losses and 
liabilities were incurred by the company in the amounts set 
forth in the complaint, and the defendant’s contingent liability 
for assessments to pay such losses was not less than three nor 
more than five annual cash premiums, as written in such poli- 
cies, respectively, as provided by the statute. That the Supreme 
Court of Ohio on June 11, 1901, made its decree of assessment 
by which it was determined that it was necessary to make an 
assessment to pay the debts of the company on all persons lia- 
ble therefor, and that the defendant’s proper and necessary as- 
sessment on its policies held by it in the company was in the 
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aggregate $919.03. Further, that the defendant on January 27, 
1904, was duly notified to pay such assessment, but refused so 
to do. 

It is quite obvious from these allegations of the complaint 
that it was the intention of the plaintiff to allege a cause of ac- 
tion against the defendant by virtue of the Ohio statute. It is 
equally clear that, if the complaint does not allege facts suffi- 
cient to show a statutory obligation of the defendant as a mem- 
ber of the company for the payment of its losses, the complaint 
fails to state a cause of action. The sole question, then, is 
whether the complaint alleges such statutory liability. The an- 
swer to the question depends upon the construction to be given 
to the statutes of Ohio pleaded in the complaint. The conten- 
tion of the defendant is to the effect that the statute of Ohio 
does not purport to impose the contingent liability in every case, 
but the statute is applicable only where such contingent liability 
is shown to exist by the terms of the policy contract, and that 
the statute does not and cannot create any liability on the part 
of the defendant, unless it gave a deposit note or assumed a 
contingent liability by the terms of its policy. The basic prin- 
ciple of a mutual insurance company is that each member there- 
of shall pay his just pro rata share of the losses incurred during 
the time he is such member. It is competent for the Legislature 
to enact statutes for the regulation of such companies, their 
membership, and the payment of their losses; and members, by 
the acceptance of their policies, contract with reference to such 
statutory provisions, if any there are. The company in this 
case was incorporated in 1887, and the complaint alleges that 
the provisions of the Ohio statute therein set forth were in force 
and applicable to the company during the years of 1888, 1889 
and 1890; but the defendant contends that the complaint fails 
to show that the company ever brought itself within the pur- 
view of such statutory provisions. 

We cannot take judicial notice of the statutes of Ohio, and 
the questions raised by the demurrer must be determined by a 
consideration of the statute as set forth in the complaint. Such 
being the case, we are of the opinion that the allegations of the 
complaint show that such provisions of the statute apply to this 
company. If, as seems probable, from the provisions of the 
Ohio statute to which reference was made in Swing vs. Hum- 
bird (94 Minn., 1, tor N. W., 938), there are other provisions of 
the statutes of Ohio, which will show that those alleged in the 
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complaint are not applicable to this company unless it reorgan- 
ized, they can be pleaded in the answer. Upon a consideration 
of the provisions of the statutes of Ohio as set forth in the com- 
plaint, in connection with the other allegations of the complaint, 
we are of the opinion, and so hold, that such provisions impose 
a contingent liability for losses of the company upon each mem- 
ber thereof of not less than three nor more than five annual 
premiums, as written in the policy, in all cases except those 
where a deposit note is given, and that the allegations of the 
complaint are sufficient to constitute a cause of action upon a 
contingent liability imposed by the statute upon the members 
of the company. To prevent any misunderstanding as to the 
scope of our decision in this case, we deem it proper to state 
that our conclusion is based exclusively upon so much of the 
Ohio statute as the plaintiff has seen fit to plead in his com- 
plaint; that if in fact such statutory provisions set out in the 
complaint, by reason of other provisions not pleaded, have no 
application to this company, unless it elected to and did reor- 
ganize under the amended statute, the defendant has the right 
to allege, and prove, if denied, such omitted statutory provi- 
sions, and then the burden will be tipon the plaintiff to show that 
the company did so reorganize; and, further, that the defendant 
may allege in its answer, and prove, any facts which will show 
that its relation to the company was not such as to subiect it to 
liability for an assessment upon the supposed statutory con- 
tingent liability or otherwise, or any other defense personal to 
itself. 
Order affirmed. 
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SUPREME COURT OF MINNESOTA. 


KELLY ET AL. 
v8. 
LIVERPOOL & LONDON & GLOBE INS. CO.* 


Evidence [as to other insurance without consent] considered on reargu- 
ment, and held to sustain the findings of the trial court. 


On rehearing. Former opinion set aside, and judgment af- 
firmed. 


BRowN, J. 

Further consideration of the record in this case on reargu- 
ment discloses important items of evidence inadvertently over- 
looked on the former hearing and of a nature to change 
entirely the conclusion we then reached. Practically the only 
question presented by the assignments of error is whether the 
findings of the trial court are sustained by the evidence. The 
principal facts are fully stated in the former opinion and need 
not be repeated. The action was brought to reform, and to re- 
cover thereon as reformed, a policy of insurance issued to one 
Graienstadt for the sum of $1,500 upon his stock of merchan- 
dise. The defense to recovery upon the policy was that other 
insurance had been placed upon the property without the con- 
sent of defendant, in violation of the terms of the policy, and 
that it was consequently void. To avoid the effect of this de- 
fense, plaintiffs alleged and claimed that it was understood and 
agreed between the defendant and Grafenstadt, at the time the 
policy was issued, that other concurrent insurance was con- 
sented to; and they prayed that the policy be reformed by in- 
corporating therein that understanding. The trial court found 
the facts in harmony with the plaintiffs’ contention and ordered 
the policy reformed accordingly. We have only to inquire 
whether there is any evidence in the record reasonably tending 
to support this finding. 

That the evidence does reasonably tend to support the 
finding a majority of the court now have no serious misgiv- 
ings. Grafenstadt’s stock of goods was of the value of $14,000, 
and at the time this policy was issued he had previous policies 





* Decision rendered, July 12, 1907. Syllabus by the Court. 
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thereon in other companies, aggregating $4,500. Of this he 
informed the agent of defendant before the policy in question 
was issued, and exhibited to him the other policies. This fact 
the agent admits, and it is nowhere questioned in the evidence. 
So we start with the conceded fact that the agent knew of ex- 
isting insurance, which, by issuing the policy in question, he 
must have consented to. ‘The policy is question contained the 
usual condition that 

If the assured now has or shall hereafter make any other 

insurance on the said property without the consent of the 

company, 

The policy should be void. Two other policies were taken out 
after the issuance of that in question, and a fair view of the 
evidence justified the court in concluding that they came within 
the consent given by the agent. That there was a mistake in 
not incorporating this understanding in the policy is clearly 
shown by the testimony of the agent. He was called as a wit- 
ness by plaintiffs, and on direct examination testified as follows: 
“Q. You have written policies, Mr. Storer, in which there was 
other insurance upon the property at the time, have you not? 
A. Yes, sir; I have. Q. Where there is other insurance upon 
property at the time you issue a policy, isn’t it customary to 
insert the clause in it, ‘Concurrent insurance allowed’? A. 
‘Concurrent insurance allowed’; yes, sir. Q. Then, when you 
wrote this policy, it was an oversight its not being put into this 
policy? A. It was; yes, sir. Q. You intended to put it in, byt 
neglected to by an oversight? A. Yes, sir; in my hurry.” This, 
in connection with other testimony, disclosed without serious 
doubt an understanding that other insurance was consented to, 
and that the failure to mention the fact in the policy was an 
oversight on the part of the agent. There is no direct evidence 
of an express agreement on this subject; but, taking the evi- 
dence as a whole, the conclusion stated naturally follows. 

That other insurance was consented to is not seriously con- 
troverted by defendant. Its contention is, conceding that the 
agent gave his consent thereto, that it had reference to existing 
insurance of which he then had knowledge, and did not apply to 
any future policies. The record does not conclusively sustain 
this contention. The evidence made the question one of fact for 
the trial court. It is true that the agent testified, when under 
cross-examination by defendant’s counsel, as follows: “Q. 
You said you omitted to put something on the policy? What 
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was omitted? A. Knowing that there was $4,500 additional 
insurance, I should have written in this policy, “Total concur- 
rent insurance $6,000’.” But this testimony is not conclusive 
of the extent of the mistake made by him. He further, both 
upon direct and cross-examination, testified that nothing was 
said by the parties relative to the amount of other insurance, 
and Grafenstadt also so testified. If nothing was said or agreed 
as to the amount of additional insurance, it is not just clear 
how the agent could assume the right to limit it to $6,000. 
Aside from his statement that the limit should have been so 
placed, the evidence is clear that no limit whatever was ex- 
pressly made. The suggestion that it is absurd to suppose that 
the agent intended to consent to unlimited insurance, and the 
court below was not justified in so finding, is not of special 
force. We must take the parties where they place themselves, 
as disclosed by the record, and construe their intention in the 
light of the evidence showing what was said and done, and the 
reasonable inferences to be drawn therefrom, and not in the 
light of what the agent subsequently assumed ought to have 
been done. 

Our conclusion is that the findings of the trial court are fairly 
sustained by the evidence. The former order herein, reversing 
the trial court, is therefore overruled, and the judgment ap- 
pealed from is affirmed. 


z LEwIs, J. (dissenting). 
A majority of the court have concluded to reverse the former 
holding in this case upon the ground that “important items of 
evidence were inadvertently overlooked on the former hearing 
of a nature to change entirely the conclusion then reached”. The 
only evidence set out in the majority opinion as the basis of the 
court’s views is as follows: Mr. Storer was called as a witness 
by the plaintiff, and was asked by plaintiff’s counsel the follow- 
ing question: “Where there is other insurance upon property 
at the time you issue a policy, isn’t it customary to insert the 
clause in it, ‘concurrent insurance allowed’?” The witness an- 
swered: “Yes.” The witness further stated that it was his 
intention to insert that clause in this policy, but that, in his 
hurry, he had neglected to do so. The majority hold that this 
evidence, “in connection with other testimony, disclosed without 
serious doubt an understanding that other insurance was con- 
sented to, and that the failure to mention the fact in the policy 
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was an oversight on the part of the agent”. What this “other 
testimony” is has not been pointed out. Mr. Storer’s testimony 
will be found from pages 24 to 38, inclusive, of the paper book. 

Nothing whatever was said between Mr. Grafenstadt and Mr. 
Storer as to whether there was any other insurance upon the 
property, and nothing with reference to permitting the writing 
of future insurance. It appears beyond the shadow of a doubt, 
from plaintiff's own witnesses, that not a word was said on the 
subject. The only thing which took place was that, when Storer 
called on Grafenstadt with reference to insurance, he was shown 
policies in other companies amounting to $4,500 then in force. 
From this fact alone the majority hold that the conclusion may 
be drawn that the parties contemplated that the new policy 
should not only permit concurrent insurance to the extent of 
that already written, of which the agent had knowledge, but 
also any insurance which Grafenstadt might wish to place on 
his property in the future, even without the knowledge of 
the company. On cross-examination defendant’s counsel asked 
Storer this question: ‘You said you omitted to put something 
on the policy? What was omitted? A. Knowing there was 
$4,500 additional insurance, | should have written in this policy, 
‘Total concurrent insurance $6,000’.” It is stated in the ma- 
jority opinion that, because nothing was said between the other 
parties with reference to the amount of other insurance, it is 
not just clear how the agent could assume the right to limit the 
concurrent insurance to $6,000. In other words, the court holds 
that the very fact nothing whatever was said about future insur- 
ance warrants the conclusion that it was agreed there was to 
be other insurance, unlimited as to amount and time. The court 
ignores the rule of law that the burden was upon plaintiff to 
establish the fact that there was such an agreement, and as- 
sumes that the absence of evidence of such a contract is proof 
sufficient to establish the fact that such contract existed. 

What does the legal term “concurrent insurance” mean? 
“Concurrent” means coincident or contemporaneous. “Con- 
current covenants” are those where mutual conditions are to be 
performed at the same time. “Concurrent insurance” is that 
which to any extent insures the same interest against the same 
casualty at the same time as the primary insurance, on such 
terms that the insurers would bear proportionately the loss hap- 
pening within the provisions of both policies: Words & 
Phrases, vol. 2, p. 1391. Mr. Storer explained what he meant 
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by “concurrent insurance” by saying that, having knowledge of 
the fact that $4,500 insurance was already written upon the 
property, the new policy should have contained an indorsement 
of total concurrent insurance to the amount of $6,000. What 
right has the court to assume that concurrent insurance, as used 
by the witness was intended by him to embrace future insur- 
ance? The term “concurrent insurance”, when used by itself, 
cannot by any possibility of argument, in the absence of any- 
thing being said on the subject, be construed to refer to addi- 
tional future insurance. In the case of East Texas Fire Ins. 
Co. vs. Blum (76 Tex., 653) the court had this subject under 
consideration. In that case the policy contained the following 
indorsement: “Total concurrent insurance $4,000”—and it was 
held that the word “concurrent” meant “running together”, and 
in the connection used had the sense of co-operating, acting in 
conjunction, agreeing to the same act, and, in the absence of 
something in the context showing that the word was not used 
in its ordinary meaning, it must be understood to have been so 
used. To be concurrent the insurance must operate at the same 
time, upon the same property, and look to the indemnity of 
the insured in case of its loss or destruction from the casualty 
insured against. See, also, Philadelphia Underwriters’ Ins. Co. 
vs. Bigelow (48 Fla., 105), where it was held: “If an agent, who 
issues an insurance policy containing provisions as to other in- 
surance on the property, knows of the existence of a policy giv- 
ing other insurance on the property, and such knowledge of the 
agent is a waiver by the company of the provisions of its policy 
relating to other insurance as to the policy of which the agent 
has knowledge, there is no waiver as to a policy of the existence 
of which it has not shown that the agent had any knowledge.” 

It was held in the former decision that new insurance could 
not be treated as concurrent insurance, unless agreed to by the 
parties; and in my judgment the conclusion now reached by 
the majority finds no support whatever in the evidence. 

I am authorized to state that Mr. Justice Elliott concurs in 
the view that the previous decision should be adhered to. 
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SUPREME COURT OF COLORADO. 


PENN MUT. LIFE INS. CO. 
v8. 
ORNAUER.* 


The company had filed with the State Superintendent a certificate of its 
appointment of a general agent with power to appoint local, special 
and state agents. The general agent had, in a letter, authorized 
plaintiff to act as a solicitor at a certain compensation, which was 
accepted. 


Held, That the contract by the company with the solicitor was complete, 
though the correspondence was not filed. 


Where the plaintiff alleged complete performance of the contract, which 
was met by a general denial, evidence of nonperformance of certain 
conditions was properly excluded. 


Where the making of the contract was denied, but by stipulation it was 
reserved that while certain items were eliminated but no liability was 
admitted while it was admitted that no commissions had been paid, 
and it was shown that the contract was valid, evidence that the plain- 
tiff had not included his claim in an affidavit of bankruptcy, but had 
asserted that there were no debts due him, was not admissible. 


Where the plaintiff had not been informed of limitations on the authority 
of the general agent to appoint without the consent of the company, 


the contract was enforcible. : 


Appeal from District Court, Arapahoe County. Action by 
Harris Ornauer against the Penn Mutual Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 


THomAS, BRYANT & LEE, for Appellant. 
C. C. Brown, for Appellee. 


CAMPBELL, J. 

Action to recover commissions which plaintiff claims are due 
him under a written contract which he made with defendant 
company. From a judgment for plaintiff, defendant has ap- 
pealed. 

If, in the progress of the trial, the court committed no error 
in its instructions, or with reference to the evidence, the judg- 
ment is right, assuming that the contract sued on is the obli- 
gation of the defendant, because we are convinced that the sum 
awarded by the jury correctly represents the amount of the 
commissions to which, on such assumption, plaintiff is entitled 
under the very terms of that writing. We proceed, then, to a 

% Decision rendered, May 6, 1907. 
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consideration of the errors assigned and argued by the appel- 
lant company concerning the rulings on evidence and instruc- 
tions which it claims invalidate the judgment. 

1. It is said that the court erred in holding the contract sued 
on to be the contract of the defendant. The contract consists 
of the following letter written to the plaintiff by the generai 
agent of the defendant, who seems to be doing business some- 
times as a firm and at other times in his individual capacity, and 
its acceptance by the plaintiff :— 

Denver, Colo., January 1, 1895. Mr. Harris Ornauer, 
Denver, Colo.—Sir: You are hereby authorized to solicit 
applications for insurance on lives for the Penn Mutual Life 
Insurance Company of Philadelphia, Pa., in the states of 
Colorado and Wyoming under the control and direction of 
Jos. H. Harrison, General Agent. 

Then follows the schedule of compensation for the agent’s 
services. This is signed: “Joseph H. Harrison & Co., General 
Agents.” 

To Jos. H. Harrison, General Agent, Denver, Colo.—Sir: 
I hereby accept the above appointment of agent for the Penn 
Mutual Life Insurance Company and agree faithfully to per- 
form the duties incident to the position, in conformity with 
the general rules and regulations of the company and such 
instructions as I may receive from the officers thereof or 
from the said general agent. Harris Ornauer. 

Defendant says that upon its face this is a personal contract 
of the general agent, and not of his principal, the defendant 
company; citing Lewis vs. Mut. Life Ins. Co., 8 Colo. App., 
368, and Mut. Life Ins. Co. vs. Lewis, 13 Colo. App., 528. 
There was evidence by this defendant tending to show that be- 
fore the present contract was made another executory contract 
between plaintiff and defendant, containing the same, or simi- 
lar, terms, was submitted by the general agent to the defendant 
for its approval, but the same was rejected because the rate of 
commission therein provided for was greater than the general 
agent could claim under his own contract with the company. 
When the defendant returned, with its disapproval, such former 
instrument to the general agent, the latter advised plaintiff of 
the same, and told him that, if he desired to act as agent for 
the company upon such rejected terms, the contract must be 
made, if at all, with him as general agent, and not with the com- 
pany; and thereupon plaintiff elected to, and did, enter into the 
contract here sued upon with the general agent upon the dis- 
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tinct understanding that the defendant was not to be bound 
thereby further than to pay the same commissions as those to 
which the general agent was entitled. There was also evidence 
by defendant that, before plaintiff accepted this contract and 
began work thereunder, he was notified of a by-law or regula- 
tion of the company which required its approval of all contracts 
entered into in its behalf by its general agents. Upon the other 
hand, the plaintiff testifies that till the trial he never heard of 
such previous contract, limitations of authority or regulations 
testified to in behalf of the defendant, and that the president of 
the. defendant company on several occasions recognized him as 
the agent of the company, and knew that he was acting in that 
capacity; that, soon after he entered into the contract, he began 
to act as agent of the defendant company, solicited insurance, 
and as agent signed applications therefor, and transmitted the 
same to the defendant company, which was well advised of the 
capacity in which he was acting. Upon such and additional evi- 
dence hereafter referred to, the court, in one of its instructions 
to the jury, said that this contract on its face is a contract be- 
tween the plaintiff and the defendant. The contract which was 
involved in the Lewis Case, supra, was somewhat similar to the 
one now under consideration, and the court there held that on 
its face it was the contract of Stearns, the general agent, and 
not that of his company. In that case, under the averment of 
the complaint that the contract was that of the defendant com- 
pany, and not its general agent, it was held that evidence was 
admissible to show that, while prima facie the contract was that 
of the general agent, it was in reality, and according to the in- 
tention of the parties, the contract of the company. Upon the 
trial was introduced in evidence the following certificate, filed by 
the defendant company in the office of the Superintendent of 
Insurance of the state of Colorado, which was required by its 
laws: “To the Superintendent of Insurance of the state of 
Colorado: This is to certify that the Penn Mutual Life Insur- 
ance Company of Philadelphia, in the state of Pennsylvania, has 
appointed and duly authorized Joseph H. Harrison, whose 
principal office or place of business is at Denver, in the state of 
Colorado, general agent of said company, with full power and 
authority to appoint or remove all local, special or soliciting 
agents for said company in the state of Colorado; and that all 
such appointments shall be as valid and binding as if made di- 


rectly by the officers of said company. Witness our hand and 
VoL. XXXVI.—63. 
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the seal of said company hereunto attached, at the city of Phila- 
delphia this eighth day of August, 1887. H. S. Stephens, Vice- 
President. Henry C. Brown, Secretary & Treasurer. [Seal.]” 
In the Lewis Case the company gave a certificate similar to the 
foregoing, and the agent also made a certificate to the effect 
that he had appointed certain agents in the state of Colorado 
for his company, among whom was the plaintiff in that case, 
both of which certificates were filed with the Superintendent of 
Insurance. The court, the second time the case was before it, 
held that, considering the purpose for which such certificates 
were filed, it was not*competent for the defendant to prove facts 
inconsistent with their terms; that thereby Stearns, the general 
agent, was given power by the company to appoint agents to 
represent it; and that the power to appoint, in the absence of 
limitations upon its terms, included the power to fix compensa- 
tion. The defendant here seeks to distinguish this from that 
case, in this: that, whereas, here it was not in evidence that 
the general agent had filed with the Superintendent of Insur- 
ance a certificate stating that the plaintiff had been appointed a 
special agent, such a certificate was made and filed in the Lewis 
Case. We do not think such omission changes the rule of law. 
The certificates in this, as in that, case, which were filed by the 
insurance companies, empowered the respective general agents 
to appoint special or local agents, and, in the absence of any 
limitation upon the power of the general, which was brought 
to the attention of the special, agents, such authority carried 
with it the right to fix the compensation of the latter. The let- 
ter of the general agent introduced in evidence in this case, 
being the exercise of the authority conferred by the defendant 
company, and plaintiff's acceptance thereof, constitute the con- 
tract, and thereby was made a direct appointment by the gen- 
eral agent of the plaintiff as a special agent to solicit applications 
for insurance in behalf of the defendant company. The mere 
fact that the certificate of appointment, which is the evidence 
that the power conferred was set in motion, was not filed with 
the Superintendent of Insurance, is immaterial. We do not 
say that the court erred in instructing the jury that on its face 
this is a contract between the plaintiff and the defendant com- 
pany, for we may well presume that by “contract” the court 
meant, and the jury so understood, the letter of the general 
agent, and plaintiff's acceptance, and these, in the light of de- 
fendant’s certificate, do constitute it defendant’s contract. 
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Hence there was no error. But, if there was technical error in 
this instruction, on the supposition that by “contract” the court 
meant the letter alone, it was not prejudicial to defendant, be- 
cause the three documents mentioned, which it cannot, and does 
not, contradict, impose on the defendant the liability which 
plaintiff asserts. 

2. The defendant offered to show nonperformance by plain- 
tiff of certain conditions with which he was required to comply 
under his contract, and upon plaintiff's objection the offer was 
refused. Defendant contends that plaintiff is entitled to certain 
commissions only in the event of his resignation, without hav- 
ing violated any of the conditions of the contract or rules of the 
company, and as he did not resign, but was discharged for vio- 
lating them, he cannot recover. Evidence offered by defendant 
under the general denial to prove plaintiff's remissness and dis- 
charge therefor was not admitted. The position of the defend- 
ant is that, under the general denial contained in the answer, 
this evidence was admissible, while plaintiff says, if defendant 
wanted to rely upon such nonperformance, it should have spe- 
cially, by way of an affirmative defense, alleged the existence ‘of 
such conditions, and their breach. It is unquestionably true 
that, under a general denial, a defendant may introduce any 
evidence which controverts the facts which plaintiff is bound to 
establish in order to sustain his action. Under this doctrine, 
the defendant contends that, under its general denial, it may 
show that what it calls conditions precedent had not been ful- 
filled. In this complaint there was an averment generally, per- 
mitted by section 56 of our Code, that plaintiff had fully per- 
formed all conditions of the contract to be by him performed. 
Where such an averment of performance of conditions prece- 
dent is allowed in the complaint, the rule is that, if a defendant 
relies upon nonperformance, he must specially allege the condi- 
tion or conditions on the nonperformance of which he relies, 
and negative their performance: Bliss on Code Pleading (3d 
Ed.), § 356a; Nash on Pleading, 300, 302, 782. Our Court of 
Appeals in Ins. Co. vs. Allis Co. (11 Colo. App., 264) has held 
that, where a good cause of action upon a contract appears on 
the face of the complaint, if the defendant intends to rely upon 
a breach of any condition, the condition and the facts consti- 
tuting its breach should be set forth in the answer. In Mut. 
Ben. Ass’n vs. Nancarrow (18 Colo. App., 274) that doctrine 
was again announced. To the same effect are Kahnweiler vs. 
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Pheenix Ins. Co., 14 C. C. A., 485, and Schneider Brewing Co. 
vs. Amer. Ice-Mach. Co., 23 C. C. A., 89. In the former case 
the Kansas Code provisions the same as ours, and in the 
latter case our own sections, were construed, and in an elaborate 
opinion by Caldwell, J., it was held that, when a defendant relies 
upon a condition precedent in a contract as an excuse for not 
performing the contract on his part, he must set out specifically 
the condition and its breach. Whether the conditions are prece- 
dent or subsequent is not argued by counsel, though it would 
seem they are subsequent, and, if so, and noncompliance there- 
with is relied on, they must be alleged and their breach stated: 
8 Cyc., 558, 559. But there was no error in refusing evidence 
offered by the defendant tending to show their breach, whatever 
their character, because of the omission from the answer of the 
appropriate allegations. In addition to the foregoing authori- 
ties, see g Cyc., 723, and cases cited, and 4 Enc. Pl. & Pr., 663. 
3. The defendant offered in evidence the record in a bank- 
ruptcy proceeding in which the plaintiff here was a petitioner, 
and the same was rejected. In this record was what purports to 
be an affidavit of plaintiff, made at a time when a part of the 
moneys sued for in this action were, as he now claims, due and 
owing from defendant company, and therein he says there were 
no debts, or claims of any kind, then due him. There is nothing 
in the record to show that this evidence was offered for any 
other purpose than as a defense to the action; but, if it be as- 
sumed that it was offered for the purpose of impeaching the 
plaintiff, it was, under the facts of this case, not material or rele- 
vant. The plaintiff seeks to sustain the ruling rejecting the 
offer upon the ground that the impeaching evidence being 
something reduced to writing by the plaintiff, or some one in 
his behalf, and signed by him, he could not be interrogated con- 
cerning it without the production of the paper itself, and read- 
ing or showing it to him, which was not done, and relies upon 
Newcomb vs. Griswold, 24 N. Y., 298, and 10 Enc. Pl. & Pr., 
284. Whether this doctrine is applicable to a witness who is 
also a party to the suit we need not determine, because for an- 
other, and a substantial, reason we think the ruling may be sus- 
tained. In order to avoid a reference, the parties entered into 
a stipulation by which certain items of plaintiff’s claim were 
eliminated. While in the stipulation there was an express res- 
ervation that defendant did not acknowledge any liability at all 
for the reason that it did not enter into the contract, yet is clearly 
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appears therefrom that, if the contract was that of the defendant, 
the commissions claimed by plaintiff, and allowed by the jury, 
were unquestionably due by the express terms of the contract, 
for defendant admitted it had not paid them. Since we have de- 
termined that, as matter of law, under the uncontradicted writ- 
ten and record evidence the contract was the contract of the 
defendant, it conclusively follows that the commissions therein 
provided for were due and payable. The only object defendant 
can claim for this affidavit, and the only bearing it can possibly 
have in the case, is its tendency to negative plaintiff's present 
contention that there is something due him under this agency 
contract; but, since the contract binds defendant, and defend- 
ant admits the commissions therein provided for have not been 
paid, its liability is conclusively established, wholly without ref- 
erence to the testimony of plaintiff, but entirely upon written 
uncontradicted evidence. That is, defendant having admitted . 
that it had not paid commissions, which we hold it was legally 
bound to pay, the rejection of evidence to impeach plaintiff's 
claim to commissions, which defendant concedes are due, if it 
is liable at all, is not prejudicial to defendant. Hence it was 
entirely irrelevant what affidavit plaintiff may have made in the 
bankruptcy proceeding inconsistent with his claim in the pres- 
ent suit that commissions are due him, and such affidavit in no 
respect throws light, or bears, upon any other part of plaintiff’s 
testimony here given. 

4. The only error complained of in the instructions we have 
already considered in discussing the first branch of the case. 
The only substantial conflict in the evidence was as to whether 
or not plaintiff, before he signed the contract, was informed of 
the limitation of the general agent’s power with reference to the 
fixing of commissions, and as to the requirement that appoint- 
ments of subagents must be approved by the company itseli. 
These questions were submitted to the jury under appropriate 
instructions; and, even if we did not agree with the jury in its 
findings of fact, we cannot, under the established rule in this 
jurisdiction, set aside its verdict merely because there was a 
conflict in the testimony. The substantial matter in dispute 
here is as to who were the parties to the contract sued upon. 
That question was decided right in the court below. The judg- 
ment is affirmed. 

Affirmed. 

Steele, C. J., and Gabbert, J., concur. 
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SUPREME COURT OF MICHIGAN. 


HARRIS 
v8. 


PHCNIX ACCIDENT & SICK BENEFIT ASS’N.* 


The compar denied the liability for an invalid claim, but suggested a 
doubt as to the first month of invalidity. The insured replied, ex- 
pressing an unwillingness to accept only one month’s claim; that it 
might be better to refuse entirely if a fair offer could not be made. 
To this it was replied that in view of failure to comply with the policy 
he was entitled to only one month’s indemnity, and that the company 
would hold the matter in abeyance a few days, awaiting further com- 
munication, but that the month’s indemnity proposed was only a 
compromise, and not a waiver of the terms of the contract. No fur- 
ther communication was held, and the limitation of time for begin- 
ning suit expired one month thereafter, while suit was not brought 
until nearly two weeks after such expiration. 


Held, That the limitation had not been waived. 


Error to Circuit Court, Shiawassee County. Action by San- 
ford Harris against the Phoenix Accident & Sick Benefit Asso- 
ciation. There was a judgment for plaintiff, and defendant 
brings error. 


EDGAR J. ADAMS, for Appellant. 
ALBERT L. CHANDLER, for Appellee. 


MoorgE, J. 

The plaintiff, a painter by trade, obtained on May 6, 1904, a 
certificate of membership in the defendant association. May 
19, 1904, he received an injury which he contends gave him a 
claim against the defendant. This suit was brought to enforce 
that claim. From a judgment in his favor, the case is brought 
here by writ of error. 

Assignments of error in relation to the remarks of counsel, 
the admission of testimony, and certain portions of the charge, 
have been examined, but we deem it unnecessary to discuss 
them. The following conditions are to be found in the certificate 
of membership :— 

Section 12, condition B: “Unless affirmative proofs of loss 


* * * so furnished to the company, * * * within thirty 
days from date of * * * termination of disability. * * * 


Condition C: No action at law shall be maintained before 


*% Decision rendered, J uly 15, 1907. 
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three months, or after six months from the date on which this 
policy requires proof of loss to be filed. 


Section 12, condition M: If the assured is disabled by acci- 
dent or illness for more than one month, he or his representa- 
tives shall, as a condition precedent to recovery hereunder, 
furnish every thirty days, a report from his attending physi- 
cian or surgeon, fully stating his condition and probable dura- 
tion of disability. 

The defendant claims a failure to comply with these condi- 
tions should prevent a recovery. The circurt judge ruled that 
both of these conditions had been waived. He based this hold- 
ing upon the correspondence and upon Turner vs. Casualty Co., 
112 Mich., 425. In the last-named case it appears the delay in 
bringing suit was caused by the company. We quote from the 
opinion: “While the plaintiff was not bound to wait before 
bringing suit, yet it is apparent that he did wait at the request 
of the company.” In this case can it be said the delay was 
caused by the company? The plaintiff says, “Yes”. The de- 
fendant says, “No”. It becomes necessary to look at the cor- 
respondence. 

The final proofs of loss were filed December 14, 1904. Janu- 
ary II, 1905, would be the last day in which they might be filed. 
The suit was commenced July 21, 1905. On the 5th of May, 
1905, the defendant wrote to the attorney of plaintiff, stating the 
claim was invalid, but suggesting a doubt as to the first month 
of disability. The answer to this letter was sent June 8, 1905. 
The part material to this controversy reads as follows :— 

Now, whether or not the technical defense which you sug- 
gest has been waived or lost to him is a question of fact which 
probably would not be profitable for us to discuss here. I do 
not think he is willing to accept the pay for one month. This 
probably would not pay his doctor’s bill. If you can allow 
him 50 per cent of his claim, I think he would take it rather 
than go into litigation; but if you do not care to make a good 
fair offer, perhaps you better refuse it entirely, and let him 
take such course as he thinks is best for him. 


On the following day a reply was sent. The material part 
bearing upon the question of waiver reads as follows :— 


Will say, however, that he has never to my knowledge en- 
deavored to get a settlement with the company except to de- 
mand full amount claimed in the final proofs and as he failed 
entirely to comply with the conditions of the policy as here- 
tofore mentioned. I am under the opinion that he will not 
be entitled to over one month indemnity, and feel that it is 
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hardly possible to take a ,claimant’s financial circumstances 
into consideration in the settlement of claims. The policy it- 
seli is a commercial contract, and indemnifies the claimant 
only to the extent of the conditions provided therein, and the 
amount of premium he pays will not purchase indemnity un- 
der any other conditions. We should regret any litigation in 
this matter, but there is a principle involved which is of more 
importance than the amount involved, and I believe when 
the company agrees to pay ali that is provided for in the con- 
tract it is all the claimant should reasonably expect. I will 
hold this matter in abeyance for a few days, awaiting further 
communication from you. It is to be understood, however, 

that the proposition of one month’s indemnity is purely a 

compromise, and we will in no way waive the conditions of 

the contract. 

In the case of Turner vs. Casualty Co., supra, a delay was 
asked until an adjuster of the company could see the claimant 
or his attorney. In this case the statement is, “I will hold this 
matter in abeyance for a few days awaiting further communica- 
tion from you”, and this was accompanied by a further state- 
ment that the company would not waive the conditions of the 
contract. The further communication was not sent. The suit 
was not commenced within the six months required by the con- 
tract, but was delayed until July 21, 1905. It is readily seen the 
case is a very different one than Turner vs. Casualty Co. We 
think it cannot be held there was a waiver. See Law vs. Mutual 
Accident Ass’n, 94 Mich., 266, and cases cited therein; Peck 
vs. Ins. Co., 102 Mich., 52; Klass vs. Detroit, 129 Mich., 35; 
Cooper vs. Phoenix Acc. Ass’n, 141 Mich., 478. 

The conclusion reached above makes it unnecessary to con- 
sider the other assignments of error. 


Judgment is reversed, and new trial ordered. 
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COURT OF APPEALS OF GEORGIA. 


MUTUAL LIFE INS. CO. 
vs. 


STEGALL.* 


A petition brought to recover on a policy of life insurance, which shows, 
on its face and by its exhibits, that the policy was issued and bore 
date August 30, 1904, that the first premium was paid, that the con- 
dition of liability to pay the amount named in the policy was that 
annual premiums of a named amount should be paid in advance on 
August 30th in each year thereafter, that the insured did not accept 
the policy nor pay the first premium thereon until November 19, 
1904, that no premium was thereafter paid, and that the insured 
died October 29, 1905, as against a general demurrer on that ground, 
sets out no cause of action. 

The contention that, under a policy such as above described, payment 
of the first premium and acceptance of the policy November 19, 1904, 
had the effect of continuing the policy in force for one year from 
that date, is unsound as a matter of law. 

A stipulation in a written application for a policy of life insurance to the 
effect that the contract to be issued thereunder shall not take effect 
until the first premium is paid is one for the benefit of the insurer; 
and when in response to such application the insurer accepts the 
same, and in due course issues a policy of which such application 
becomes a part, with conditions as above set out, and the insured 
afterward accepts the policy and pays the first premium thereon, 
he must, in order to keep the policy in force, comply with its terms 
as to future payments of premiums. 


Error from City Court of Bainbridge. Action by Mrs. 
Claude Stegall against Mutual Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 


James H. GILBERT and PorrLeE & GLESSNER, for Plaintiff in 
Error. 

A. E. THORNTON and RussELL & Hawes, for Defendant in 
Error. 


LITTLEJOHN, J. 

The issues submitted for our consideration were raised by 
the refusal of the trial judge to sustain certain demurrers filed 
by the Mutual Life Insurance Company to a petition which 
Mrs. Claude Stegall filed in the City Court of Bainbridge, seek- 
ing a recovery, in the aggregate of $5,000, on two policies of 
life fsurance which the insurance company had theretofore is- 
sued on the life of her deceased husband, M. J. C. Stegall, and 
~% Decision rendered, April 29, 1907. Syllabus by the Court. SS 
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in each of which she was named as the sole beneficiary. ' There 
was a general demurrer that no cause of action was set out, and 
there were special demurrers to the alleged infirmities in par- 
ticular paragraphs of the petition. As, however, we dispose of 
the case made by the petition on its merits, under the general 
demurrer, adversely to the contention of the plaintiff in the 
court below, it is not necessary that the grounds of special de- 
murrer shall be considered or passed on. So far as it is neces- 
sary to determine the legal questions involved, the case made 
by the petition will appear in the following statement, which 1s 
compiled from the petition and the exhibits which were made 
a part thereof: On August 1, 1904, Martin J. Crawford Stegail 
made application to the Mutual Life Insurance Company of 
New York for the issuance of two policies on his life, one for 
$3,000 and the other for $2,000, containing among other things, 
the clause :— 

Which [contract] I hereby agree to and accept, and which 
shall not take effect until the first premium shall have been 
paid during my continuance in good health and the policy 
shall have been signed by the secretary of the company and 
issued. 

On this application the policies were issued, duly executed, 
and bore date August 30, 1904. The body of each of the policies 
contains a promise to pay the plaintiff below, if living, etc., 
$3,009 under one of said policies, $2,000 under the other, upon 
acceptance of satisfactory proofs of the death of Martin J. Craw- 
ford Stegall “during the continuance of this policy, upon the fol- 
lowing condition, and subject to the provisions, requirements 
and benefits stated on the back of this policy, which are hereby 
referred to and made a part hereof: The annual premium 
[stating the amount] shall be paid in advance on the delivery 
of this policy, and thereafter to the company at its head office 
in the city of New York on the 3oth day of August in every year 
during the continuance of this contract. The receipt of the 
first payment of premium hereon is acknowledged”. Among 
the provisions on the back of each policy is the following :— 

Notice. No person, except an executive officer of the com- 
pany or its secretary at the head office in New York, has the 
power on behalf of the company to make, modify or alter 
this contract, to extend the time for paying a premium, to 
bind the company by making any promise or by accepting any 
representation or information not contained in the applica- 
tion for this contract. 





1907. ] Mutual Life Ins. Co. vs. Stegall. 1003 


Touching the payment of premiums on these policies, the 
petition alleges that “on November 19, 1904, petitioner’s hus- 
band [M. J. C. Stegall, the insured] paid the premium on said 
policies to T. E. Morgan, defendant’s agent, who received said 
application, by executing and delivering to said agent his two 
promissory notes, both dated November 19, 1904 [for the stipu- 
lated yearly premiums], said Martin J. Crawford Stegall being 
at the time in good health, said notes paying the premiums on 
said policies for one year from the date of their execution and 
delivery”, and that, “upon the exectttion and delivery of the said 
two notes, said policies of insurance were delivered to the said 
Martin J. Crawford Stegall, and from that date were effective”. 
The petition alleges, further, that on October 29, 1905, “during 
the continuance of said policies”, the plaintiff's husband, Mar- 
tin J. Crawford Stegall, was shot and killed. The further allega- 
tions are made that proofs of death were duly made and that 
the insurance company denied its liability and refused to pay. 

In support of the judgment rendered in the court below, coun- 
sel for the defendant in error insist, as a matter of law, that not- 
withstanding the policies of insurance bear date August 30, 1904, 
and provide that the annual premium to continue the policies 
in force shall be paid on August 30th in each year, yet, as the 
policies provide that they shall not become effective until the 
payment of the first premium and the delivery of the policies 
thereunder, it follows that, inasmuch as the premiums were not 
paid on the policies nor those writings delivered until Novem- 
ber 19, 1904, the policies became effective on that day; that the 
date in the policies, by consent of parties, was changed to the 
day of payment and delivery of the policies, and, the premiums 
paying for insurance by the year, such payment held the poli- 
cies in force until November 19, 1905, and, the insured having 
died on October 29, 1905, the beneficiary, by her petition, shows 
a right of recovery. We find one fatal defect in this line of 
reasoning. It is not in accord with the letter or the spirit of the 
policies. To maintain the right of recovery under the allega- 
tions of the petition, life insurance must primarily be treated 
as a subject of bargain and sale. As such it is frequently re- 
ferred to. Yet it is not a chattel. It is not merchandise. Its 
object bears no relation to ordinary instances of bargain and 
sale, where the purchaser parts with his money for its equiva- 
lent in a material thing of intrinsic value to him; and, if it be a 
subject of bargain and sale at all, it is only so in a qualified and 
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limited sense. For ourselves we prefer to treat life insurance 
from the standpoint of our Civil Code of 1895 (section 2114), as 
a contract by which the insurer, for a stipulated sum, engages 
to pay a certain amount of money if another dies within the 
time limited by the policy. As a contract, all of its material 
terms and conditions must be observed and complied with, 
either to create a right or a liability. Not only is it a contract, 
but, to be a valid one, it must be in writing: Civ. Code, 1895, 
§§ 2117, 2089. Hence the terms and conditions of it are fixed 
and easily ascertainable. A’ policy of life insurance (in this ‘case 
at least) is not the whole contract. The insured made an appli- 
cation in writing for the two policies, which were issued. That 
and the policies issued constituted the contract. The contract 
on which the plaintiff sues, and only on the terms of which she, 
in any event, can recover, contains a broad stipulation in the 
shape of a notice that only an executive officer or its secretary 
at its head office in New York has the power to modify or alter 
the contract, or to extend the time of paying the premium, or 
to bind the company by making any promises. No allegation 
is made that any change of the kind indicated was had. Conse- 
quently the rights of the parties are to be fixed by the original 
written contract. This (and both parties to the suit are equally 
bound by it) makes a condition precedent to the liability to pay 
on the death of the insured that the annual premiums shall be 
paid in advance on delivery of the policy, and thereafter on the 
30th day of August in every year during the continuance of the 
contract. Certainly the contemplation of the parties was that 
the policies for which the insured applied should have a date 
from which the insurance should commence. None was fixed 
in the application, except that the company was asked to issue 
the policies and the insured agreed to accept them when issued. 
The application was made on August Ist. Thirty days after- 
ward the policies were issued in New York, and bore date Au- 
gust 30, 1904, and carried insurance on the life of Stegall from 
that date, thus making the year of insurance end on August 30, 
1905. It is true that the insured did not receive the policies 
until November 19, 1904, and it is equally true that the com- 
pany was not bound, under the terms of the contract, until he 
had paid the premium and received the policies. He asked for 
the insurance on August Ist, and agreed to accept the policies 
and pay the premiums when issued. The company accepted his 
application and furnished the contracts on August 30th. He 
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did not then receive them, but let them lie dormant until No- 
vember 19th. He then paid for them, and accepted the policies 
as they stood, carrying insurance back from August 3oth, and 
stipulating that, to keep the policies in force, the next annual 
premium must be paid August 30, 1905. He asked for no 
change. None was made. He knew what he received. His 
beneficiary stands to-day on the contracts containing these 
stipulations. Nothing can be clearer to our minds than that, on 
failure to pay the annual premiums provided for on August 30, 
1905, the policies lapsed, and were not in force at the time of 
the death of the insured, October 29, 1905. Under our positive 
law in relation to life insurance, a policy runs from midday of 
the date of the policy, and the time must be estimated accord- 
ingly if a policy is limited to a specified number of years: Civ. 
Code 1895, § 2119. 

_We were referred to a decision in the case of Methvin vs. Fi- 
delity Mutual Life Ins. Ass’n (Cal., 58 Pac., 387) as an authority 
to sustain the judgment of the court below. That decision, 
however, was not final; a rehearing being granted, on which 
the three justices who in department had rendered the decision 
joined with the other members of the court in bank in a unani- 
mous decision which is in full accord with what we now decide: 
129 Cal., 251. In that case the policy was dated July 30, 1895, 
and called for quarterly premiums beginning on that date, and 
provided that it should not be binding until delivered and the 
first premium paid, and on failure to pay any premium when 
due the policy should be “ipso facto null and void”. The policy 
was not delivered nor the first premium paid until September 
3d. The insured died after October 30, 1895, without paying 
the second quarterly premium. The holding of the Supreme 
Couri of California is that the policy became void prior to the 
death of the insured, since the second quarterly premium be- 
came due October 30, 1895. 

The court erred in overruling the general demurrer. 

Judgment reversed. 

Judge Littlejohn, of the Southwestern circuit, Judge Roan, 
of the Stone Mountain circuit, and Judge Hammond of the Au- 
gusta circuit, were designated to preside instead of the judges 
of this court who were disqualified. 
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COURT OF APPEALS OF GEORGIA. 


NORTH BRITISH & MERCANTILE INS. CO. 
v8. 
TYE.* 


Insurance is a matter of contract. An insurance policy is a contract of 
indemnity for loss, and the intention of the parties, if it can be 
ascertained, must determine the sense in which the terms employed 
are used. This intention of the parties must be sought for in ac- 
cordance with the true meaning and spirit in which the agreement 
was made and expressed in the written instrument, and the ordinary 
and legal meaning of the words employed must be taken into con- 
sideration. 


In the absence of proof that it was the intention of the parties to in- 
clude houses disconnected with a “two-story frame building and its 
additions adjoining and communicating”, a contract thus describing 
the insured property will not be construed to include a servant’s 
house 150 feet distant from the two-story frame building, although 
occupied exclusively by domestic servants employed in the dwelling 
house of the assured, and although connected therewith by a sys- 
tem of call bells. 


In some cases the valuation of the property and the premium collected 
thereon may be submitted to the jury, in ascertaining the intention 
of the parties, in addition to the intention to be drawn from the 
words used to describe the property insured in the policy. 


Error from City Court of Atlanta. Action by Carrie W. Tye 
against the North British & Mercantile Insurance Company. 
Judgment for plaintiff. Defendant brings error. 


KING, SPALDING & Litre, for Plaintiff in Error. 

SPENCER R. ATKINSON and JoHN L. Ty, for Defendant in 
Ervrov. 

RUSSELL, J. 

The question in this case is one of liability or nonliability 
under a state of facts undisputed. Mrs. Carrie W. Tye brought 
suit on two policies of insurance which she had on her dwelling 
at 740 Peachtree Street, in the city of Atlanta, and the result 
of the issue depends upon the construction which is to be placed 
upon the descriptive terms of these insurance policies. The 
property insured was described in one of them as 

$4,000 on her two-story frame, shingle-roof building and ad- 

ditions thereto, occupied by assured as a dwelling only, and 

situated at No. 740 on the west side of Peachtree Street in 

Atlanta, Ga., 


% Decision rendered, Feb. 13, 1907. Syllabus by the Court. 
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The other as 


$4,000 upon the two-story shingle-roof frame building and its 

additions adjoining and communicating, while occupied as a 

dwelling house, and situated at No. 740 on the west side of 

Peachtree Street, Atlanta, Ga. 

The lot upon which the dwelling in question stood fronts 80 
feet on Peachtree Street, and extends back 400 feet to another | 
street. The main dwelling occupied the front; and commenc- 
ing at the rear of the house and extending around the entire lot 
to the rear of the house was a plank inclosure. In the rear of 
the dwelling and within this inclosure, at a distance of about 
150 feet, was a one-story two-room servant house, which at the 
time of the fire was occupied by the domestic servants of the 
assured. This servant’s house, which was entirely apart from 
the dwelling or any other building, was connected with the 
dwelling by two wires and electric call bells, by which the serv- 
ants might call and could respond. On the other side of the lot 
there was a barn, 40 or 50 feet from the house, used for stables 
and the storage of the family vehicles. It was not connected 
with the house by means of electric bells or otherwise. A 
chicken yard about 15 feet square, surrounded by a wire net 
fence, was situated between the dwelling and the servant’s 
house, about 50 feet from the dwelling. It was in proof that 
no one dwelt in the barn. On November 22, 1903, a fire oc- 
curred, partially destroying the servant’s house. The amount 
of the loss was $228. A demand was made for indemnity. One 
other insurance company, which had issued a policy for a like 
sum as these two policies above described, paid its pro rata 
share of the loss, leaving $152 claimed to be due by the defend- 
ant company. The company admitted the amount of the loss, 
but on January 8, 1904, denied its liability, placing its denial on 
the ground that the servant’s house above referred to was not 
within the terms of and was not insured by its policies. The 
case was tried in the city court of Atlanta on March 29, 1906. 
At the conclusion of the plaintiff's evidence, which presented 
the case above stated, the defendant moved for a nonsuit, upon 
the grounds that the plaintiff had not made out a case, and that 
the facts showed that the servant’s house was not insured by the 
policies introduced. The court refused to nonsuit the case, and, 
on plaintiff's motion, directed a verdict in her favor for $152, 
with interest from January 8, 1904. The defendant company, 
now plaintiff in error, brings the case here, alleging error in the 
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refusal of nonsuit and in the direction of the verdict; the error, 
as insisted, being that the servant’s house is not covered by the 
policies sued on. The sole question for determination, it will 
be seen, is this: Was the servant’s house, above referred to, 
covered by the terms of the policy? 

The policies are slightly different in form of expression. 
They are both upon the same building, and in one the insurance 
extends to ‘“‘additions thereto”, and in the other to “‘its additions 
adjoining and communicating”. To put the question more ex- 
actly from the contract of insurance: Do the words “the two- 
story shingle-roof frame building and its additions adjoining 
and communicating”, and “her two-story frame shingle-roof 
building and additions thereto”, cover a servant’s house situate 
150 feet distant, and only connected therewith by two small 
wires? The plaintiff in error contends that the words do not 
so signify; that such a separated independent structure is in no 
legitimate sense either an “addition to the two-story frame 
shingle roof building” or one of “its additions adjoining and 
communicating”. The defendant in error insists that either 
form of expression necessarily includes the house in question, 
as a component part of the domestic establishment, and that 
without the use of the word “addition”, whether communicating 
or adjoining, or otherwise; “that the subject of the insurance 
was a dwelling house, and that, as the words ‘dwelling’ and 
‘dwelling house’ signify habitation, the meaning of neither can 
be confined by construction to a single apartment, but compre- 
hends the entire congregation of buildings, main and auxiliary, 
used for the purpose of abode”. 

Led into a comprehensive view of the question by the very 
scholarly brief of the learned counsel for the defendant in error, 
we have made a somewhat extended examination of the authori- 
ties, and have been much interested in the definition of the term 
“dwelling house”. We have carefully considered the various 
authorities cited by the counsel for defendant in error to sus- 
tain his position, and it is plain that in certain senses the term 
“dwelling house” may embrace a cluster of buildings. In the 
case of Workman vs. Ins. Co. (2 La., 507) it was held that the 
word “house”, in the common, ordinary acceptation of the term, 
embraces everything pertinent and accessory to the main build- 
ing, and that this is the significance that must be given to it 
when used in policies of insurance. And Mr. Bishop defines a 
“dwelling house” as ‘a permanent building or cluster of build- 





1907. ] North British & Mercantile Ins. Co. vs. Tye. 1009 


ings in which a man with his family resides. He need not so 
construct his habitation that all the shelter he requires will be 
under one roof. Therefore the words ‘dwelling house’ embrace 
in law the entire congregation of building, main and auxiliary, 
used for abode”. And upon the same line the words “dwelling 
house” will be found to be defined by numerous other law- 
writers, such as Bouvier, Angell and Black. In our opinion the 
words have a meaning in Georgia which varies with the sense 
in which they are used. There is one significance attached to 
the word “dwelling” when considered in connection with the 
charge of burglary. There the breaking of any house within 
the curtilage makes complete the offense, provided such break- 
ing be with the criminal intent specified in the statute. There 
is another meaning in connection with the offense of arson, de- 
pendent upon its occupation; and, excepting these two special 
meanings, there is the use of the word and its significance as 
commonly used and popularly understood, which, as we will 
show hereafter, will not include houses disconnected from those 
occupied by the family. But we think the decision of this case 
does not depend upon the definition of the word “dwelling 
house”, because the building insured is not only said to be a 
“dwelling”, but it is further described and identified by the words 
“her two-story frame, shingle-roof building and additions 
thereto”, in one policy, and “the two-story shingle-roof frame 
building and its additions adjoining and communicating”, in the 
other policy. So that the real question is, not whether a cluster 
of disconnected houses may or may not in some instances con- 
stitute a “dwelling house” (to which proposition we fully agree), 
but whether it can be fairly understood as a part of the contract 
of insurance that “a two-story frame building and its additions”, 
used as a dwelling house, shall also include a servant’s house 
150 feet away, so as to render the insurer liable for damage by 
fire to the servant’s house, though there was no fire or damage 
to the two-story frame building. Wherever there is a doubt as 
to the meaning of words, they are to be given their ordinary 
significance; and policies of insurance, notwithstanding the 
peculiar language in which they are generally couched, are at 
last but written contracts, to be interpreted by the same rules as 
other contracts, and to be enforced according to the intention of 
the parties; that construction most liberal to the insured being 
preferred wherever there is ambiguity in the language used. 


We do not think there is any ambiguity here. We cannot bring 
VoL. XXXVI.—64. 
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ourselves to the conclusion that, giving to words their reason- 
able and ordinary intendment, the servant’s house can be called 
an addition to the two-story frame shingle-roof building situated 
at No. 740, on the west side of Peachtree Street, Atlanta, Ga. 
It was on this construction that our learned Brother of the trial 
bench directed the verdict for the plaintiff; but we are com- 
pelled to differ with him, not only by our understanding of the 
ordinary and general meaning of the descriptive words used in 
the policy, but because that view is enforced by a consideration 
of the disastrous effect of any other construction as a matter of 
public policy. 

We are aware that in some states buildings that are discon- 
nected have been connected by legal construction; and we are 
cited to the cases of Phenix Ins. Co. vs. Martin (Miss.), 16 
South., 417; Mutual Ins. Co. vs. Rowe, 71 Wis., 33, and Gross 
vs. Milwaukee Mechanics’ Ins. Co., 92 Wis., 656. We have ex- 
amined these cases, and in doing so were led into a wide field 
of research by a consideration of cases therein mentioned. It 
may be safely asserted that the general principle deducible from 
the rulings in all the states except one is that there has been an 
inseparable identity of use, no matter what the nature of the 
structure, where insurance on one building has been made to 
cover another. In Phenix Ins. Co. vs. Martin, supra (decided 
by the Supreme Court of Mississippi), a policy on a two-story 
brick building and additions thereto, occupied as a dwelling, 
was held to include the building partly occupied by assured’s 
servants, one of the rooms of which was used as a laundry, al- 
though not annexed to the brick building. The opinion in the 
case is very brief, and the judgment was based entirely on the 
conclusion that the word “additions” must have operation, and, 
construing it most favorably to the insured, could only refer to 
the building nearby, when there was “no other building in as- 
sured’s yard which could be claimed as an addition to the main 
building, not built in it as a part of the house originally”. In the 
other cases the issue naturally turned on the identity of use, and 
the inclusion, by that use, of all the articles destroyed, in a term 
of description applicable alike to all of them. We are not pre- 
pared to adhere to the principle laid down by either the Supreme 
Court of Mississippi or the Supreme Court of Wisconsin; 
though, if we were inclined to do so, these cases are clearly dif- 
ferent in several respects from the one now under our consider- 
ation. An “addition” means something added to another. It 
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implies physical contact. “Adjoining” means when things meet 
at some line or point of juncture. Objects are adjacent when 
they are close to each other, not necessarily in actual contact. 
It is true that one of the policies used the word “communicat- 
ing”, and the evidence showed that there was communication by 
call bells between the dwelling and the outhouse. But in this 
age, when communication by wire can be had, no matter what 
the distance nor what the intervening objects, by telegraph and 
telephone, it would hardly be that the word “communicating” 
could be said to be used in an insurance policy in the sense in- 
sisted upon by the defendant in error. At least we are not pre- 
pared to so hold. As we understand the common acceptation of 
the word “communicating”, as referring to the different portions 
of dwelling houses (whether constructed originally all under one 
roof or not), they are houses so connected by some structure, 
forming a part of both, as to afford a passageway without going 
into the yard or getting on the ground. The Wisconsin case 
cited could have well been decided, as it was, upon the de- 
scriptive terms of the policy. There the property insured was 
a manufacturing plant described as “a planing mill and its ma- 
chinery”, and, of course, this did not have as much reference to 
the buildings as to the entity used for manufacturing purposes, 
to wit, a planing mill and its machinery. In the Mississippi case, 
though the distance was less than in the case before us, and 
there was no other building upon the lot, the court seems to 
have rendered the decision upon the idea that the word “addi- 
tions” had to have something upon which to operate, which was 
then in esse. We are not prepared to follow this doctrine, even 
were it necessary to decide that question in this case. As we 
have above stated, the whole question here is embraced in the 
inquiry as to whether the word “additions”, when coupled with 
the “two-story frame building”, will include the servant’s house. 
If the description had been simply the dwelling house of the as- 
sured, we confess that we might have been in a sea of doubt, 
because so many considerations have been urged by different 
authorities as to the meaning of that term. It appears from the 
record that the policies upon which this suit was brought were 
for five years, and it is more reasonable to presume that it was 
in contemplation that additions might be made to the main two- 
story building within five years than that it was the intention of 
the parties to include a disconnected building used by servants 
150 feet away. In Workman vs. Ins. Co. (2 La., 507) a number 
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of cases are cited to sustain a decision holding that certain out- 
houses which were damaged by fire were included in the descrip- 
tion of the policy, which were as follows :-— 
Two houses situated in Dorsier Street adjoining the City 
Hotel between Custom House and Canal Streets, being num- 


bers 5 and 7 in the city of New Orleans, in eqttal proportions 
of $10,000. 


The first reason given for the decision is based upon the fact 
that the assured paid a premium commensurate with the entire 
value of the outhouses, as well as the main buildings. And as 
the greater and lesser buildings were all included with a com- 
mon brick wall which formed part of the buildings, and as it 
required the valuation of the lesser houses to be added to the 
greater in order to conform with the premium, the court held 
that the company was liable for the damage to the smaller 
houses, but, in doing so, concluded the decision with these 
words: “But it must be confessed that we have arrived at this 
conclusion not without doubts.” In the decisions cited to sus- 
tain the judgment of the Louisiana court importance is attached 
in some cases to the distance from the dwelling house, and much 
to the use. In some cases, also, the necessity of a common in- 
closure is commented upon. The greater weight of authority 
seems to be that the use of the building must be accessory to 
the dwelling. In all of these cases (and most of them are crimi- 
nal cases) the doctrine of the court seems to be supported by 
the use of the word as applied to cases-of burglary. Nearly all 
of the cases referred to are prosecutions for arson or burglary; 
for it is in such cases that the terms “house” and “dwelling 
house”, etc., are most frequently defined. It is obvious, how- 
ever, that cases of insurance furnish a means of construing the 
term “house” which is not found in criminal prosecutions. In- 
surance is a matter of contract, and the intention of the parties, 
if it can be ascertained, must determine the sense in which the 
terms employed are used. From the context or from circum- 
stances it may be clear that a policy on a house was intended to 
cover only a single structure, or, on the other hand, that it was 
designed to cover accessory and contiguous structures; and it 
would only be in the absence of special indication of the inten- 
tion that the term would be interpreted in accordance with the 
rules adopted in burglary and arson. The method of interpre- 
tation as applied to the word “house”, and kindred terms, in in- 
surance cases is very well indicated in the following decisions 
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which sustain our view of the meaning of the word “additions” 
as conveying the idea either of identity of use or of something 
added to a building by adjoining it and being in some manner 
connected with said building. In Liebenstein vs. Baltic Fire 
Ins. Co. (45 Ill, 301), insurance effected on stock in a certain 
chair factory was held to cover also stock contained in an en- 
gine house appurtenant to the main building and connected 
with it by a platform and by belting extending from the engine 
wheel to the machinery in the factory. The court in that case 
said that the word “factory” does not necessarily mean a single 
building or edifice; but may apply to several, where they are 
used in connection with each other for a common purpose and 
stand together in the same inclosure. On the other hand, in 
Liebenstein vs. A®tna Ins. Co. (45 IIl., 303), which was a case oi 
insurance on a part of the same stock, the policy described the 
stock as “contained i the two-story frame building occupied 
by the assured as a chair factory situated on the north side of 
Superior Street”; and it was decided that the stock in the en- 
gine house was not covered by the insurance. Here were poli- 
cies in favor of the same assured, where the test was applied, 
and to our mind the latter case is nearly identical with the case 
at bar. In Blake vs. Exchange Ins. Co. (12 Gray, Mass., 265) 
a policy was issued on goods “in a brick building situated on 
Main Street in Cambridgeport, Mass., known as the Daven- 
port & Co.’s Car Factory”; and it was held that it covered 
goods in the building erected as a wing against the rear wall of 
the main building, with opening between about three feet 
square, commonly inclosed with an iron door; it appearing 
that both buildings were used in manufacturing cars and were 
known under the general name of “Davenport & Co.’s Car Fac- 
tory”. In Washington Mutual Ins. Co. vs. Merchants’ & Manu- 
facturers’ Ins. Co. (§ Ohio St., 450) insurance was effected on 
a “steam flouring mill”; and it was left with the jury to say 
whether a fire kiln for drying corn or meal, in addition with a 
corn meal mill, was known or usually incident to a “steam flour- 
ing mill”. In White vs. Mutual Fire Ins. Co. (8 Gray, Mass., 
566) a part of property insured was described as a woodhouse, 
but, while the house was in fact a wood and carriage house com- 
bined, the two parts were only separated by a loose partition 
and the structure was known to the tenants and the neighbor- 
hood as “the woodhouse”. In Home Mutual Ins. Co. vs. Roe 
the insurance was for a certain amount on a planing mill and 
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addition, and a certain amount on machinery therein. The dis- 
connected building, which was 22 feet away, was the engine 
room, and the court inferred the intention of the parties to in- 
sure the additional building (after defining the mill to be “the 
building with its machinery where some process of manufactur- 
ing is carried on”) in the following words: “It conclusively ap- 
pears that the engine room was the only motive power for pro- 
pelling any of the machinery in either of the buildings. ‘The 
engine was used for no other purpose. It was therefore an 
essential part of the mill. Without it there would have been 
no complete mill. The insurance was upon the ‘planing-mill 
building and addition’, and upon the ‘machinery, including shaft- 
ing, gearing, belting, saws, tools, force-pump and hose therein’. 
It is claimed that the engine room cannot be construed to mean 
an ‘addition’ to the ‘planing mill building’, because it does not 
join directly upon the same; but, as we,have seen, they were 
both essential to the completion of the mill. The motive power 
was by means of pulleys, belts and shafts transmitted from the 
engine room to the machinery in the main building. And the 
waste shavings, etc., were conveyed from the latter building to 
the engine room to generate heat to propel the engine. Thus 
the two buildings were not only connected, but the machinery 
in each was inseparable, while the whole continued to be a plan- 
ing mill. The words ‘planing-mill building’ would geem to be 
broad enough to include the engine room.” 

The words, therefore, of this contract, are to be construed ac- 
cording to their general ordinary meaning, bearing in mind the 
other rule that the contract is to be construed according to the 
understanding and the intention of the parties, and remember- 
ing that even in cases of doubt, while contracts of fire insurance 
are to be construed more strongly against the insurer (North- 
western Ins. Co. vs. Ross, 63 Ga., 204), still, in construing the 
contract, the court cannot go further than a fair construction 
of the language used will permit (Behling vs. Northwestern 
Nat. Ins. Co., 117 Wis., 24; Guarantee Co. vs. Bank & Trust 
Co., 183 U. S., 402). In Roberts vs. Willink (21 Ga., 103), Jus- 
tice McDonald, delivering the opinion, says: ‘The contract 
must be construed by the words, unless there be some reason 
for taking the case out of this first great ruling for the construc- 
tion of contracts.” And in the case of Clay vs. Phoenix Ins. Co. 
(97 Ga., 53), Justice Atkinson says: “There is no greater sanc- 
tity and no more mystery about a contract of insurance than 
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any other. The same rules of construction apply to it as to 
other contracts; and the true rule for their interpretation may 
be stated to be that stipulations and conditions in policies of in- 
surance, like those in all other contracts, are to have a reason- 
able intendment, and are to be so construed, if possible, as to 
avoid forfeitures and to advance the beneficial purposes in- 
tended to be accomplished.” _We may be pardoned for saying 
that, in our judgment, were the rule of construction so ex- 
tended beyond what we conceive to be the ordinary meaning 
of a “two-story frame building and its additions” as to include 
as an addition a house occupied by servants 150 feet away, it 
would certainly be an unreasonable intendment, and create for- 
feitures, instead of avoiding them. If these policies cover this 
separate servant’s house, then, under their covenants, a breach 
of any condition of the policies as to the servant’s house would 
vitiate the whole policy. The policy is an entire and indivisible 
contract: Southern Fire Ins. Co. vs. Knight, 111 Ga., 622. 
And a breach of a condition which would work a forfeiture 
would avoid the entire policies, and not simply authorize an ap- 
portionment of the loss. Under the stipulations now before us, 
if mechanics had been employed for mote than fifteen days in 
building, altering or repairing the servant’s house without per- 
mission, then the policy on the house would have been void: 
Imperial Ins. Co. vs. Coos., 151 U. S., 452. 

It is a fact, so generally known that the courts may take nd- 
tice of it, that all over our state dwellings are insured which 
have outbuildings situated in more or less proximity to the 
main dwelling, that policies of insurance on these dwellings 
have provisions the violation of which imposes a forfeiture of 
their benefits; and to hold then that the word “dwelling” 
would include the outhouses (generally not intended to be in- 
sured in the same policy) would be to put it within the power 
of the insurers to avoid payment for the loss of the dwelling 
house should any of the acts prohibited by the policy be done 
in the outhouses. For instance, if the owner of a dwelling had 
a disconnected servant’s house, and the dwelling was destroyed 
by fire, and the policy had in it a provision against the keeping 
of gunpowder or dynamite or naphtha or other explosives, if 
the insurance company could show that in these outhouses 
(perhaps never visited by the owner or his family and yet oc- 
cupied by his servants) there was gunpowder or kerosene or 
dynamite, and the dwelling house should burn, the policy would 
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be void and there would be no indemnity by reason of the viola- 
tion of these stipulations of the policy. There would be a 
breach of the contract and a forfeiture of the policy which it 
would be impossible for the insured (so far as the outhouses are 
concerned) to either foresee or prevent. It is a fact well known 
that at the present time menial servants in this state are in no 
such state of control as formerly, and that the supervision of 
their acts or responsibility therefor, unless they be immediately 
under the eye of the employer, is, at best, but an ill founded 
legal fiction. Learned counsel for the defendant in error rely 
upon the principle of an identity of use, and insist that the serv- 
ant’s house is a part of the dwelling house, because it was al- 
ways occupied by the menial servants of the family; for, quot- 
ing from 2 Joyce on Insurance (§ 1738) they say: “The word 
‘house’ as used in a policy of insurance, embraces everything 
appurtenant and accessory to the main building and used as a 
part and parcel thereof, even though separated therefrom.” 
Counsel argue that this construction and application of the 
words “dwelling house” and “house” is peculiarly appropriate 
to our traditions and social conditions. It is insisted that, un- 
der the facts in the case, “the servant’s house in question was 
accessory and one of the appurtenances of the main building”, 
because of the fact that in “this country, in which the policies 
sued upon were issued, and where they are sought to be en- 
forced, from time immemorial the master has been accustomed 
to provide shelter for his menials under a roof, within the cur- 
tilage, separate from his own”. The former existence of the 
conditions and relations referred to can well be considered a 
matter of judicial knowledge. But the point is no longer of any 
effect, except to suggest mournful reflection. Unlike the 
learned counsel, the writer is too young to recall from personal 
recollection those days (of which we know only from family 
tradition and history) when throughout the South the position 
taken by him was sustained by experience and observation so 
general as to make it a matter of common knowledge. In the 
halcyon days which he recalls, the household servants were in- 
deed members of the master’s family. The servants’ health and 
happiness were to the master a matter of prime importance, and 
the care and comfort of the master, the “missus” and their chil- 
dren was to the servant a matter of constant affectionate con- 
sideration. And in sickness, it mattered not whether it was 
master, and none the less if it was the servant, who was stricken 
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by disease; either and each with affectionate tenderness and 
absorbing interest nursed and ministered to the other until 
health was restored, or, if the dread Reaper could not be ar- 
rested, paid, with grief unaffected, the last painful services to 
the dead. In those days the outhouses occupied by domestic 
servants of the family could be well said to be accessory to the 
domus mansionalis around which they clustered. There was 
identity of use. Then the old definition, “A dwelling house is a 
building or cluster of buildings in which a man with his family 
resides”, was applicable. But such are not present existing cir- 
cumstances. 

“Those happy days shall nevermore return, 

Those happy days that you have seen.” 

We have no wish to elaborate unfortunate conditions. Suf- 
fice it to say that it is weli known that the habits, services and 
feelings of those who intermittently can be induced to perform 
menial domestic service are generally wholly repugnant to the 
idea that they are domestic servants, and so subject to obey and 
be controlled by the master as to be even in any legal sense 
members of his family. While there may be separated instances 
to the contrary, the relation sustained by the hired help to the 
employer is such that now the practice of servants occupying 
houses within the curtilage is neither general nor usually de- 
sirable. But even in those instances where the servant occupies 
an outhouse near the main building the control over the former 
is, from the nature of the case, so slight that to hold that such a 
servant’s house is included as a matter of course in the stipula- 
tions of a policy of fire insurance on a dwelling house and its ad- 
ditions would virtually destroy the protection of thousands of 
homes in this state by exposing them to risks of forfeiture for 
violations of stipulations in the policy by irresponsible persons 
at the servant’s house, whose conduct could be neither foreseen, 
controlled nor prevented by the insured. Even if the words of 
the policy, construed by their ordinary meaning in general use, 
did not fully satisfy us (as, however, they do) that the “two- 
story building and its additions” cannot include a one-story 
servant’s house 150 feet away, which was damaged by fire, we 
are fully persuaded that, under the evidence, no such identity of 
use was shown as would indicate that it was the intention of the 
parties to contract in reference to said servant’s house. Jn our 
opinion neither the words “two-story frame building with its 
additions, adjoining and communicating”, etc., used in one of 
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the policies, nor the “two-story * * .* building and additions 
thereto occupied by assured as a dwelling only”, in the other 
policy, can include the servant’s house 150 feet away; and it 
was error to direct a verdict in favor of the plaintiff under the 
evidence submitted. 

Judgment reversed. 





SUPREME COURT OF MICHIGAN. 


BURNHAM 
v8. 


MICHIGAN MUT. LIFE INS. CO.* 


The application provided that a note given for a premium should be re- 
garded simply as an extension of time, not a payment, and if unpaid 
when due, the company should not be liable during default. A note 
bore the words “send to office for collection”. 


Held, That there was no implication that it should be sent to the office of 
insured, and the company was not liable in case of default though it 
had not been sent there. 


Error to Circuit Court, Wayne County. Action by Lillian J. 
Burnham against the Michigan Mutual Life Insurance Com- 
pany. From a judgment for defendant, plaintiff brings error. 

Argued before Carpenter, Grant, Blair, Montgomery and Os- 
trander, JJ. 


CHARLES FLOWERS, for Appellant. 
WILKINSON, Post & OxTosy, for Appellee. 


CARPENTER, J. 

This suit is brought to recover upon a policy issued by de- 
fendant insuring the life of plaintiff's husband, George W. Burn- 
ham. The policy was dated August 22, 1902. The insured died 
November 17, 1902. For the premium, which was not paid in 
cash,-the insured gave a note of which the following is a copy :— 
$74.75. Detroit, Mich. August 28th, zg02. November 
10th, 1902, / promise to pay to the order of the Michigan Mutual 
Life Insurance Company, seventy four and 75/100 dollars. Val- 


ue received. Due November 10/1902. Send to office for collec- 
tion, [Signed] Geo. W. Burnham, 1034—14th Ave. 








* Decision rendered, J uly 1, 1907. 
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This note was made by filling out a printed blank. The words 
underlined show what the blank was before it was filled out. 
The note was past due and unpaid when the insured died. The 
application contained this clause :— 

lf the first or any subsequent premium on the policy shall 

be settled wholly or in part by note or other obligation, * * * 
such settlement shall not be deemed payment, but only an ex- 
tension of time for the payment of such premium, and, if such 
note or other obligation or any renewal thereof shall not be 
fully paid when due, then for any loss incurred while such 
note or obligation remains due or unpaid the company shall 
not be liable. 

The trial court held that under these circumstances there 
could be no recovery, and directed a verdict in defendant’s favor. 

Plaintiff's counsel concedes that this ruling would be correct 
were it not for the writing on said note: “Send to office for 
collection.” He contends that this writing is a part of the note; 
that it obligated defendant to send the note to the office of the 
Detroit Journal, where the insured was employed; and that, be- 
cause this was not done, defendant itself was in default, and 
therefore plaintiff was entitled to recover. The learned circuit 
judge decided that the writing under consideration was not a 
part of the note, but, like the writing just above, “Due Novem- 
ber 10, 1902”, was a mere memorandum for the convenience of 
defendant itself. It is unnecessary to determine the correctness 
of this conclusion; for, if the memorandum in question isa part 
of the note, as plaintiff’s counsel contends, there is no compe- 
tent testimony in this case from which the jury could infer that 
the office referred to was that of the Detroit Journal. On the 
contrary, the only permissible inference is that it was the office 
of defendant. The trial court, therefore, properly directed a 
verdict in defendant’s favor. 

The judgment is affirmed. 
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SUPREME COURT OF MINNESOTA. 


BADER 
v8. 
NEW AMSTERDAM CASUALTY CO.* 


A beneficiary in an accident policy sought to recover the full amount of 
insurance for loss of liie by accident after the insured had been shot 
by a burglar and had died. Under a title “Special Indemnities” the 
policy provided that it did not exclude indemnity for loss by acci- 
dent produced by shooting and other enumerated causes. Some of 
these causes were sports involving conscious participation on the 
part of the assured, Others excluded such participation. The policy 
also provided under this title that, in case of loss covered by this 
title, the company should pay one-half of the ordinary accident indem- 
nity for such loss. It is held that the policy, construed as a whole, 
as favorably to the insured as reasonably may be without distorting 
the intended meaning of words, and with due reference to the rule 
“noscitur a sociis”’, entitled the beneficiary to recover only one-half, 
and not the whole amount, of ordinary accident indemnity. 


Appeal from District Court, Hennepin County. Action by 
Louisa P. Bader against the New Amsterdam Casualty Com- 
pany. Verdict for plaintiff for part of the amount claimed. 
From an order denying plaintiff's motion for a new trial, she 
appeals. 


WELCH, Hayne & HusBACHEK, for Appellant. 
BUFFINGTON & BUFFINGTON, for Respondent. 


JAGGARD, J. 

On February 2, 1904, defendant and respondent casualty com- 
pany, in consideration of a premium paid to it by Charles O. 
Bader, executed to him a policy of accident insurance for the 
term of one year. The beneficiary named therein was the plain- 
tiff and appellant, the wife of the assured. The policy was sub- 
sequently renewed for another year. On December 23, 1905, 
Bader was shot by robbers at his place of business, was imme- 
diately taken to a hospital, and died within an hour from the 
effects of the wound. Due notice of loss and proofs of death 
were furnished. On refusal by the company to pay, this action 
was brought. Plaintiff sought to recover the full amount of in- 
surance for loss of life by accident, $2,500, with interest. The 
answer of the company denied liability, and asked that the action 


* Decision rendered, Sept. 20,1907. Syllabus by the Court. 
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be dismissed. On trial, the court ordered judgment in favor of 
plaintiff for one-half the principal sum, $1,275, with interest, in 
accordance with a contract provision hereinafter set forth in full. 
This appeal was taken from an order denying plaintiff's motion 
for a new triai and to modify the conclusions of law to corre- 
spond with the findings of fact. 

The only question presented by this appeal is the construction 
of the following paragraph in the policy, viz. »— 


Special Indemnities. 


This policy does not exclude indemnity for loss by accident 
as herein provided, caused or contributed to, wholly or partly, 
directly or indirectly, by sunstroke, freezing, anzsthetics, gas, 
lackjaw, septicemia, narcotics, poison, somnambulism, racing, 
shooting, intoxicants, asphyxiation, riot, polo playing, wrest- 
ling, strikes, steeplechasing, football playing, hydrophobia, 
riding to the hounds, or by the bite of animal; but in any such 
event the liability of the company shall be one-half of the 
amount of the ordinary aécident indemnity specified for such 
loss. 


A proper construction of the contract involves its examination 
as a whole. Thereby the defendant company agreed to pay 
certain indemnities under the following general co-ordinate and 
conspicuous titles: “Ordinary Accident Indemnities”; “Surgi- 
cal Indemnities’”; “Illness and Disease Indemnities”; “Double 
Indemnities”; “Optional Indemnities”; ‘Special Indemnities”’. 
Indorsed on the policy also appear various provisions under the 
titles “Increased Indemnities” and “List of Operations, Amounts 
Payable in Addition to Weekly Indemnity”. Under “Ordinary 
Accident Indemnities” appears :— 


(1) For loss of life by accident the full principal sum, $2,500. 
An accident is subsequently defined thus :— 


“Loss of life by accident”, as used in this policy, shall be 
deemed to mean death from bodily injuries not intentionally 
inflicted by the assured, which independently of all other 
causes are effected solely and exclusively by external, violent 
and accidental means, and which shall result in the death of 
the assured within ninety days of the event causing the injury. 


This clause, “Special Indemnities”, is self-descriptive. The 
indemnity thereby referred to is “for loss by accident”. ‘That 
loss is caused, not “while”, but “by, shooting”, among other 
things. The natural construction of the clause is: “This policy 
does not exclude indemnity for loss by accident as herein pro- 
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vided, caused or contributed to, wholly or partly, directly or in- 
directly, by * * * shooting; * * * but in any such event 
the liability of the company shall be one-half of the amount of 
the ordinary accident indemnity specified for such loss.” 

This apparent and normal construction of the controlling 
paragraph counsel for plaintiff insists is not the proper one on 
principle or on authority. The first of the two rules of construc- 
tion which he invokes is the familiar and undisputed one that the 
termis of insurance policies should be interpreted in favor of the 
assured, particularly in cases of forfeiture of his interest. “It is 
a well-settled rule in the construction of insurance policies of 
this character, which the insured accepts for the purpose of cov- 
ering all accidents, to construe all the language used to limit the 
liability of the company strictly against the company. Policies 
are drawn by the legal advisers of the company, who study with 
care the decisions of the courts, and with these in mind attempt 
to limit as nearly as possible the scope of the insurance. It is 
only a fair rule, therefore, which courts have adopted, to resolve 
any doubt or ambiguity in favor of the insured and against the 
insurer:” Per Taft, J., in Indemnity Co. vs. Dorgan, 7 C. C. A., 
592. The decisions of this court are strictly in harmony with 
this elementary principle. Their unmistakable tendency is to 
make insurance mean insurance. This does not signify, how- 
ever, that the terms of an insurance contract should be dis- 
torted from their natural meaning, or that the agreed liability of 
the insurer should be forced into one which only a new contract 
could have imposed, or that a court should indulge in the subtle- 
ties of the schoolmen to extend the plain rights of the insured. 
A construction as favorable as reasonably may be must be given, 
but only a natural and logical one, and not a strained or sophisti- 
cal one. “The spirit of the common law is the instinct of practi- 
cal sense: Sanborn, J., in Maryland Cas. Co. vs. Finch, 77 C. 
C. A., 566. A court must interpret such an insurance contract 
as it finds it, and has no power to add to it or take from it. Lan- 
guage used by parties must be given its natural and ordinary 
meaning. Their words are to be taken in their popular sense, 
in the absence of anything showing a contrary intention: White 
vs. Standard Life & Acc. Ins. Co., 95 Minn., 77; Nelson vs. 
‘Traders’ Ins. Co., 181 N. Y., 472; Dunning vs. Mass., etc., 
Ass'n, 99 Me., 390. A valuable collection of authorities on this 
subject will be found in 6 Curr. Law, 83, 84. The second fule 
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of construction invoked by plaintiff, ““Noscitur a sociis”, is sanc- 
tioned by reason and adjudication. 

Applying these rules to the case at bar, we agree with plain- 
tiff that the paragraph here in issue should not be construed as 
defining risks which are ordinarily referred to in insurance law 
as “excepted risks”. The title of the paragraph appropriately 
describes its provisions. They prescribe contract obligations in 
case of “special” as distinguished from “ordinary”, “double”, 
“increased”, or other indemnities. The result is a limitation 
upon the amount paid in the special cases enumerated in the 
paragraph. 

The question next arises whether the word “shooting”, 
grouped with other words in the context, should be construed 
as a physical sport, or at least as a shootfng in which the assured 
had in some way participated or to which he had consented. 
The paragraph in question refers to some sports among which 
shooting could be included: Racing, polo playing, wrestling, 
steeplechasing, riding to the hounds. With respect to all of 
these, the basis of the insurance was some conscious participa- 
tion of the assured. They were therefore under the earlier 
forms of accident insurance, doubtful cases, or “cases on the 
border line”. Loss by gas, narcotics, poison or anesthetics 
might be held to include both accidental and voluntary acts. It 
is to be noted, however, that these terms occur here without any 
of the qualifications customary under the earlier forms of acci- 
dent insurance policies. Sunstroke, freezing and septicemia 
more clearly negative participation or consent on the part of 
the assured. We are wholly at a loss to see how it would be 
possible for somnambulism to involve conscious participation of 
the assured. The argument based on “noscitur a sociis”, there- 
fore, operates against the plaintiff. Loss by “shooting” is here 
conclusively a loss by accident. Plaintiff's contention would 
make that phrase, reading literally “loss caused by shooting”, 
read: ‘Loss occurring while engaged in shooting as a sport.” 
It would create two classes of indemnity for loss by shooting: A 
one-half indemnity for loss caused by shooting as a sport or the 
like, and a full indemnity for loss caused by shooting in other 
cases, for example, of murder. “Shooting a person” naturally 
means that a person “was hit with the substance with which the 
firearm was loaded”: Jarrell vs. State, 58 Ind., 293, 295; Voght 
vs. State, 145 Ind., 12. It is an apt and current term for the 
description of such an offense as was here involved. The word 
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“shoot” is svnonyimous with “kill”, and is frequently, perhaps 
usually, employed in that sense: Lyon, C. J., in Winn vs. State, 
82 Wis., 571, 574. And see State vs. Vaughn, 26 Mo., 29, 30; 
State vs. Hammerli, 60 Kan., 860. The use of the term here 
included that sense. Plaintiff's conclusion is not impossible, but 
paralogical. In effect it would make a new contract for the par- 
ties. To adopt it would merit Judge Sanborn’s condemnation 
that the court would “appear to be cunning and astute to evade, 
rather than quick to perceive and diligent to apply, the meaning 
of the words it [the policy] contains in their plain, ordinary and 
popular sense”: McGlother vs. Prov. Mut. Acc. Co., 32 C. C. A., 
318, 321. 

The authorities most nearly in point are in direct conflict. The 
opposite views and decésions will be found ably and exhaustively 
discussed in McGlother vs. Prov., etc., Co., supra, in which 
Judge Sanborn wrote the opinion of the court and Judge Thayer 
the dissenting opinion, and in Fid. & Cas. Co. vs. Lowenstein 
(38 C. C. A., 29), in which Judge Thayer wrote the majority, 
and Judge Sanborn the dissenting, opinion. ‘The opinions of 
Judge Thayer sustain the plaintiff's contention and have been 
criticised as metaphysical. The opinions of Judge Sanborn sus- 
tain the defendant’s contention and have been criticised as math- 
ematical. The abstract merits of these judicial utterances we 
need not here discuss. Neither case controls the one at bar. Nor 
is it determined by other cases, not therein considered, which 
tend to support plaintiff's claim: .Trav. Ins. Co. vs. Ayers, 217 
Ill., 390; Omberg vs. U. S., ete., Ass’n, 101 Ky., 303; Dezell vs. 
Fid. & Cas. Co., 176 Mo., 253; Button vs. Am. etc., Co., 92 
Wis., 83. To a peculiar degree the controversies in all of these 
cases have waged around certain verbal phrases. The precise 
wording employed in the policy at bar has not been the subject 
of adjudication. It is, of course, wholly immaterial whether in 
one case the question concerned the word “poison” and that in 
the present case it concerns the word “shooting”. The essential 
differences arise in part from the qualifications attached to par- 
ticular words in most of plaintiff's cases which are not presented 
here, in part from the other words in immediate juxtaposition 
thereto, and largely from the title “Special Indemnities”, which, 
as construed in connection with other co-ordinate titles in the 
same policy, is peculiar to the instance in dispute. Moreover, in 
most of plaintiff's cases the policies exclude indemnity for any 
of the specified items; and the courts held that, as to such mat- 
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ters as the insured did not voluntarily and consciously participate 
in, the loss was due to accident, and therefore not beyond the 
company’s responsibility. Here, in any view, loss by shooting, 
however, is treated as an accident and paid. 

In Pref. Acc. Ins. Co. vs. Robinson (61 L. R. A., 145, 148; 45 
Fla., 525; 33 So., 1005), Taylor, C. J., referring to plaintiff’s 
New York and other authorities, said: “Even if [these cases] 
were sound law, the policy in litigation here seems to have been 
formed with a view to avoid the strained reasoning of the courts 
in these cases, predicated upon the use of certain words and 
forms of expression in the policies therein considered. The 
policy in this case differs materially from the contracts construed 
in those cases.” This is true of the case at bar. By construing 
this contract as a whole, the conclusion is accordingly reached 
that it provides in plain language that, in case of loss by accident 
due to shooting, the liability of the company shall be one-half of 
the amount of the ordinary accident indemnity specified for such 
loss, and that therefore the ruling of the trial court was correct. 

Order affirmed. 


VoL, XXXVI.—65, 
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SUPREME COURT OF SOUTH CAROLINA. 


EDGEFIELD MFG. CO. 
vs. 


MARYLAND CASUALTY CO.* 


Where the policy of an indemnity company had been several times re- 
newed, and it was shown could not be found after a search among 
the papers of insured, a previous policy similar, except as to dates, 
was admissible in evidence, though no search had been made among 
the papers of the officers of the insured corporation. 

The policy provided that no action should lie unless brought by insured 
for reimbursement for loss actually paid by him in satisfaction of a 
judgment within sixty days from its date. ~ 


Held, That the payment must be made within sixty days, not the action 
must be brought within that time. 


The policy provided for immediate notice of any accident and forwarding 
to the company of any service of suit, and that the company would 
defend the same unless it elected to pay. 


Held, That where the company defended after notice, that all questions as 
to failure to give prompt notice were reserved; it did not waive any 
failure to give such notice. 

Held, That where the vice-president in charge, and most of those in the 
office of the insured, had been ill with smallpox at the time of the 
accident, and the office had been closed, and his successor promptly 
gave notice after learning of the accident, there was sufficient ground 
for finding that the delay was excusable. 


Appeal from Common Pleas Circuit Court of Edgefield County. 
Action by the Fdgefield Manufacturing Company against the 
Maryland Casualty Company. Judgment for plaintiff, and de- 
fendant appeals. 


MORDECAI & GADSDEN and E. H. Fouk, for Appellant. 
Tompkins & WELLS and N. G. Evans, for Respondent. 


Woops, J. 

The Edgefield Manuiacturing Company obtained a policy of 
insurance for $3,500 in the Marvland Casualty Company to pro- 
tect it against claims for accidents to its employees. In the case 
of Jennings vs. Edgefield Mfg. Co. (72 S. C., 411) the plaintiff 
recovered a judgment of $3,500 for personal injuries. After pay- 
ment of the judgment, Edgefield Manufacturing Company 
brought this action on the insurance policy to recover $1,500; 
the insurance being limited to that amount for the death or in- 

% Decision rendered, Aug. 31, 1907. 
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jury of any one person. The plaintiff recovered judgment for 
the amount claimed, and the defendant appeals. The plaintiff 
had been insured in the defendant company for several years, 
taking a new or renewal policy at the expiration of each term of 
insurance. At the trial, after proving that a thorough search 
had been made through the company’s papers for the policy 
without finding it, the plaintiff offered in evidence as a copy, ex- 
cept as to dates, the policy issued for the preceding year. The 
defendant contends this paper should have been excluded for 
lack of evidence that a search had been made among the private 
papers of those who were officers of the company when the 
policy was in force, and for lack of sufficient evidence of the 
terms of the old policy being the same as the new. 

1. The law requires search in the place where the paper is 
presumed to be: Culpepper vs. Wheeler, 2 McMul., 66; Norris 
vs. Clinkscales, 47 S. C., 488. According to the proof here, the 
insurance policies were kept in the vault of the plaintiff com- 
pany, and there is no presumption that they were taken out and 
placed among the ptivate papers of its retiring officers. There 
was ample evidence from defendant’s own agent of the policy 
introduced being identical in terms with that sued on. It is evi- 
dent the old policy was properly admitted. It is equally evident 
its exclusion would have been far from aiding the defense. The 
complaint alleged an insurance policy without mentioning any 
condition, except plaintiff's agreement “to give the defendant 
due and reasonable notice of any accident or any suit for dam- 
ages arising from the same”. The answer admits this allegation, 
“But for greater certainty prays reference to the said policy oi 
insurance’, sets up certain conditions not referred to in the com- 
plaint, and alleges plaintiff’s failure to comply with them. Actual 
proof of the policy, therefore, was not requisite to make out the 
cause of action. The admission of the copy was of no conse- 
quence to the plaintiff, but was essential to the defense in prov- 
ing the conditions set up in the answer. 

2. The next question arises under the following clause of the 
answer: “No action shall lie against the company as respects 
any loss under this policy, unless it shall be brought by the as- 
sured himself to reimburse him for loss actually sustained and 
paid by him in satisfaction of a judgment within sixty days from 
the date of such judgment, and after trial of the issue. No such 
action shall lie unless brought within the period within which a 
claimant might sue the assured for damages unless at the expiry 
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of such period there is such an action pending against the as- 
sured, in which case an action may be brought against the com- 
pany by the assured within sixty days after final judgment has 
been rendered and satisfied as above. The company does not 
prejudice by this clause any defenses to such action which it may 
be entitled to make under this policy.” The policy covered the 
year beginning May 6, 1903, and ending May 6, 1904. Jennings 
received his injury October 21, 1903, brought his action Janu- 
ary 6, 1904, and recovered judgment in November, 1904. The 
remittitur from the Supreme Court was sent down October 19, 
1905. The plaintiff paid the judgment October 24, 1905, and 
brought this action January 23, 1906. The suit was not brought 
within sixty days after the final judgment, and the defendant 
contends this is fatal. The circuit judge construed the first sen- 
tence of the condition of the policy, above quoted, to mean pay- 
ment must be made by the assured of any judgment in favor of 
an employee for personal injury within sixty days from the date 
of the judgment. Nothing about this section of the policy is 
clear except the obscurity. The language will fairly bear the 
construction placed on it by the circuit judge. The insurer 
framed the clause as a condition of its liability, and obscurity 
and ambiguity will be solved againt it: Sample vs. Ins. Co., 46 
S. C., 491; Moulor vs. Am. Ins. Co., 111 U. S., 335. On this 
principle, the charge of the circuit judge on this point must be 
sustained. Inasmuch as the record in the clerk’s office showed 
the payment of the judgment in less than sixty days after the 
final judgment of the Supreme Court, this stipulation of the 
policy disappears as a defense, and the giving or refusing an 
instruction as to the validity of such conditions could be of no 
consequence. 

3. The defendant submits, in the next place, it was relieved 
from liability by failure of the plaintiff to comply with the first 
of these additional stipulations in the policy: “The assured upon 
the occurrence of an accident shall give immediate written no- 
tice thereof, with the fullest information obtainable at the time 
to the home office of the company at Baltimore, Md., or to its 
duly authorized agent. He shall give like notice, with full par- 
ticulars of any claim that may be made on account of such acci- 
dent, and shall at all times render to the company all co-opera- 
tion and assistance in his power. (2) If thereafter any suit is 
brought against the assured to enforce a claim for damages on 
account of an accident covered by this policy, the assured shall 
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immediately forward to the home office of the company every 
summons or other process as soon as the same shall have been 
served on him, and the company will, at its own cost, defend 
against such proceedings in the name and on behalf of the as- 
sured, or settle the same, unless it shall elect to pay the assured 
the indemnity provided for in clause A of special agreements as 
limited therein.” ‘There was no evidence of waiver by the de- 
fendant of the requirement as to notice of the accident. It is 
true the Maryland Casualty Company participated in the de- 
fense of the suit of Jennings, but it did so after explicit notice by 
letters to the Edgefield Manufacturing Company that all ques- 
tions as to the alleged failure to give prompt notice of the in- 
jury to Jennings were reserved; and to this express reservation 
the plaintiff made no objection. The letters introduced ex- 
pressed explicit refusal to waive this requirement of the policy, 
and the Circuit Court erred in not having so interpreted them to 
the jury: Toale vs. Tel. Co., 76 S. C., 248; Eaker vs. Tel. Co., 
75 8. C.,97; Matthie vs. Ins. Co., 174 N. Y., 489; Donogh vs. 
Farmers’ Ins. Co., 104 Mich., 503. 

4. The defendant offered evidence, taken de bene esse, show- 
ing the date when the notice of the accident to Jennings and of 
his suit was received from the plaintiff, its refusal to waive the 
stipulation, and the importance of prompt notice of the accident 
and of the suit. The depositions were ruled out because there 
was nothing to show the testimony was reduced to writing by 
the officer himself, or by the witness in his presence, and because 
the typewritten pages were not initialed. We do not think these 
were sound objections to the admission of the depositions. The 
court cannot presume the testimony to have been taken by a 
stenographer and afterward typewritten, and therefore requiring 
a certificate that it had been read over to the witness. In taking 
testimony de bene esse typewriting is as any other writing: 
Stoddard vs. Hill, 38 S. C., 39c. Typewriting is common, and 
there is no presumption against its use by the officer or witness 
in reducing the testimony as required by the statute. Rule 12 
of the Circuit Court (33 S. E., viii.) lavs down certain require- 
ments as to the size and minimum weight of paper to be used 
for typewriting “original pleadings and other proceedings”, and 
also as to initialing the pages. In a broad sense, the term “pro- 
ceedings” used in the rule would embrace the taking of testimony 
de bene esse. The object of the rule is to prevent mistake or 
imposition, and, as to other pleadings and proceedings, there is 
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no safeguard prescribed by statute. But the statute lays down 
with particularity the safeguards to be used for preserving the 
integrity of testimony taken de bene esse. These seem quite 
adequate; and the reasonable view is that the judge meant to 
safeguard such proceedings as the General Assembly had not 
already safeguarded by statute. This conclusion is strengthened 
by the consideration of the inconvenience that would arise from 
requiring observance of excessive formalities by officers outside 
of the state unfamiliar with our rules of court. The testimony 
taken de bene esse should have been admitted. 

5. The final question is: Did the refusal to charge there was 
no evidence of waiver, and the rejection of the evidence taken 
de bene esse, so prejudice the defendant as to warrant this court 
in ordering a new trial? The stipulations that the insured should 
give immediate notice of an accident and full information con- 
cerning it, and send the summons immediately to the insured 
company, means that these things should be done with reason- 
able promptness under the circumstances, not that they should 
be done literally without the lapse of any time. The numerous 
authorities on this point are collated in 21 Cyc., 1731, 1732. 
What is reasonable promptness under such stipulation is usually 
a question of fact for the jury. There was evidence that Price, 
vice-president and treasurer in charge of the mill, was in ex- 
treme ill health, though trying to attend to the duties of his 
office, when the accident happened to Jennings, and grew worse 
until his death in February, 1904. Mr. A. S. Tompkins then took 
charge of the offices of the mill, as temporary successor to Price. 
In March, 1904, Mr. Tompkins was made aware for the first time 
that his company had casualty insurance by finding the policy 
among the papers of the company, and on the same day gave 
the casualty company notice of the accident, and offered to 
send it the summons served on behalf of Jennings. Mr. Tomp- 
kins thus sums up in his evidence the reasons for the delay: 
“That is when I found the policy. Not only had Mr. Price been 
sick, but the balance of the people in the office nearly all had 
smallpox. The entire office had three or four months’ yacation 
by Mr. Price being in a dying condition; quarantined on account 
oi smallpox. That was the condition of things at the time this 
accident occurred and shortly after. We had these conditions 
to contend with. The mill was almost entirely at a standstill.” 
All this evidence was undisputed, and there is no suggestion 
against its credibility. The testimony taken de bene esse proves 
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nothing more than the delay in giving the notice of the accident 
and in sending the summons, and the importance to the company 
of promptness in these matters. 

In view of these facts, it is evident a jury could not reasonably 
reach any other conclusion than that the delay was excusable, 
and the notice given and the summons sent with all promptness 
to be fairly expected and exacted. We do not say there was not 
a scintilla of evidence supporting the defense; and, if the ver- 
dict had been for the defendant, the scintilla would have pre- 
vented this court from ordering a new trial for lack of facts to 
sustain the defense. But this court should not order a new trial 
where from an examination of the record it has no doubt the 
verdict of any fair jury would have been the same, even if no 
error had been committed. In such a case the errors should be 
regarded not prejudicial. 

The judgment of this court is that the judgment of the Circuit 
Court be affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


EAST CAROLINA RY. CO. 
v8. 


MARYLAND CASUALTY CO.* 


An employers’ liability contract stipulated that it should not cover loss 
for injuries to, or caused by, any employee unless his wages were 
included in the estimated wages named in the schedule. 


Heid, That in order to make the indemnity company liable, the wages of 
both the injured and the injurer must be included in the schedule. 


Appeal from Superior Court, Edgecombe County. Action by 
the East Carolina Railway Company against the Maryland Casu- 
alty Company. Judgment for defendant. Plaintiff appeals. 


Statement of facts by WALKER, J. 

This action was brought by the plaintiff to recover $1,999, al- 
leged to be due on a contract to indemnify it against liability to 
its employees, which was the amount theretofore adjudged to 
one J. G. Andrews, an employee of the plaintiff, on account of 
“® Decision rendered, Oct.8,1007.. 2 #2#£2£2£2£2£+.° °° °° 
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injuries received by the negligence of Henry Clark Bridgers, 
another of its employees, in a suit brought by him against the 
plaintiff. The policy of the defendant indemnifies “against loss 
from common-law or statutory liability ; for damages on account 
of bodily injuries, fatal or nonfatal, accidentally suffered within 
the period of this policy by any employee or employees of the 
assured, while on duty at the places and in the occupations men- 
tioned in this application, in and during the continuance of the 
work described in this application”. But the liability is limited 
by the following clause: “This policy does not cover loss for 
liability for injuries as aforesaid to, or caused by, any person 
unless his wages are included in the estimated wages named in 
the schedule, and he is on duty at the time of the accident in an 
occupation hereinafter described at the place or places men- 
tioned in the schedule.” It appeared that Andrews’s compensa- 
tion as an employee of the plaintiff was included in the estimated 
wages named in the schedule which is a part of the policy, while 
Bridgers’s were not so included. Issues were submitted to the 
jury and answered by consent, as follows: “(1) Was J. G. An- 
drews, at the time of the injuries for which he obtained the judg- 
ment in controversy, an emplovee of the plaintiff, and was he 
on the payroll and his wages included in the estimated wages 
named in the schedule? Yes. (2) Were the injuries to J. G. 
Andrews for which the judgment was obtained caused by an 
employee of the plaintiff, and, if so, who? Yes; Henry Clark 
Bridgers, who was at the time running as engineman, and who 
held the office of president and general manager. (3) Were the 
wages of such employee included in the estimated wages named 
in the schedule? No.” The court, upon the verdict, was of the 
opinion that the defendant was not liable to the plaintiff upon 
the contract and so adjudged. The plaintiff thereupon appealed. 


Joun L. BripGERS, for Apfellant. 
Jacos BATTLE, for Appellee. 


WALKER, J. (after stating the facts as above). 

The policy upon which this suit was brought is most clearly re- 
stricted to cases where the injury results to an employee of the 
insured from the negligence of some other employee, whose 
wages were on the payroll of the company and included or con- 
sidered in the estimate upon which the premium was computed. 
Parties who are sui juris must be permitted to make contracts 
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for themselves, and the court, in the absence of any equitable 
element invoking its protection in favor of one or the other of 
the parties, must take the contract as it finds it and so construe 
it. It is true that, in passing upon contracts of insurance or in- 
demnity like the one now in hand, the courts have adopted certain 
canons of interpretation, one of which is that the contract will 
be liberally construed in favor of the assured, so as not to defeat, 
without a clear necessity, his claim for indemnity. When doubt 
arises by reason of the language employed to express the agree- 
ment, so that it admits of two interpretations, the courts, as a 
general rule, adopt that one which, without any violence to the 
words selected by the parties, will sanction the claim and cover 
the loss: Goodwin vs. Assur. Society, 97 Iowa, 226; Kendrick 
vs. Ins. Co., 124 N. C., 315. The leading idea which controls in 
such cases was well stated by Judge Douglas in Grabbs vs. Ins. 
Co. (125 N. C., 399): “The extraordinary development of insur- 
ance and its necessary adaptation to the varying and complicated 
business relations of a progressive age tax the utmost ability of 
the courts. But, while different conditions may require the ap- 
plication of different rules, one great principle must always be 
kept in view, and that is the ultimate object of all insurance. 
While we should protect the companies against all unjust claims, 
and enforce all reasonable regulations necessary for their protec- 
tion, we must not forget that the primary object of all insurance 
is to insure. We cannot permit insurance companies by unrea- 
sonable stipulations to evade the payment of such indemnity 
when justly due, and thus defeat the very object of their exist- 
ence.” And so, in Bank vs. Fid. & Dep. Co. (128 N. C., 371) 
the same learned judge tersely restated the rule: “The object 
of an indemnifying bond is to indemnify ; and if it fails to do this, 
either directly or indirectly, it fails to accomplish its primary. 
purpose, and becomes worse than useless. It is worthless as an 
actual security, and misleading as a pretended one.” The Su- 
preme Court of the United States is equally explicit: “If, look- 
ing at its provisions, the bond is fairly and reasonably susceptible 
of two corlstructions, one favorable to the bank, and the other 
favorable to the surety company, the former, if consistent with 
the objects for which the bond was given, must be adopted, and 
this for the reason that the instrument, which the court is invited 
to interpret, was drawn by the attorneys, officers or agents of 
the surety company. This is a well-established rule in the law of 
insurance: Am. & Surety Co. vs. Pauly, 170 U. S., 144. In 
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Bray vs. Ins. Co. (139 N. C., 393), in considering the same prin- 
ciple of construction, where the meaning of any provision or of 
the entire policy is uncertain, we held that the interpretation 
should be such as to favor the plaintiff, or party insured or in- 
demnified, assigning, as one all-sufficient reason for this view of 
the matter, “that the company has had the time and the oppor- 
tunity, with a view to its own interest, to make clear its meaning, 
by selecting with care and precision language fit to convey it, 
and if it has failed to do so the consequences of failure should 
not even be shared by the assured, so as to deprive him of the 
benefit of the contract, as one of indemnity for his loss”. Prob- 
ably the most important general rule guiding courts in the con- 
struction of insurance policies is that all doubt or uncertainty, as 
to the meaning of the contract, shall be resolved in favor of the 
insured: Vance on Insurance, p. 592. The latter author also 
says: “This rule, it is well settled, applies in full force to those 
contracts of special insurance which, unfortunately for both in- 
surers and insured, are often filled with numerous conditions, 
the legal significance and economic purpose of which are alike 
uncertain: Jones vs. Casualty Co., t40 N. C., 264; Bank vs. 
Ins. Co., 95 U. S., 673; Lumber Co. vs. Fid. & Cas. Co., 63 
Minn., 286; Fenton vs. Fid. & Cas. Co., 36 Ore., 283. This 
court has distinctly declared that, if a contract of insurance is 
reasonably susceptible of two constructions, the uniform rule in 
all courts is to adopt that which is most favorable to the insured: 
Rayburn vs. Casualty Co., 138 N. C., 382; Bank vs. Ins. Co., 95 
U. S., 673; Jones vs. Casualty Co., 140 N. C., 265. But while 
this salutary rule is well established, it is never enforced except 
in those cases to which it is strictly applicable, and which come 
within its reason and purpose, and while we generally favor the 
insured when the company by language of its own selection has 
created a doubt as to what was meant, the rule will never be car- 
ried so far as to make a contract for the parties different from 
what they have made for themselves, and it is not applicable 
when the intent of the parties has been clearly expressed and 
their rights can with certainty be ascertained from the language 
as used: Bray vs. Ins. Co., 139 N. C., 393; Duran vs. Ins. Co., 
63 Vt., 437; Vance on Insurance, p. 593. 

In this case it is perfectly clear what the parties meant. In- 
deed, there cannot well be two opinions about it. They have 
plainly contracted that the plaintiff should not be indemnified for 
any loss arising to one of its servants who is injured, and who 
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is either not on the payroll, or within the list of estimated wages, 
or who was injured by a fellow servant not within the same cate- 
gory. Ifthe employee injured is not on the payroll, or if the em- 
ployee who injured him by his negligence is not, there is no lia- 
bility. The exception is inclusive of both classes of servants, 
although expressed alternately, or, as counsel said, disjunctively. 
Stated differently, the plaintiff, in order to recover, must have 
shown that both of the servants, the injurer and the injured, were 
on the payroil and within the descriptive words of the exception 
from liability. This is not an unreasonable view of the matter, 
as the basis of calculating the premium to be paid is just this 
very stipulation and requirement. If we should hold the plain- 
tiff entitled to recover, he would clearly receive a benefit and 
indemnity for which he had never paid the defendant, and, when 
it asserts the defendant’s liability to it, the latter may well reply: 
“Non hec in foedera veni.” 

The able and learned brief of Judge Battle is conclusive upon 
the question, and we do not hesitate to follow it, although con- 
fronted by a very able and ingenious one by Mr. Bridgers. We 
do not understand why plaintiff sues generally for $1,999, when 
a sum demanded, not exceeding $2,000, exclusive of interest and 
costs, takes the case out of the jurisdiction of the Federal courts: 
4 Fed. St. Ann., pp. 265, 312; Coffin vs. Railroad (C. C.), 118 
Fed., 688. 

The judgment of the court upon the verdict was correct and 
we affirm it. 


Affirmed. 
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SUPREME COURT OF GEORGIA. 


WHEELER 
v8. 


FIDELITY & CASUALTY CO. oF NEw York.* 


The petition sets forth no cause of action, and was properly dismissed 
on demurrer. 
error from Superior Court, Chatham County. Action by F. 
F. Wheeler against the Fidelity & Casualty Company of New 
York. Judgment jor defendant, and plaintiff brings error. 


Statement of facts by Coss, P. J. 

Wheeler sued the Fidelity & Casualty Company, alleging that 
the defendant was indebted to him in a stated sum on a policy of 
accident insurance. The policy insured the plaintiff against 
“disability or death resulting directly, and independently of all 
other causes, from bodily injuries sustained through external, 
violent and accidental means (suicide, sane or insane, not in- 
cluded)”. The policy, in different clauses, made stipulations in 
reference to the terms upon which the insured would or would 
not be entitled to indemnity; such clauses containing such ex- 
pressions as: “If said injuries shall’, etc. The policy also con- 
tained the following clause: “In case a person other than the 
insured or his legal representatives is specifically named as bene- 
ficiary, then, and not otherwise, this policy shall also, in con- 
sideration of the premium, insure the person so named as bene- 
ficiary against disability or death resulting directly, and independ- 
ently of ali other causes, from bodily injuries sustained through 
external, violent and accidental means (suicide, sane or insane, 
not included), and received by said person while riding as a pas- 
senger in or on a public conveyance propelled by steam, elec- 
tricity, compressed air or cable, and provided for passenger serv- 
ice, including a passenger elevator”. It was alleged that Lela 
Wheeler, wife of the plaintiff, was specifically named as the bene- 
ficiary in the policy, and that she died as the result of a gunshot 
wound accidentally inflicted. The shot that killed her was fired 
from a passing street passenger car, propelled by electricity. The 
conductor of the car got into an altercation with a passenger, and 
shot at the passenger in the car, and the bullet struck the plain- 
~# Decision rendered, Aug. 12,1907. SyllabusbytheCourt.  ssS—S™S 
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tiff's wife while she was going up the front steps of her home on 
the street along which the car was passing. It was alleged that 
the soliciting agent of the defendant, at the time the policy was 
sold, represented that the plaintiff would be indemnified in the 
sum named in the policy in the event that his. wife should die 
as the result of an external, violent or accidental means, whether 
received on a car or otherwise; that the agent stated that it was 
a new form of insurance which furnished greater protection than 
any policy that had ever been issued; that this was an induce- 
ment held out to the plaintiff to take the policy: By amendment 
it was alleged that at the time the plaintiff paid the renewal pre- 
mium the defendant was issuing two forms of policies for the 
same premium, in one of which the liability was not confined and 
limited, and in the other of which it was confined and limited by 
express words; and that the plaintiff paid the renewal premium 
upon the faith of the representation made to him that the policy 
covered all of the injuries of the nature and character of those 
which resulted in the death of his wife. The defendants filed a 
general demurrer; and also a special demurrer to that portion 
of the petition relating to the representations of the soliciting 
agent, upon the ground that whatever representations might 
have been made were merged into the written contract, and the 
terms of the writing could not be varied by parol testimony. 


R. R. RicHarps, for Plaintiff in Error. . 
GARRARD & MELDRIM, for Defendant in Error. 


Coss, P. J. (after stating the facts as above). 

If the stipulation in the policy providing for indemnity to the 
insured for loss resulting from the death or disability of his wife 
is interpreted as it stands alone, there can be but little question 
that under the terms of the stipulation there was to be no liability 
upon the company unless the death or disability resulted from an 
injury to the wife while she was a passenger upon a car or an 
elevator. The words are clear and unequivocal. This clause in 
the policy is entirely free from ambiguity. But it is said this 
clause should be interpreted in the light of the entire contract, 
and this is the correct rule. And if there is any other clause or 
stipulation in the policy which would enlarge the liability of the 
company to the plaintiff growing out of accidents to the wife, 
then the company would be liable to the extent to which the 
terms of the policy enlarged the liability, but no further. The 
insured is indemnified against disability and death resulting from 
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bodily injury sustained through external, violent or accidental 
means, except in those cases where the disability or death may 
result from causes made the subject of express exceptions in the 
policy. The policy then asserts that “if said injuries” shall disable 
the insured, etc., the company will pay a certain amount per 
week, “if said bodily injuries” are received by the insured while 
riding as a passenger in a public conveyance, etc., the amount 
paid to be stated amounts, etc.; and again, “if said injuries” shall 
not wholly disable the insured, the indemnity shall be paid in a 
prescribed manner. And in other clauses there are different 
stipulations in reference to the indemnity, preceded by the words, 
“if said injuries”. The clause containing the stipulation upon 
which the present suit is based follows all of these clauses. It is 
argued, because there is in that clause the expression, “This 
policy shall also, in consideration of the premiums, insure the 
person so named as beneficiary against disability and death”, etc., 
that all stipulations preceding this clause are carried into it, and 
authorize a claim of indemnity in the event of the death or disa- 
bility of the beneficiary under the same conditions where such 
claim could be made by the insured himself; that the subject- 
matter of the policy is indemnity against death or disability by 
accidental means of every character, except those expressly ex- 
cepted, of both the insured and the beneficiary; and that, when 
the policy is construed as a whole, the insured is indemnified 
against the death or disability of himself, and also against the 
death or disability of the beneficiary. We cannot agree to this 
view. While we recognize the rule that a policy of insurance 
must be construed most strongly against the insurer, still the 
words of the policy must be given the meaning which they ordi- 
narily bear; and where it is manifest that it was the intention of 
the insurer that liability should attach only in given circum- 
stances, the law will uphold the contract according to its true 
intent and import. We do not think there is any ambiguity what- 
ever in the clause of the policy providing for indemnity resulting 
from death or disability of the beneficiary. Nor do we think 
there is any stipulation in the policy which can be properly held 
to vary or alter the plain and evident meaning of the terms in 
this clause. The writing being unambiguous, parol evidence as 
to what was said by the parties at the time it was executed will 
not be admitted to vary or alter the terms of the writing. The 
petition set forth no cause of action, and was properly dismissed 
on demurrer. 
Judgment affirmed. All the justices concur, 
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SUPREME COURT OF TENNESSEE. 


PATTON 
v8. 


CONTINENTAL CASUALTY CO.* 


In Tennessee the acceptance of service by the Insurance Commissioner 
is sufficient, under the code, to bring a foreign company doing busi- 
ness there before the court. The liability of such company, however, 
is not limited by the provision that the authority to accept such 
service shall continue while any liability of the company within the 
state remains. 


It was agreed between the insured and the company that the premiums 
were to be placed in the hands of the railway company for which he 
worked, and from which the company should receive them. The for- 
mer had two weeks after demand was made in which to make pay- 
ment. The money was in its hands at the time of insured’s death, 
but payment was refused two weeks later because he was no longer 
in its employ. 

Held, That the policy did not lapse, but allowance should be made for the 
unpaid premium. 

Appeal from Chancery Court, Washington County. Action 
by Nellie M. Patton against the Continental Casualty Company. 


From a decree for plaintiff, defendant appeals. 


KIRKPATRICK, JOHNSON & MILLER, for Appellant. 
HARR & Burrow, for Appellee. 


NEIL, J. 

The defendant is a private corporation having its principal 
office and place of business in the city of Chicago, state of [lli- 
nois. Harry L. Patton obtained from defendant a policy of in- 
surance on his life, bearing date August 23, 1905. He was at 
that time a freight brakeman on the Norfolk & Western Rail- 
road, remaining in the service of that company in that capacity 
until the date of his death, November Io, 1905. 

The policy provided on its face for the payment of a weekly in- 
demuity of $10 in the event the insured should be injured while 
the contract was in force, and for the payment of the full amount 
of $1,000 in the event of the death of the said Harry L. Patton. 

After the death of the insured, notice was given and the proot 
required to be made by the terms of the policy was made and de- 
livered to the defendant. The defendant refused to pay on the 
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ground that at the time of the death of the insured he was in de- 
fault in the payment of premiums. ‘Thereupon the present suit 
was brought by his mother, the beneficiary in the policy, claim- 
ing to be a resident of Tennessee. 

The defendant filed a plea in abatement and also an answer. 

The plea in abatement stated the following as a matter of 
abatement :— 

“The complainant is not a resident of the state of Tennessee, 
nor was she at the time of filing her bill, but was a nonresident 
thereof; and defendant is a nonresident foreign corporation, and 
has no local agent or officer in Washington County. This suit is 
brought to collect the amount of an insurance policy, which 
policy was written beyond the limits of this state. The insurer, 
or this respondent, the insured, Harry L. Patton, and the bene- 
ficiary, the complainant in the bill, were all at the time nonresi- 
dents of and beyond the limits of this state, and the accident 
which caused the death of the insured, said Harry L., occurred 
in another state, and his death resulting there. Therefore this 
respondent is not suable in this state, and was only brought here 
before the court by substitute service of process on Reau E. 
Folk, Insurance Commissioner for this state, residing in Nash- 
ville, the seat of government, and respondent says that this court 
ought not to take further jurisdiction of the cause.” 

The answer filed set up as a defense substantially that the 
insured was in arrears on his premiums when the accident oc- 
curred, and the policy had been forieited. The plea was set down 
for argument as to its sufficiency, and was sustained by the 
chancellor. Thereupon the complainant took issue upon the 
plea, and an agreement was filed by the parties, to the effect that 
at the time the suit was brought the insurance company had 
been doing business in Tennessee for more than a year, and was 
then doing business, and that it had appointed Reau E. Folk, 
the Commissioner of Insurance, as its agent to accept service of 
process. 

i.vidence was also introduced by the complainant for the pur- 
pose of showing that she was, at the time the suit was brought, a 
resident and citizen of Tennessee, and there was proof to the 
contrary introduced by the defendant. 

Evidence was also introduced by both sides as to the merits 
of the controversy. 

The chancellor decreed in favor of the complainant, render- 
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ing a judgment for $1,094, and from this judgment the defend- 
ant appealed to this court and has here assigned errors. 

It is insisted for complainant that when the fact was admitted 
that the defendant was doing business in Tennessee, and had 
appointed the Insurance Commissioner as its agent to accept 
service of process, the plea in abatement became immaterial. 
As we understand the position, it is that the plea in abatement 
was probably good upon its face, and properly sustained by the 
chancellor, but that, when this new matter was brought forward 
under the replication to the plea, it was shown that Mr. Folk 
was properly the agent of the insurance company, and might be 
served with process. 

Without passing upon the technical aspect of the matter thus 
presented, we think the question is open for consideration 
whether a nonresident holder of an insurance policy may sue a 
foreign insurance company in this state, by having the Insur- 
ance Commissioner to accept service of process. 

It is observed that in this state of the question we have as- 
sumed that Mrs. Patton was, at the time the suit was brought, a 
nonresident of the state. In the view we take of the case, it is 
unnecessary that the point shall be determined on the evidence. 
It suffices simply to treat her as if she were a nonresident suing. 
The policy of insurance was obtained by the insured in West 
Virginia, and he was killed there. At the time it was so pro- 
cured, the mother of the insured was a resident and citizen of 
North Carolina. 

It has long been the custom in this state to permit suits 
against foreign companies for torts committed outside of this 
state: Whitlow vs. N., C. & St. L. Ry. Co., 114 Tenn., 344, and 
cases cited. In Staté ex rel. vs. Telephone & Telegraph Co. 
{114 Tenn., 194, 200) the general proposition is stated that the 
admission of a foreign corporation to do business in this state is 
a matter of comity, and not of right, so that, when such corpora- 
tion enters the state and undertakes to do business here, it be- 
comes amenable to our laws and subject to the jurisdiction of 
our courts, exactly as a private individual or domestic corpora- 
tion. 

it has always been the custom in this state to permit suits 
upon contracts, regardless of the place of the creation of the 
contract. In 6 Thompson on Corporations, § 8004, after stating 
certain cases holding that suits could not be brought by non- 


resident persons or ‘corporations against foreign corporations 
VoL. XXXVI.—66. 
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upon contracts made and to be performed outside of the state of 
the forum, although the foreign corporation had an agent in the 
state on whom the process might be served, the author said :— 

“Contrary to the foregoing, there are holdings to the effect 
that when a corporation comes within the state for the purpose 
of doing business, and appoints an attorney or agent on whom 
process agairst it may be served with like effect as if it existed 
in the state, it may be sued by nonresidents upon contracts made 
outside of the state in like manner as a natural person may be 
sued. This view of the law enlarges the operation of statutes 
under which foreign corporations subject themselves to the 
jurisdiction of domestic tribunals, so as to give such tribunals 
jurisdiction over them in respect to all actions, and for all pur- 
poses, as corporations.” 

In the case of Johnson vs. Trade Ins. Co. (132 Mass., 432), re- 
ferred to in the notes to the section just quoted, it was held that 
a citizen of Delaware could maintain, in a court of Massachu- 
setts, an action against a corporation created under the laws of 
New Jersey, upon a policy of insurance issued in Pennsylvania 
upon property in Delaware, and payable to the plaintiff as mort- 
gagee; the New Jersey insurance company having complied 
with the statutes of Massachusetts entitling it to do business in 
that state, by appointing the Insurance Commissioner of the 
state its attorney, “upon whom lawful processes, in any action 
or proceeding against the company, may be served with like 
effect as if the company existed in this commonwealth”, and 
being actually engaged in business within the state of Massa- 
chusetts at the time of the commencement of the suit. 

In a note to Abbeville, etc., Co. vs. Western, etc., Co. (85 Am. 
St. Rep., 922) it is said :-— 

“The question of jurisdiction is not dependent on the cause 
of action arising within the state or nation in whose courts re- 
dress is sought, nor upon the plaintiff's being a citizen or resi- 
dent thereof, unless, indeed, some statute makes that question 
material and controlling. Therefore, if a foreign corporation has 
placed itself in a.position where process issued by the courts of 
a state or nation can be lawfully served upon it, and such service 
is made within the territorial limits of the state or nation, its 
courts are competent to proceed, though the cause of action did 
not arise within its limits, unless its constitution or statutes pro- 
hibit, or, at least, do not sustain, such proceeding. Process hav- 
ing been regularly served upon a foreign corporation, it cannot, 
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any more than when the defendant is a nonresident natural per- 
son, defeat the action on the ground either that the plaintiff is a 
nonresident, or that his cause of action depends on a transaction 
occurring in another state or country; and this rule is equally 
applicable, whether the action is for a tort committed, or a con- 
tract entered into, beyond the jurisdiction”—citing Williams vs. 
Pope Mfg. Co., 52 La. Ann., 1417; Johnston vs. Trade Ins. Co., 
supra; Pullman Palace Car Co. vs. Lawrence, 74 Miss., 782; 
Mutual Life Ins. Co. vs. Nichols (Tex. Civ. App.), 24 S. W., 910; 
United States vs. Southern Pac. Ry. Co. (C. C.), 49 Fed., 297; 
Gilbert vs. New Zealand Ins. Co. (C. C.), 49 Fed., 884; Denver, 
etc., R. R. Co. vs. Roller, 41 C. C. A., 22; Barrow S. S. Co. vs. 
Kane, 170 U. S., 100. See, also, 19 Cyc., 1341, note 66, and 
cases cited; Clark on Corp. (2d Ed.), p. 630, note 126, and cases 
cited. 

Referring to our statutes which bear specially upon the mat- 
ter in hand, it is provided, in the requisites for obtaining the right 
to do business in this state by a foreign insurance company, 
among other things, that 


It shall satisfy the Insurance Commissioner that it is fully and 
legally organized under the laws of its state or government to 
do the business it proposes to transact; that, if a life insur- 
ance company, it has on deposit with the treasurer of this state, 
or with the proper officer of some other state, securities to the 
actual cash value of at least one hundred thousand dollars, 
consisting of the bonds, of this state, the United States, or the 
state in which such company is organized, or notes or bonds 
secured by mortgages on real estate for double the amount, 
and such companies shall file with the Insurance Commissioner 
the certificate of the official with whom the securities are de- 
posited, stating the time and amount of each of said bonds, 
notes or stocks, and that he is satisfied that they are worth 
one hundred thousand dollars, and that the deposit is made 
with him by the company for the protection of all policyhold- 
ers and creditors in the United States. It shall, by duly exe- 
cuted instrument filed in his office, constitute and appoint the 
Insurance Commissioner, or his successor, its true and iawful 
attorney, upon whom all lawful processes in any action or 
legal proceeding against it may be served, and therein shall 
agree that any lawful process against it, which may be served 
upon its said attorney, shall be of the same force and validity 
as if served on the company, and that the authority thereof 
shall continue in force, irrevocably, as long as any liability of 
the company remains outstanding in this state. Any process 
issued by any court of record in this state, and served upon 
such Commissioner by the proper officer of the county in 
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which said Commissioner may have his office, shall be deemed 
a sufficient process on said company, and it is hereby made 
the duty of the Insurance Commissioner, promptly, after such 
service of process by any claimant, to forward, by registered 
mail, an exact copy of such notice to the company.—[Shan- 
non’s Code, § 3292, subsecs. 2, 3. 


In the present case the service of process was acknowledged 
by the Insurance Commissioner, and on the principles already 
stated we are of the opinion that the service was properly made, 
and the company was brought before the court. 

Special remark is made by counsel for the defendant upon the 
language in subsection 3, “that the authority thereof shall con- 
tinue in force irrevocably, as long as any liability of the company 
remains Outstanding in this state”. It is argued from this pro- 
vision that it was intended to limit the liability of the insurance 
company to suit on contracts or obligations arising within this 
state. We do not think this construction is sound. It is true 
that under this provision the insurance company, if it had no 
obligations outstanding in this state, might revoke the power oi 
the Insurance Commissioner; but so long as the authority re- 
mains unrevoked the Insurance Commissioner stands as the rep- 
resentative of the insurance company for the purpose of serving 
process on all rights of action on which the company is amen- 
able to suit. The limitation is not in respect of the kinds of suits 
which may be brought, but marks only the power of the insur- 
ance company to revoke the agency for all purposes. 

The question arose in Louisiana in the case of State vs. North 
American Land Co. (106 La., 621), as to the right of a nonresi- 
dent to sue upon a foreign cause of action, and it was held as we 
hold it here. 

We are of the opinion, therefore, that, even treating the com- 
plainant as a nonresident at the time she brought her suit, it 
might be well maintained by her if her case, upon the merits, be 
made out. 

The merits of this controversy are with complainant. No ex- 
tended discussion is needed upon this part of the litigation. It is 
sufficient to say that we find from the testimony that, under the 
method of payment agreed upon between the parties, the insured 
had fully complied with his duty. The money was to be placed 
in the hands of the railway company, to which the insurance 
company was to resort for payment. The money was so placed 
before the death of the insured, and was there at the time he was 
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killed. At the time of his death the payment was not yet due, 
under the course of business theretofore practiced between the 
insurance company and the railway company. Demand was 
made upon the railway company by the insurance company for 
payment of the premium, but the railway company had until the 
24th of November to pay. In the meantime, on the 1oth of the 
month, the insured had died. On the 24th the railway company, 
although the money was then in its hands, refused to pay on the 
ground that the deceased was no longer in its service. The 
policy matured at the death of the insured. The rights of the 
beneticiary could not, therefore, be defeated by the conduct, just 
referred to, of the railway company. All that the insurance com- 
pany can claim on these facts is a deduction of the amount of the 
current premium from the sum due on the policy. The chancel- 
lor allowed this. 

There is no error in the decree of the chancellor, and it must 
be affirmed. ' 


1046 Insurance Law Journal. [Nov., 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SIXTH CIRCUIT. 





NEW AMSTERDAM CASUALTY CO. 
v8, 


SHIELDS.* 


Where the insured, under an accident policy, died of appendicitis, and 
the testimony of physicians was conflicting as to whether it was 
caused by accident or disease, the question is for the jury. 


The policy insured against death by accident, when from bodily injuries 
which, independently of all other causes, are effected solely and ex- 
clusively by external and accidental means. 


Held, That if the insured had entirely recovered from previous attacks 
oi appendicitis, so that there was only a susceptibility to an exciting 
cause, and such cause was an accident within the policy, the policy 
was liable, but if the disease still actually existed and was rendered 
active by the accident, there could be no recovery. 


The attorney’s fees allowed in this case were within the discretion of the 
jury. 


In Error to the Circuit Court of the United States for the 
Middle District of Tennessee. 


CLARENCE T. Boyp, for Plaintiff in Error. 
WALTER STOKES, for Defendant in Error. 


RICHARDS, C. J. 

This was a suit upon a policy of accident insurance issued by 
the New Amsterdam Casualty Company to Oliver H. Shfelds for 
the sum of $5,000, his wife, Julia M. Shields, being the benefici- 
ary. The policy provided that in case of loss of life by accident 
the company would pay Julia M. Shields $5,000, and also for any 
surgical operation for appendicitis $100. While the policy was 
in force, on Thursday, September 7, 1905, Mr. Shields was driv- 
ing in a buggy, when a front wheel ran off and he was thrown 
against the dashboard, striking his abdomen. That night he 
complained to his wife of pain in his bowels, especially on the 
right side. The next day, Friday, he was at his office, and that 
afternoon spoke to his family physician, Dr. Wood, of the acci- 
dent and of the soreness in his bowels. That night he was sud- 
denly seized with severe cramping pains in the abdomen, nausea, 
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vomiting, high fever and rapid pulse. Dr. Wood could not be 
reached, so Dr. Ewing was called over the telephone and pre- 
scribed castor oil and morphia. On Saturday his condition was 
worse. Dr. Wood was sent for, and upon his arrival found the 
patient suffering severely from pains in the abdomen; had been 
vomiting, temperature high, pulse rapid and irritable, abdomen 
distended, and his right side very tender and rigid. On Sunday 
morning Dr. Douglas, a surgeon of high reputation, was called 
in consultation by Dr. Wood. ‘They diagnosed the case as acute 
appendicitis, and that afternoon removed the patient to Dr. 
Douglas’s infirmary. The following Tuesday, September 12th, 
Dr. Douglas. with the assistance of Drs. Wood and Tigert, per- 
formed an operation. This disclosed that the trouble was acute 
appendicitis, septic peritonitis and locked bowel. Mr. Shields 
died on Thursday, September 14th. 

Obviously, the question of fact in the case was whether the 
fall against the dashboard of the buggy caused the attack of ap- 
pendicitis which brought about the death of the insured. It 
appears that Mr. Shields had had two attacks of appendicitis 
ten or twelve vears before his final one. The physicians and 
surgeons who attended him during his last illness all testified 
that he died from acute appendicitis, complicated with septic 
peritonitis and locked bowel, and these diseases were the direct 
results of the injuries he received when he fell or was thrown 
against the dashboard of his buggy. On the other hand, three 
physicians and surgeons of prominence, living in Nashville, testi- 
fied as experts that the fall of Mr. Shields could not have caused 
the third attack of appendicitis which resulted in his death, but 
that the immediate cause of his death was septic peritonitis as 
the result of chronic recurrent appendicitis. During the trial, 
the plaintiff below amended her declaration so as to claim the 
statutory attorney fee of not exceeding 25 per cent of the lia- 
bility of the policy. The jury rendered a verdict for $6,286.86, 
being the face of the policy, $5,000, and the interest thereon, 
$186.86, a surgical bill of $100, and the attorney fee $1,000. 
Two questions are raised, or sought to be raised, respecting the 
recovery of the face of the policy. It is insisted, in the first 
place, that the court should have directed a verdict for the de- 
fendant on the ground that the evidence did not justify the jury 
in finding that the attack of appendicitis which brought about 
the peritonitis and locked bowel, which ended in his death, was 
caused solely by his fall against the dashboard of the buggy; and, 
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in the next place, that, even if the case was properly submitted to 
the jury, the instructions of the court were erroneous. 

We are not disposed to go into a discussion of the evidence in 
the case. The surgeons were naturally divided in their views. 
Those who attended Mr. Shields were clear in the opinion that 
the attack of appendicitis which terminated fatally was caused 
by his fall against the dashboard of the buggy, and those who 
were called as experts only, and gave their opinion upon a hypo- 
thetical case, were equally clear in the view that the attack of 
appendicitis was not caused by the fall, but that the septic peri- 
tonitis and locked bowel, which brought about his death, was 
occasioned by a crippled or diseased appendix, as the result of 
chronic recurrent appendicitis. Under the circumstances, in the 
conflict of testimony upon a vital point, the court submitted the 
matter to the jury, giving full instructions upon the law of the 
case. These instructions we shall now consider. 

In them, the court, after directing attention to the pertinent 
provision of the policy, drew the distinction between a disease 
and a mere susceptibility to disease. The policy provides :— 

Loss of life by accident as used in this policy shall be deemed 
to mean death from bodily injuries not intentionally inflicted by 
the assured, which independently of all other causes are ef- 
fected solely and exclusively by external, violent and acci- 


dental means and which shall result in the death of the assured 
within ninety days of the event causing the injury. 


In this case it is conceded that the disease of appendicitis, with 
its consequences and complications, caused the death of the in- 
sured, but the real question of fact lies farther back, and is, 
whether the fall against the dashboard, acting independently of 
any other cause, produced this disease. If the insured recov- 
ered from his former attacks of this disease, so that it no longer 
existed in his body, and there was only a susceptibility to have 
it in case a proper exciting cause should arise, and in this case 
the fall against the dashboard proved to be such exciting cause, 
the case would be one for recovery under the policy; but if 
because of the former attacks there was not merely a suscepti- 
bility to a further attack, but the actual disease itself existed, 
liable to be rendered active and virulent by an injury such as 
that suffered by the insured, in that event the active disease 
which resulted in death would not be regarded as the result of 
the fali alone, but as the joint result of the fall and the latent 
disease, and hence there could be no recovery under the policy. 
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The portion of the charge to which exception is especially 
taken is the following :— ; 

“Now, there is another phase of it: Now, if this man had an 
actually diseased appendix, if it was not merely a liability or 
predisposition on account of previous attacks, but an actual state 
of disease, then existing at the time, and this accident simply 
aggravated or hastened that disease or process, why then the de- 
fendant would not be liable under the authorities and under the 
interpretation of this policy. And if the death resulted in that 
way and from that cause, as the efficient thing, your verdict 
should be for the defendant. You want to distinguish, now, be- 
tween a diseased state and a mere susceptibility. 

“If the man previously, at any time in the last ten or twelve 
years, had appendicitis, it is in accordance with the weight of 
the medical testimony before you that a man that has suffered in 
that way is more susceptible to another attack than a man that 
has never had an attack. Of course, it is presumably true, and is 
so, according to this medical testimony, that all of us carry with 
us some liability to an attack, owing to the fact that we carry 
this germ called the ‘colon bacillus’, which is enough, so far as 
its name is concerned; but that is not a susceptibility, that is an 
ordinary condition. But if a man has had an attack or two it 
may make him more susceptible than a person who has never had 
an attack, just as a man who has had the influenza or the grip 
and has already got it in his throat, the result of that, although 
it may be cured for practical purposes, he may take another case 
more easily than a man who has never had it. And other condi- 
tions are called ‘susceptible conditions’. Now, that would not 
be a disease, provided the previous attacks had passed away and 
the man had become well, although he might, in consequence 
of that and of the condition of his system, have been more liable 
to have an attack provoked than a man who had never been in 
that condition. That would be a greater liability or a greater 
susceptibility.” r 

In this charge the court seeks to draw the distinction between 
a disease which is caused by the accident and one which is not 
caused by the accident, but exists in the insured, and co-operates 
with the accident to produce the ultimate injury. This case is 
not covered by such an accident policy:+ 1 Cyc., p. 262. To 
come within its terms, if a disease plays a part, it must be in con- 
sequence of the accident. In Mutual Accident Ass’n vs. Batry 
(131 U. S., 100) the insured, by jumping from a platform to the 
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- ground, produced a stricture of the duodenum, which resulted in 
inflammation of that organ, from which he shortly died. The 
death was held to be the result of an accident and within the 
terms of the policy. In the case of Manufacturers’ Accident In- 
dem. Co. vs. Dorgan (7 C. C. A., 586), decided by this court, the 
insured, who was fishing by a stream, fell into the water during 
a temporary indisposition, and was drowned. It was held that 
death was accidental, and a recovery under the policy was sus- 
tained. Similar are the cases of Winspear vs. Ins. Co., 6 Q. B. 
Div., 42, and Lawrence vs. Accidental Ins. Co., 7 Q. B. D., 216. 
In the first, the insured, while fording a stream, was seized with 
an epileptic fit, fell into the stream and was drowned; and in 
the second, the insured, while standing on a railway platform, 
was seized with a fit, fell from the platform across the track, and 
was run over and killed by a passing train. 

If, however, instead of placing the insured in a position where 
he suffers from another accident, as in the cases we have de- 
scribed, the first accident brings about a disease, the company is 
liable for death caused by such disease. Thus, in the case of De- 
laney vs. Modern Accident Club (121 Iowa, 528), the insured, 
in a friendly scuffle, had his finger cut by a steel eraser. Erysipe- 
las and blood poisoning followed, with death. The court held 
that the disease was not concurrent with the injury, but was a 
natural result of it, and that the resulting death was solely due 
to the injury and not to any independent cause. In McCarthy 
vs. Travelers Ins. Co. (8 Bissell, 363) the insured, while exercis- 
ing with Indian clubs, ruptured a blood vessel in his lungs, so 
that inflammation set in. and death ensued. The jury, under 
instructions, found that the injury to the lungs produced a dis- 
ease which resulted in death. In the case of Freeman vs. Mer- 
cantile Accident Ass’n (156 Mass., 351) the insured died of peri- 
tonitis localized in the region of the liver and induced by a fall. 
He had previously had peritonitis in the same part, and the dis- 
ease had produced effects which rendered him liable to its recur- 
rence. The presiding justice said to the jury :— 

“The question as to whether peritonitis, if that caused his 
death, is to be deemed a disease within the meaning of this 
policy, and the proximate cause of death within the meaning of 
this policy, so as to prevent a recovery, depends upon the ques- 
tion whether or not before the time of the fall, and at the time of 
the fall, he had then the disease—was then suffering with the 
disease. li he was, then in the sense of the policy, although ag- 
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gravated and made fatal by the fall, he cannot recover. But if, 
owing to existing lesions caused by that disease, but not having 
the disease at the time, the same kind of malady—that is, peri- 
tonitis—was started up, the company are to be answerable, al- 
though, if there had been a normal state of things the fall would 
not have occasioned such a result:” 156 Mass., 354, citing cases. 

Many other cases might be cited. The conclusion we reach is 
that the court below properly submitted to the jury the ques- 
tion whether the disease of appendicitis, which brought about the 
death of the insured, was itself caused solely by the fall against 
the dashboard. 

Since we have already held that the jury acted within its 
province in finding that the death was accidental, within the 
meaning of the policy, we necessarily sustain the court below in 
directing a verdict for the surgical fee of $100 provided in the 
policy for the operation for appendicitis. And we do not feel 
disposed to disturb the verdict for $1,000 attorney fees. The 
statute of Tennessee of tgor (c. 141, p. 248) gives the court 
power to impose as a penalty a sum not exceeding 25 per cent 
of the liability on an insurance loss, where it is satisfied that the 
refusal to pay the loss was not in good faith, and that additional 
expense upon the policyholder has been inflicted as a result. 
The constitutionality of this act has been sustained by the high- 
est court of Tennessee, upon the authority of numerous deci- 
sions of the Supreme Court of the United States: Ins. Co. vs. 
Whittaker, 112 Tenn., 151, 171. We are not disposed to quarrel 
with the action of the court and jury in the exercise of the dis- 
cretion imposed by this statute. 

Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


RAINER et vx. 
v8, 


SCHULTE.* 


The plaintiff had previously procured insurance through the defendant, 
and, believing him to be an agent for the company, contracted with 
him to procure insurance “forthwith” on a building in course of erec- 
tion. The building burned two days later, being uninsured. 


Held, That one agreeing to procure insurance for another in consid- 
eration of an agreement to pay the premium, is bound thereby, 
whether an authorized agent or not, but before becoming liable for 
failure to procure it ‘forthwith’, is entitled to a reasonable time 
within which to procure it. The question as to what was such rea- 
sonable time was for the jury. 


Appeal from Circuit Court, Milwaukee County. Action by 
Frank Rainer and wife against Adolph P. Schulte. From a judg- 
ment for plaintiffs, defendant appeals. 


Statement of facts by CAssopAy, C. J. 

This action was commenced January 25, 1905, to recover dam- 
ages for failure to procure insurance on a building in process of 
erection as agreed. The amended complaint alleges, in effect, 
that the plaintiffs are husband and wife, and reside at the place 
stated; that in October, 1904, and prior thereto, the plaintiffs 
were, and ever since have been, the owners in fee and in posses- 
sion of the lot described, and were then erecting a residence 
building thereon, which was partially completed and had cost the 
plaintiffs $1,200, and the same was then worth that amount; 
that the plaintiffs were desirous of having the same insured 
against loss by fire; that at the time and for many years before 
the defendant had held himself out and represented himself to 
the public, and especialiy to the plaintiffs, as an insurance agent, 
duly authorized to contract for and on behalf of and able to 
procure fire insurance on buildings in that locality in responsible 
fire insurance companies; that the plaintiff Frank Rainer then 
held an unexpired fire insurance policy on the plaintiffs’ resi- 
dence in the same vicinity in the Continental Insurance Com- 
pany of New York, which he had procured through the defend- 
ant, believing him to be the agent of that company; that in con- 
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sequence of such representations and dealings the plaintiffs at 
the time verily believed that the defendant was such insurance 
agent; that in that belief and on October 18, 1904, at the place 
named, the plaintiffs made application to the defendant for in- 
surance of said building so in process of construction in the sum 
of $1,200 at the rate of eighty cents per $100 for three years, and 
at the same time promised and agreed to pay to the defendant 
his reasonable charges for procuring such insurance, including 
the premium therefor, upon the delivery to the plaintiffs by the 
defendant of the written policy of insurance covering said prem- 
ises; that the defendant then and there accepted said applica- 
tion upon said terms, and in consideration of the plaintiffs’ said 
promise and agreement the defendant then and there agreed 
and undertook to procure forthwith such insurance of said build- 
ing in said sum at said rate and for a term of three years, and 
then and there received from the plaintiffs a full description of 
and the location and nature of said building and premises, and 
all particulars in relation thereto which the defendant desired 
for the purpose of procuring a written policy of insurance there- 
on as aforesaid; that from that time until after the fire here- 
inafter mentioned the plaintiffs firmly believed said premises 
were covered by fire insurance in the sum of $1,200 by reason 
of said contract so made, and that the plaintiffs have at all times 
since entering into said contract been ready and willing to per- 
form the same on their part; that early in the morning of Octo- 
ber 20, 1904, the said building, without any fault on their part, 
was totally destroyed by fire; that the plaintiffs have no knowl- 
edge or information as to how the said fire originated; that 
after said destruction of the building by fire, and on the morning 
of October 20, 1904, the plaintiffs notified the defendant there- 
of, when they were for the first time informed by the defendant 
that he had not procured any insurance on the said building, and 
that he had no authority to contract so to do; that the defend- 
ant refused and still so refuses to recompense the plaintiffs for 
the loss of said building or any part thereof; that at the time of. 
entering into said contract the defendant was not an insurance 
agent, and was not authorized to enter into said contract for or 
on behalf of any insurance company or person whatsoever; that 
said building was not insured; that the defendant wholly failed 
to carry out his said agreement with the plaintiffs to procure 
such insurance, and failed to protect the plaintiffs against loss 
Ly reason of the destruction of the building by fire; and in con- 
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sequence thereof the plaintiffs were damaged in the sum of $1,- 
200, for which they pray judgment, with costs. The defendant 
answered by way of admissions, denials and counter allegations. 
At the close of the trial the jury returned a general verdict, 
wherein they found for the plaintiffs and assessed their damages 
at $462.54, with interest thereon from October 20, 1904. From 
the judgment entered thereon in favor of the plaintiffs for the 
amount stated, and costs, the defendant brings this appeal. 


EpGar lL. Woon, for Appellant. 
NATH. PERELES & Sons (Charles S. Carter, of counsel), for 
Respondents. 


Cassopay, C. J. (after stating the facts as above). 


We are constrained to hold that the amended complaint states 
a good cause of action against the defendant. Such cause of 
action as therein alleged is based upon an express oral agree- 
ment, whereby the defendant, in pursuance of the application of 
the plaintiffs and in consideration of the promise made by them, 
undertook and agreed to procure forthwith insurance on the 
building of the plaintiffs, then in process of construction, in the 
sum of $1,200 for the period of three vears, and for which the 
plaintifts then agreed to pay the defendant at the rate of eighty 
cents for each $100. Ii such was in fact the agreement made, 
then it was immaterial whether the defendant, at the time, had 
authority to represent and bind some unnamed insurance com- 
pany or some insurance agent: Mechem on Agency, §§ 554, 558; 
Beymer vs. Bonsall, 79 Pa., 298; Baldwin vs. Leonard, 39 Vt., 
260, 94 Am. Dec., 324; Campbell vs. Am. F. I. Co., 73 Wis., 
100, 109; Stehlick vs. M. M. I. Co., 87 Wis., 322; Oliver vs. 
Morawetz, 97 Wis., 332. The defendant certainly had authority 
to bind himself to procure such insurance. The evidence tend- 
ing to prove that the defendant made such contract was suffi- 
cient to take the case to the jury. According to such evidence 
the insurance was to be procured “forthwith”. Of course, the 
defendant was entitled to a reasonable time within which to 
procure the same. The plaintiffs claim that the contract was 
made October 18, 1904, and that the fire occurred on the morn- 
ing of October 20, 1904. We have had some doubt whether it 
ought not to be said, as a matter of law, under the circumstances 
disclosed in the “evidence, that such delay in procuring such in- 
surance was not unreasonable. But the question whether such 
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delay was reasonable or unreasonable was one of fact, and it 
was fully and fairly submitted to the jury by the trial court. That 
court refused to set aside the verdict, and we cannot say that it 
is not sustained by the evidence. There are no other questions 
in the case calling for consideration. 

The judgment of the Circuit Court is affirmed. 


MISCELLANY. 





Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—WAIVER OF PROMPT PAYMENT OF 
DUES. 

The certificate of a benevolent society provided that a mem- 
ber failing for four weeks to pay his dues should become “non- 
financial” in case of death, and that when in arrears four weeks 
the certificate should be void, but may be reinstated by paying 
an initiation fee and presenting a doctor’s certificate. It was 
held, that a member four weeks in arrears forfeited his certificate, 
but the forfeiture could be waived by the acceptance of dues 
thereafter. Such was the decision of the Supreme Court of 
South Carolina in the case of Singleton vs. Progressive Benefit 
Association, decided August 9, 1907. 


BENEVOLENT SOCIETY—ILLEGAL SALE OF ENDOWMENTS. 
In the case of National Protective Legion vs. O’Brien, Insur- 
ance Commissioner, decided by the Supreme Court of Minne- 


sota, July 19, 1907, the following syllabus was furnished by the 
court :— 


Rev. Laws, 1905, § 1594, defines beneficiary associations 
and prohibits the sale by them of endowments. It then de- 
fines fraternal beneficiary associations. Rev. Laws, 1905, 
§ 1703, authorizes beneficiary and fraternal associations to 
make provision for (1) sick and disability benefits; (2) pay- 
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ment of funeral expenses; (3) death benefits. It is held, that 
the two sections prohibit the sale of endowments by fraternal 
beneficiary associations. 


A fraternal beneficiary association, executing a contract the 
substance of which was its agreement to pay dividends or 
“maturity benefits” to its living members not under disability, 
the incidents of which were to pay small disability benefits as 
a loan and an insignificant death benefit, for a flat premium, 
is held, to have been engaged to that extent in the sale of en- 
dowments and in a business prohibited by law. 


EMPLOYER’S INDEMNITY—STATUTORY LIABILITY. 


In the case of Royle Mining Company vs. Fidelity & Casualty 
Company of New York, decided by the Kansas City (Mo.) Court 
of Appeals, June 24, 1907, it was held that by taking charge 
of a case involving a suit against the insured employer for fail- 
ing to discharge a statutory duty, the company waived a policy 
exemption from liability for such failure. A special policy stipu- 
lation against such liability was not repugnant to a preceding 
general clause insuring against it among other things. 
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ACCIDENT. 


1, Ace Limitr—KNOWLEDGE oF AGENT. 


The insured under an accident policy purchased the policy of an agent 
just as he was about to go on the train on which he was killed. The 
policy provided that it did not insure persons older than sixty-five 
years. The seller had received the ticket from the regular agent of 
the company to sell. 

Held, That the seller being authorized to sell the policies, must be deemed 
the agent of the company for that purpose, whose knowledge was 
that of the company. , 

Held, That it was a question for the jury whether the insured knew of 
the policy stipulation limiting the age, and that the seller exceeded 
his authority, and of not whether the latter knew that the insured 
was over sixty-five. 

—Crawford’s Adm’r vs. Travelers Ins. Co. of Hartford, 365. 


2. ARBITRATION—DROWNING. 


A provision in an accident policy that the liability in case of dispute 
shall be determined by arbitration, tends to oust the jurisdiction of 
the courts, and is invalid. 

‘The policy provided against bodily injury leaving external marks, against 
bodily injuries such as dislocations * * * and drowning, and again 
limited the liability in case of drowning where the facts were not 
shown by eye witnesses or the body recovered, and in case of in- 
juries leaving no external mark. 

Held, That the provisions regarding injuries without external marks did 
not apply to drowning. 

Such a policy payable to the estate in trust to be paid the heirs is not 
subject to the expenses and debts of the administration of the estate. 

When the insured was seen rowing in an easily overturned canoe five 
minutes before drowning, the circumstances were established by eye 
witnesses within the meaning of the policy. 

—Lewis vs. Brotherhood Accident Co., 258. 


3. Bioop Porsonrne, 


A defendant waives a motion for a directed verdict by introducing evi- 
dence, or when a direct ruling on such evidence is not insisted on. A 
motion for a new trial is discretionary with the court. 

An accident policy insured against blood poisoning sustained by surgeons 
through septic matter introduced into the system through wounds 
in professional operations. 

Held, That septic matter introduced into the eye of a dentist from the 
mouth of a patient while coughing, which did not bruise or penetrate 
the membrane was not within the policy. 

A charge that a wound included any lesion resulting from external vio- 
lence, whether attended by a rupture of the membrane or not, was 
error. 


~— Fidelity § Casualty Co. of N. Y. vs. Thompson, 945 
VoL. XXXVI.—67. 
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4. Cause or INsury. 


Where the insured, an elderly man, fell and broke a bone in his ankle, 
and shortly afterward died, the injury having healed, and, according. 
to the medical testimony, while the injury would probably have 
been trifling if his arteries had been good, he was suffering from a 
diseased condition of the arteries and died directly from congestion 
of the lung contributed to by a degeneration of the brain, death was 
not the result of the accident, independent of all other causes within 
the meaning of the policy. 


The admission of a hypothetical question to an expert need not be based 
on proven facts in cross-examination, but per contra in direct exami- 
nation. 


—Thomas vs. Fidelity §: Casualty Co of N. Y., 830. 


5. CHANGE oF OccuPpATION—NOTICE oF DEATH. 


A condition in the constitution of an accident insurance company pro- 
vided for a limitation of liability “if any member of the association 
shall, after becoming such, change his occupation to one classed by 
the executive board as more hazardous than that stated in his origi- 
nal application”. The insured, who was a travelling salesman, lost 
his position, and for a term of nearly two years lived upon his 
father’s ranch, while trying to obtain another position, but was paid 
no salary or other compensation. At the time of his death he was 
endeavoring to obtain another situation as a commercial traveller. 
Held, That he did not change his occupation to that of “stock farmer, 
owner or superintendent, supervising only”, which was the occupa- 
tion classed by the executive board as more hazardous than that of 
commercial traveller. 


A condition in an accident insurance policy providing for a forfeiture of 
the benefits unless proofs of the death of the assured are furnished 
within thirtv days will be upheld; but, where the testimony shows 
notice of the death, given within the required time, and due diligence, 
prompt action and good faith on the part of the beneficiary in making, 
formal proof of death, as soon as the requirements are made known to 
him, a forfeiture for the failure of a literal and technical compliance 
with the condition should not be declared. 


—Simmons vs. Western Travelers’ Accident Ass’n, 865. 


6. Deratu at Hanns oF BureGuar. 


A beneficiary in an accident policy sought to recover the full amount of 
insurance for loss of liie by accident after the insured had been shot 
by a burglar and had died. Under a title “Special Indemnities” the 
policy provided that it did not exclude indemnity for loss by acci- 
dent produced by shooting and other enumerated causes. Some of 
these causes were sports involving conscious participation on the 
part of the assured. Others excluded such participation. The policy. 
also provided under this title that, in case of loss covered by this 
title, the company should pay one-half of the ordinary accident indem- 
nity for such loss. It is held that the policy, construed as a whole, 
as favorably to the insured as reasonably may be without distorting 
the intended meaning of words, and with due reference to the rule 
“noscitur a sociis”, entitled the beneficiary to recover only one-half, 
and not the whole amount, of ordinary accident imdemnity. 

—Bader vs. New Amsterdam Casualty Co., 1020. 


7. Dears From Sepricamra. 


The insured under an accident policy died of septicemia after an operation: 
for appendicitis. The insurance was against death and injuries due to 
external, violent and accidental means, imdependent of all other 
causes. It provided that it did ‘not cover death or injuries resulting 
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from any kind of poisoning, except as hereinafter stated; but subject 
to its conditions covers death or disability resulting from septicemia, 
freezing, sunstroke, drowning, hydrophobia, choking in swallowing”, 
etc. 

Held, That the provision was merely declaratory as to the grounds of 
liability subject to the general limitations to accidental causes, and 
not intended to enlarge the general scope of liability beyond such 
causes. 

Held, That the policy was not liable. 

—Herdic vs. Maryland Casualty Co., 83. 


8. In Case or Deata From APPENDICITIS. 


Where the insured, under an accident policy, died of appendicitis, and 
the testimony of physicians was conflicting as to whether it was 
caused by accident or disease, the question is for the jury. 

The policy insured against death by accident, when from bodily injuries 
which, independently of all other causes, are effected solely and ex- 
clusively by external and accidental means. 

Held, That if the insured had entirely recovered from. previous attacks 
oi appendicitis, so that there was only a susceptibility to an exciting. 
cause, and such cause was an accident within the policy, the policy 
was liable, but if the disease still actually existed and was rendered: 
active by the accident, there could be no recovery. 

The attorney’s fees allowed in this case.were within the discretion of the 
jury. 

—New Amsterdam Casualty Co. vs. Shields, 1046. 


9. INTENTIONAL InJURIES—EFFECT OF ParT PAYMENT. 


Part payment of an admitted debt is no consideration for an agreement 
not to enforce the balance, and a receipt in full under such circum- 
stances will not sustain a defense of accord and satisfaction. 

An accident policy provided that only a limited portion should be paid 
in case of intentional injuries at the hands of another, except in case: 
of assaults for the sole purpose of robbery. 

Held, That where the insured was riding with others and the driver was: 
solicited by one of two persons walking for a ride, which was refused, 
and the other thereupon took from the wagon a pair of boots be- 
longing to insured and started away with them, and insured, upon de- 
manding their return was assaulted by him and died as a result, the 
question of assault for the sole purpose of robbery was for the jury. 

— Weidner vs. Standard Life § Ace. Ins. Co., 242. 


10. QuvEsTION oF OccUPATION. 


The occupation was given in an accident policy as “Superintendent of 
Inspection”. There was no such specific office in the railroad com- 
pany where he was employed, nor in the manual of the insurance 
company, but according to the evidence he inspected ties and super- 
intended such inspection by others while the agent testified that the 
insured stated he did not personally make inspections. 

Held, That the question of occupation was for the jury. 

— Wilder vs. Continental Casualty Co., 426. 


11. Sepriczemia. 


The policy insured against bodily injuries through external, violent and’ 
accidental means, and excepted death from disability resulting frony 
animal, mineral, vegetable, gaseous or any other kind of poison, but 
subject to its conditions covered death from septicemia, 
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Held, That death from septicemia was limited to accidental injuries, and 
did not cover such death resulting from a surgical operation. 


—Herdic vs. Maryland Casualty Co., 277. 


12. Srarurory Exciusion or Svulcipe. 


The exclusion of suicide as a defense, unless contemplated when the ap- 
plication was made for insurance, was a legitimate exercise of its 
statutory powers by the state of Missouri. 

An accident policy issued after the passage of such act cannot limit the 
liability of the company to only a portion of the original amount in 
case of suicide not contemplated at the time of making application. 
Such policy is an evasion of the statute. 

—Amanda §S. Whitfield, etc., vs. Altna Life Ins. Co., 554. 


13. UNNECESSARY ExposuRE. 


An accident policy provided for the payment of a reduced amount in 
case of unnecessary exposure, 

Held, That where no such exposure was pleaded, the court was not bound 
to instruct the jury to find for such reduced amount in case of such 


exposure. 
—Starr vs. Aitna Life Ins. Co., 408. 


14. Vonuntary Exposure. 


The term “voluntary exposure to danger” means a realization that an 
accident will in all probability result, and an injury follow from the 
action taken. 

Where an insured under an accident policy was playing at baseball and, 
running upon his base, put his hand and foot upon an adjacent wall 
to stop himself, as he and others had repeatedly done before, break- 
ing his ankle, the jury were authorized to find that it was not a vol- 
untary exposure to danger. 

—Hunt vs. U. S. Acc. Ass’n, 156, 


15. Voxnuntary Exposure. 


‘The attempt of an aged man with an umbrella under his arm to board a 
train running six or eight miles an hour is a voluntary exposure to 
unnecessary danger within the meaning of an accident policy. 


—Rebman vs. General Accident Ins. Co., 653. 
16. VouuntTary Exposure, 

The burden is on the company under an accident policy to show volun- 
tary exposure to danger. 

A passenger climbed the ladder on a freight car while moving, to secure 
baggage he had left in the caboose temporarily, while going a short 
way off, and was thrown to the ground by the jerk and injured. 

Held, That this was a voluntary exposure to unnecessary danger where 
it did not appear that the jerk was due to the negligence of the rail- 
road, and the case was not affected by a similar practice on the part 
of other commercial travelers. 


—Garcelon vs. Commercial Travelers’ Eastern Accident Ass’n, 747. 


17. Watver or Limitation. 


The compat denied the liability for an invalid claim, but suggested a 
doubt as to the first month of invalidity. The insured replied, ex- 
pressing an unwillingness to accept only one month’s claim; that it 
might be better to refuse entirely if a fair offer could not be made. 
To this it was replied that in view of failure to comply with the policy 
he was entitled to only one month’s indemnity, and that the company 
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would hold the matter in abeyance a few days, awaiting further com- 
munication, but that the ‘month’s indemnity proposed was only a 
compromise, and not a waiver of the terms of the contract. No fur- 
ther communication was held, and the limitation of time for begin- 
ning suit expired one month ‘thereafter, while suit was not brought 
until nearly two weeks after such expiration. 

Held, That the limitation had not been waived. 


—Harris vs. Phenix Accident & Sick Benefit Ass’n, 998. 


See Forricn Company. 
ACCOUNT. See Iron Sare 1. 


ADDITION. 
CONSTRUCTION AS TO VALUATION. 


Insurance is a matter of contract. An insurance policy i is a contract oi 
indemnity for loss, and the intention of the parties, if it can be 
ascertained, must determine the sense in which the terms employed 
are used. This intention of the parties must be sought for in ac- 
cordance with the true meaning and spirit in which the agreement 
was made and expressed in the written instrument, and the ordinary 
and legal meaning of the words employed must be taken into con- 
sideration. 

In the absence of proof that it was the intention of the parties to in- 
clude houses disconnected with a “two-story frame building and its 
additions adjoining and communicating”, a contract thus describing 
the insured property will not be construed to include a servant’s 
house 150 feet distant from the two-story frame building, although 
occupied exclusively by domestic servants employed in t e dwelling 
house of the assured, and although connected therewith by a sys- 
tem of call bells. 

In some cases the valuation of the property and the premium collected 
thereon may be submitted to the jury, in ascertaining the intention 
of the parties, in addition to the intention to be drawn from the 
words used to describe the property insured in the policy. 

—North British §- Mercantile Ins. Co. vs. Tye, 1006. 


See Risk 1, 2. 
ADJUSTER. See Contrrsvtion; Proors or Loss 3. 
ADJUSTMENT. See ContrrsvrTion. 
AGE. See Accrpent 1; BENEVOLENT Socrerty 3. 


AGENCY. 
Or WIFE AcTING FOR HvusBAND—FRAUDULENT PROOF oF Loss. 


If a husband absents himself from home, keeping his whereabouts un- 
known and leaving his property wholly under the care of his wife she 
is his agent by implication of law (ex necessitate) to do those things 
which customarily are delegated to wives having such charge of prop- 
erty. Beyond that the wife cannot bind the husband as his general 
agent regardless of whether her act to that end be judicious or not 
from a business standpoint. 

The authority of a wife as agent for her husband by implication of law 


does not, under any circumstances, extend to selling and conveying 
his real estate. 
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The rule that, if a wife contracts, assuming to act for her husband, so 
that the benefit comes to his hands and he does not disavow within 
a reasonable time, he is bound as having authorized the contract, 
does not apply to acts of the wife where the benefit comes to her. 
In such circumstances, as to general contracts, ratification by some 
affirmative act with knowledge of the facts recognizing the wife as 
having had authority to make the agreement is necessary to bind the 
husband. 

If a wife is left in charge of insured property and a loss occurs and the 
husband from the circumstances of his situation cannot be reached so 
as to enable him to make the proofs of loss, the wife may do so by 
implied appointment. 

An agent, ex necessitate, to make proofs of loss under an insurance policy 
has no apparent authority beyond that necessary to effect the object 
of the implied appointment. If in making the proofs she commits a 
fraud it does not become that of the husband unless he becomes a 
party to the deceit by ratifying her act with knowledge of the facts. 

The terms of an insurance policy providing that false swearing of the 
assured in making the proofs of loss shall avoid the policy does not 
apply to an agent ex necessitate to make such proofs, unless the 
principal, with knowledge of the facts, ratifies the agent’s act. 

In case of the commission of a fraud by an agent as above suggested and 
the husband seeks to enforce the policy in good faith according to 
the proofs, he does not become a party to the deceit by the mere 
fact that he has knowledge of the claim of the insurer. So long as 
he proceeds reasonably, in good faith, to enforce his claim he is 
not a participant in the fraud of the agent by ratification. 

—-Evans vs. Crawford County Farmers’ Mut. Fire Ins. Co., 207. 


AGENT. 


1. Actinc ror His Own INTERESTS. 


An agent of a fire insurance company who is an incorporator of a mer- 
cantile company cannot, acting as such agent, issue a valid policy to 
the mercantile company, though acting in good faith, where the in- 
surer is ignorant of his relations to such company, on the principle 
that he cannot act as agent in transacting business for his own benefit. 

—Arispe Mercantile Co. vs. Capital Ins. Co., 513. 


2. CANCELLATION AND REPLACEMENT BY. 


On the first day of April, 1904, through the agency of L., the C. Insurance 
Company issued a one year fire insurance policy on a stock of goods, 
etc., belonging to the S. & T. Company, on which property there 
was concurrent insurance. L. was also agent at the same time and 
place of the A. Insurance Company. 


On the 2oth day of April, 1904, his authority to represent the C. Company 
was revoked, but no notice of this fact was given to the insured prior 
to the fire. 

On the 21st day of May, 1904, and while = was the duly authorized agent 


of the A. Company, he went to the insured and represented that he 
had been informed by the C. Company that it was carrying more in- 
surance in that block than it desired, and that if the insured would 
surrender the policy in that company, he would at once deliver in 
its stead a policy for the same amount and on the same terms in the 
A, Company, and produced the policy already prepared and duly 
executed by the proper officers. Thereupon, at his request, the in- 
sured, believing L. still to be the agent of the C. Company, deliv- 
ered to him for cancellation the policy in that company and accepted 
in lieu thereof the policy issued by the A. Company. 
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After L. had so delivered the latter policy and received the other, he left 
the building, and shortly after his departure a fire started in the stock 
of goods so insured by which they were greatly damaged and partly 
destroyed, after which L. handed back the policy in the C. Company, 
but the insured retained the policy issued by the A. Company, and 
brought suit to recover its pro rata share of the loss. 

Held, That’ the insured had a right to rely upon a continuance of the 
authority of L. to represent the C. Company, and the delivery of 
said policy to him for cancellation binds that company. 

Held, That L. being at the same time the duly authorized agent of the A. 
Company for the soliciting of insurance therein, and having delivered 
to the insured its duly executed policy as a substitute for the former 
policy in the C. Company, the A. Company is liable. 

—tna Ins, Co. vs. Stambaugh- Thompson Co., 901. 


3. Contract WitrH SuBAGENT. 


‘The company had filed with the State Superintendent a certificate of its 
appointment of a general agent with power to appoint local, special 
and state agents. The general agent had, in a letter, authorized 
plaintiff to act as a solicitor at a certain compensation, which was 
accepted. 


Held, That the contract by the company with the solicitor was complete, 
though the correspondence was not filed. 


Where the plaintiff alleged complete performance of the contract, which 
was met by a general denial, evidence of nonperformance of certain 
conditions was properly excluded. 

Where the making of the contract was denied, but by stipulation it was 
reserved that while certain items were eliminated but no liability was 
admitted while it was admitted that no commissions had been paid, 
and it was shown that the contract was valid, evidence that the plain- 
tiff had not included his claim in an affidavit of bankruptcy, but had 
asserted that there were no debts due him, was not admissible. 


Where the plaintiff had not been informed of limitations on the authority 
of the general agent to appoint without the consent of the company, 
the contract was enforcible. 

— Penn Mut. Life Ins. Co. vs. Ornauer, 991. 


4, Liasitrry ror Faure To Insure. 


The plaintiff had previously procured insurance through the defendant, 
and, believing him to be an agent for the company, contracted with 
him to procure insurance “forthwith” on a building in course of erec- 
tion. The building burned two days later, being uninsured. 

Held, That one agreeing to procure insurance for another in consid- 
eration of an agreement to pay the premium, is bound thereby, 
whether an authorized agent or not, but before becoming liable for 
failure to procure it ‘forthwith’, is entitled to a reasonable time 
within which to procure it. The question as to what was such rea- 
sonable time was for the jury. 

—Rainer et ux. vs. Schulte, 1052. 


5. Parot Evipence as To FILLING APPLICATION—FRAUDULENT RELEASE. 


Where the applicant was illiterate his parol evidence was admissible 
that when the application was written by the agent he informed the 
latter of the existence of a mortgage, in case of a warranty against 
incumbrance in the policy. 

Evidence of the insured that W. was the agent and wrote the application, 
and of another that the application was prepared by W., when he 
was present, and that he was the agent, sufficiently established the 
agency of the latter. 
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The company could not waive responsibility for false statements in the 
application by its agent by stipulations in the application or policy. 
Where insured is paid for a fraudulent release the company is entitled to 
credit against its liability for the amount paid. 
—Capital Fire Ins. Co. vs. Montgomery, 408. 


6. Prrsonat Liasiiity ror Loss. 


When an agent in the possession of goods has contracted to become ab- 
solutely and unconditionally liable to his principal, to the extent of 
this value, for their loss or damage by fire, and procures insurance 
upon them in his own name, such insurance is for his own exclusive 
benefit and advantage, and does not affect or add to his obligation 
to his principal upon his contract. 

In a case like the foregoing, money due from an insurance company on 
account of a loss under its policy is not a trust fund for the benefit of 
the principal, but is an indebtedness to the agent, and is subject to 
his disposition and liable for his debts, like other money and prop- 
erty belonging to his estate. 

— David Bradley § Co. vs. Brown et al., 876. 


7. Remepy In Case or DIsMIssa. 


A company has power to revoke an agency although in violation of the 
contract, and injunction will lie to prevent an agent from continuing 
to act in such case. His remedy lies in an action for damages for 
breach of contract. 


—Star Fire Ins. Co. vs. Chas. E. Ring, 449. 


8. REPRESENTATION OF—APPLICATION. 


The application provided that no representation of the subagent should 
be binding unless reduced to writing and submitted to the officers, 
and the policy and application provided that the agent could not 
make or alter contracts and that the dividend accruing was con- 
tingent only. The subagent submitted a written representation of 
the anticipated results of a semi-tontine policy while soliciting it. 

Held, That the representation was merely a prospectus, and not a part 
= = contract which bound the company to pay the estimated divi- 

ends. 


—Langdon vs. Northwestern Mut. Life Ins. Co., 570. 


9. Riaut To CommMIssIons. 


The agent’s contract stipulated that he should receive commissions on 
original premiums and a certain per cent on second-year premiums 
collected while he continued as agent. 

Held, That he was not entitled to second-year percentages where his re- 
lations were terminated by mutual agreement at the end of the first 
year. 


—Butler vs. New York Life Ins. Co., 369. 


10. Ricutr to Commissions AFTER TERMINATION OF AGENCY. 


An agent is not estopped to show that the correct balance due him for 
commissions was not shown in a statement from the company which 
he received, by retaining the balance sent him by the company, where 
he notified the company that it was incorrect, and that he should not 
accept it as final. 


A company is not relieved from paying the agent commissions belonging 
to him under the contract by their payment to the broker whose 
name had been indorsed as such by the agent on the application, 
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where such premium had been paid after the termination of the 
agency. 
— Watson vs. Travelers Ins. Co., 79. 


See AccrpEnT 1; AssEssMENT 4; BrokER; CANCELLATION 1, 3; Contract 4; MEASURE 
oF Damacss 2; MortaacE; OTHER Insurance 3, 4; Premium 3, 6, 9; PREMIUM 
Note 1, 3; Removat 3; TiTLE 6; WIFE. 


ALIENATION. 


RicHT OF VENDOR. 


In a transfer of realty by operation of law the transition occurs when the 
last act requisite thereto takes place regardless of the date of the 
agreement, if there be one, to which all acts in that regard are refer- 
able. 


In case cf a transfer of realty pursuant to a prior agreement the rights of 
the parties as to strangers in the absence of any agreement to the 
contrary between such parties are referable to the actual transition 
of the property. 

In case of an agreement to transfer land on which there is a building, the 
owner being insured against loss thereof by fire and a destruction of 
such building after such agreement and subsequently a consumma- 
tion of such agreement as to what remains, in the absence of any 
contract to the contrary, as regards the insurer, the right to recover 
for the loss is in the executory vendor. ‘ 

The doctrine of relation operates to carry a transfer of realty back to the 
agreement to which it is referable so far as necessary to protect the 
equitable rights of the vendee but strangers to the transaction cannot 
claim any benefit thereof. 

—Evans vs. Crawford County Farmers’ Mut. Fire Ins. Co., 207. 


APPENDICITIS. See Accent 8. 


APPLICATION. 


1. ANsweERs as TO HEALTH. 


The policy provided that the answers in the application were the basis of 
the contract, and if untrue avoided it. 

Held, That answers were warranties, and if untrue avoided the policy, 
whether believed by the applicant to be true or not. 

Where the insured consulted a physician with a view to being examined 
concerning a disease, and no advice was given or charge made, a 
statement that he had not consulted a physician was not shown to be 
untrue. 

The burden is on the company to show the falsity of answers. 

A letter from the insured showing that he had gone to Colorado to reside 
did not show that he had gone there because he had consumption. 

A warranty of insured that he had sound health and never had consump- 
tion is not affected by a mere temporary ailment which does not 
weaken the constitution. 

—Scofield’s Adm’r vs. Metropolitan Life Ins. Co., 97. 


2. ANSWERS IN AS TO HEALTH. 


The policy, which contained the entire contract, provided that it should 
be void if the insured had been attended by a physician for any serious 
sickness, or within two years had any pulmonary disease. 


Held, That an instruction to find for plaintiff if insured had not been so 
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attended within two years was reversible error which was not cured 
by a subsequent conflicting instruction to find for defendant if he had 
been so attended for a serious disease or had a pulmonary disease. 

Held, That an instruction that if the insured acted in good faith in his 
answers in the application, and wrong answers were not material, the 
finding should be for the plaintiff, was improper. 


Where the policy provided that its terms could not be changed except in 
writing by an officer, the jury should have been informed that any 
waiver must be in writing. 


—Sullivan vs. Métropolitan Life Ins. Co., 314. 


3. CONSTRUCTION AS TO WARRANTY. 


The application warranted the statements therein and those made to the 
medical examiner “to be full. complete and true, and without sup- 
pression of any fact or circumstance which would tend to influence 
the company in issuing a policy under this application, and shall be 
the basis of, and as a consideration of the contract’. 

Held, That the intent of the language was that the questions should be 
answered in good faith, truthfully and fully, and that no material 
statement should be intentionally suppressed, and the effect was to 
make the stipulations amount to representations only, and not war- 
tanties. 

Held, That the unintentional omission of some fact requisite to a full 
answer, because it escaped his attention or was not deemed material, 

» would not avoid the policy. 


—Annie Reppond vs. National Life Ins. Co. of America, 535. 


4. CONTROLLED By PoLicy. 


In case of conflict between the provisions of a life insurance policy and 
the statements contained in the application for insurance the pro- 
visions of the policy will control. 


—Harr vs. Highland Nobles, 587. 


5. IGNorant MISsREPRESENTATION—FAILuRE TO NoTIFy OF DISEASE. 


Where the insured did not know that he was in the incipient stages ot 
nephritis and was not told by his physician that he had asthma, but 
supposed that he was only suffering from a cold, a statement in his 
application that he was tree from constitutional, functional or or- 
ganic disease and had not been treated by a physician except for a 
cold, is not a misrepresentation that will avoid the policy. 

The policy insured against loss of time due to illness from specified dis- 
eases and required the insured to give notice within ten days after 
contracting any of such diseases, under penalty of forfeiture of in- 
demnity. 

Heid, That failure to give such notice forfeited insured’s right to the in- 
demnity. 

Where the policy contained the symptoms of each disease, the require- 
ment that the insured should give timely notice of its existence was a 
reasonable one. 

—Blackman vs. United States Casualty Co. et al., 799. 


6. Matrertat MISREPRESENTATION IN. 


The provision in the statutes of Arkansas making substantial compliance 
with the conditions aid warranties of policies concerning personal 
property sufficient, does not apply to insurances on real property 
where the rule is unchanged that a warranty must be strictly true. 

Where the insured warranted in the application that if he misrepresented 
any material fact the policy should be void, a statement therein that 
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the cost of the building was $2,000, while, according to his own 
testimony, it was only $1,700, was a material misrepresentation which 
avoided the policy, though the insurance was only for $1,200. 


—Capital Fire Ins. Co. vs. King, 655. 


7. MISREPRESENTATION AS TO INTOXICANTS AND REJECTIONS. 


The insured in the application stated that he drank two whiskies a week. 
There was conflicting evidence as to whether he drank to excess or 
only moderately. 

Held, That the question of misrepresentation in the application was for 
the jury. Unless the representations are substantially untrue they 
will not defeat recovery. 

Held, That where the insured represented that he had never been re- 
jected, the burden is on the company to show that he knew of such 
rejection before applying for the policy. In the absence of such evi- 
dence it will be presumed that he was ignorant of the rejection. 

Where he had been rejected about two weeks before, a finding that he 
had not misrepresented in the application will be sustained in the ab- 
sence of evidence that he knew of the fact. 


—Metropolitan Life Ins. Co. vs. Ford, 644. 


8. MISSTATEMENTS AS TO INTOXICANTS. 


Where correct answers were incorrectly written in the application by the 
medical examiner, the company is estopped from claiming misrep- 
resentation. 

A statement by the applicant in answer to a question as to the use of 
liquors, giving the average quantity used each day, and answered, 
only in sickness, was not a material misrepresentation where only an 
occasional drink was taken. 


— Mutual Reserve Fund Life Ass'n vs. Cotter et al., 384, 


9. Nor a Contract. 


A mere application for insurance without complying with the require- 
ments of a benevolent society, where the application is disapproved 
by the medical examiner after the death of the applicant, does not 
constitute a completed contract. 


—Brotherhood of Locomotive Firemen vs. Hand, 952. 


10. STATEMENTS as TO INTOxICANTS—CONSPIRACY—EVIDENCE. 


The defense a'leged a fraudulent conspiracy on the part of the insured to 
obtain policies on his life from several companies by representing 
himself as of sound life and correct habits, whereas he was a victim of 
intoxicat'ng liquors. 

Held, That where proofs of death were admitted in evidence generally, the 
limitation of their use as to other purposes than that for which they 
are offered may be in the discretion of the court. 

The description of the insured’s physical appearance is admissible to rebut 
evidence that he appeared to be in unsound health. 

The policy. may contain conditions not in the application, but outside of 
an independent agreement they usually together form the contract. 
Where the application is made part of the contract it includes all state- 

ments made therein except the medical examiner’s report. 

Where a copy of the application attached to the policy did not contain a 
statement that was excluded, and no copy of the declaration containing 
such statement was attached, it was properly excluded from the evi- 
dence. 


Held, That until evidence had been furnished to show a conspiracy, such 
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statement could not be admitted as part of the general evidence of 
fraud. 


Held, LS ag the burden of proof was on the company to show unsound 
health. . 


— Paquette vs. Prudential Ins. Co. of America—Langdeau vs. Same, 110. 


11. Svricrpe. ° 


A fraternal society in Massachusetts is not subject to the statute requir- 
ing the application to be attached to the policy. 

A certificate issued on the statements in the application and medical 
report, both on file with the society, made the statements in the ap- 
plication, so far as material, a part of the contract. 


Where the application agreed that death by suicide, sane or insane, should 
not be covered, and that the contract should be governed by the 
by-laws which similarly provided, there could be no recovery from 
suicide resulting from melancholia. 


—Attorney-General vs. Colonial Life Ass'n, 476. 


12. UntTruE ANSWERS AS TO HEALTH. 


Where, in an application for life insurance, the assured expressly war- 
rants the truth of the answers made to the medical examiner, and it 
is further stipulated that the policy shall be avoided if any answer be 
untrue, the contract is the law of the case, and the policy will be 
declared forfeited, where it is alleged and proved that the assured an- 
swered untruly that she had never had a “chronic or persistent 
cough”. Act No. 52, p. 86, of 1906, is noted as making radical changes 
in the laws governing life insurance policies made or delivered in this 
state. 


—Bertrand vs. Franklin Life Ins. Co. of Ill., 957. 


13. Watver oF Fase ANSWER. 


Where a note was given for the first premium, and suit was brought 
thereon, evidence on the part of the giver that a false answer in the 
application avoided the policy is inadmissible as a defense where the 
company with knowledge of the false answer insisted on its validity. 


—Doyle vs. Hill, 167. 
14. Warkanty as TO HEALTH. 


In an application for life insurance, the statements contained in which 
are by the policy made warranties, a declaration that the applicant 
had never had a certain obscure disease, concerning which the in- 
surer should know that the applicant could not have certain knowl- 
edge, savirig as he might be told by a physician or other expert, is 
properly to be construed as a warranty only of the bona fide belief 
and opinion of the applicant. 

In such an application for life insurance, representations concerning mat- 
ters of fact that are presumably within the knowledge of the appli- 
cant are to be treated as warranties, a breach of which will render the 
policy void. 

Such warranties, like all conditions that are to work a forfeiture of a 
contract otherwise valid, are to be strictly construed in order to 
prevent a forfeiture. 


—Owen vs. Metropolitan Life Ins. Co., 760. 


15. WHEN Property ATTACHED —CHANGE OF BENEFICIARY—MISREPRESENTATION 
AS TO INTOXICANTS. 


Under the statutes of Massachusetts a misrepresentation regarding the 
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use of intoxicating liquors, if fraudulently made, or material to the 
risk, avoids the policy. 

The insured signed a paper called the proposal, and another attached, 
called the application, in which latter the material parts of the first 
were essentially incorporated, except the name of the beneficiary. 

Held, That the attachment of the application so termed to the policy was 
a sufficient compliance with the statute requiririg such attachment as 
a condition to the admission of evidence of false representations. 


Where the policy provided that the beneficiary might be changed, the 
_— vested in the beneficiary named after the death of the in- 
sured. 


The company may set up fraud as a defense against the claim of an 
assignee of such beneficiary. 


Evidence in this case was admissible to show that insured had been long 
addicted to liquor and had plead guilty to intoxication before the 
issue of the policy, was admissible. 

An intentional misrepresentation that the applicant had never been re- 
jected forfeited the policy. It was for the jury to say whether he 
knowingly so misrepresented, and a charge that, unless he had con- 
structive notice of such rejection, a defense of false representations 
could not be sustained, was correct. r 


—Langdeau vs. John Hancock Mut. Life Ins. Co., 432. 


See AGENT 5, 8; Contract 4; Fipewity; [ron Sare 3; TrrLe 5; Vacant 1. 


ARBITRATION. 


1. As a Conpit1on PRECEDENT To Suit. 


When a policy of fire insurance contains stipulations that, in the event of 
a disagreement between the insurer and the insured as to the amount 
of loss or damage, the same shall be ascertained by appraisers in the 
manner provided in the policy, and that the amount of loss or dam- 
age having been “thus determined”, the loss shall not become payable 
until sixty days after the notice, ascertainment and satjsfactory proof 
of the loss required in the policy have been received by the in- 
surer, “including an award by appraisers when appraisal has been re- 
quired”, and when the said policy contains the further condition that 
“no suit or action on this policy, for the recovery of any claim, shall 
be sustainable in any court of law or equity until after full compliance 
by the insured with all the foregoing requirements”, such provisions 
constitute a condition precedent which imposes an obligation on the 
insured in the event of disagreement as to amount of loss, to procure 
an award or ascertainment of the loss by appraiser# or to show a 
legal excuse therefor, before he can maintain a suit on the policy to 
recover the loss, except as such condition is modified as to a total loss 
by section 3643, Rev. St., 1906, and in a suit to recover on such a loss, 
in the absence of an award of appraisers and of a demand for such 
appraisal by either the insured or the insurer, no cause of action is 
shown. 

In such a policy the words “including an award by appraisers when ap- 
praisal is required” do not impose any obligation on the insurer to 
demand «n appraisal. but, in the event of a disagreement between the 
insurer and the insured as to the amount of the loss, an appraisal is 
required by the terms of the contract, and in a suit on the policy 
the burden lies upon the insured to show that he has, on his part, per- 
formed, or offered to perform, the condition as to the appraisal. 

—Graham et al. vs. German American Ins. Co.—German Ins, Co. vs. Kist- 

ner—Royal Ins. Co. vs. Silberman, 198. 
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2. AwarpD In CasE OF PROHIBITION AGAINST REBUILDING. 


The policy covered the loss on two buildings and the rentals on them, and 
on a third building, from the date of the fire. The award was made 
two months after date of fire. The authorities refused to allow the 
buildings to be replaced. The award was for a specific sum for loss 
on the buildings, and for three months’ rental for the three, specify- 
ing no time from which it should be computed nor any amount. No. 
sum for rentals had been agreed on in the policies. 


Held, That the two items in the award are not severable, and the award 
was fatally defective for uncertainty as to the amount. 


—Palatine Ins. Co , Ltd., vs. O’Brien, 616. 


3. CONSTITUTIONALITY OF. 


A policy provision regarding arbitration is not unconstitutional and in- 
valid as depriving the insured of recourse to law and the right of 
trial by jury. 


—Stephens vs. Springfield F. § M. Ins. Co., 371. 


4. Errect or DEFAULT By ONE OF THE PARTIES. 


When, in the event of a disagreement as to the amount of a loss, a fire 
hsurance company and the insured have entered into an agreement 
to determine the amount of the loss by appraisers, and appraisers 
are chosen thereunder who also select an umpire, all of whom enter 
upon the work of appraisement, if such appraisement is brought to a 
close before completion, or the final award is made invalid by the de- 
fault of one of the parties to such agreement, the other party is not 
bound to enter into a new appraisement; there being no stipulation: 
therefor in the policy. 


When in such case one of the appraisers withdraws from the appraise- 
ment, without the iault of either party, and refuses to proceed with 
the appraisement, such conduct on his part does not revoke the ap- 
praisement; and it is the right and duty of the party who appointed 
such appraiser to choose another in his place, and, where in such 
case the insurer refuses to choose another appraiser or to proceed 
further with the appraisement and demands and insists upon a new 
appraisement instead, such conduct of the insurer amounts to a 
waiver of the condition in the policy. 


—Fire Ass'n of Philadelphia vs, Appel, 769. 


5. Wen DErEcTIVvVE. 


Where the arbitrators simply went to the burned warehouse and counted’ 
the bags containing insured corn and made their estimate of loss 
without allowing insured to be present with his books or other evi- 
dence, which should have been permitted, and it appeared from the 
evidence th&t they had failed to take account of a large part of the 
corn that had escaped through the burned floors, the award will be 
set aside as insufficient. 


—Harth Bros.’ Grain Co. vs. Insurance Companies, 603. 


See AccrpEnt 2; Measure oF Damaces 3; StanparpD Poticy 2. 


ASSESSMENT. 


1. Breacu or Contract. 


The insured claimed that an assessment was excessive and not in accord! 
with the proper construction of the contract, and tendered a smaller 
sum, and stood for ten months on the tender so made before bring- 
ing suit to recover for breach of contract. 
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Held, That he had elected to treat the contract as in force and could not 
afterward disaffirm it. 


— Blakely vs. Fidelity Mut. Life Ins. Co., 884. 


2. LE&GaALity oF. 


The policy provijed that death losses should be paid from assessmenis 
to be made at rates fixed by the Board of Directors. 

Held, That the rates were not invalidated because the Executive Com- 
mittee took part with the Board in fixing them, nor does the fact 
that they were much higher than those which were represented by 
the company and its agents as would be necessary, or those shown 
in a printed table on the policy, but not made part of the contract, 
where it did not appear that they were unnecessarily high or dis- 
criminative. 

An allegation of breach of contract by making illegal, unwarranted and 
excessive assessments does not state a cause of action where the 
application is made part of the policy and the latter provides it is to 
be governed by the laws of New York and construed according to 
the constitution, by-laws and regulations of the society. 

—Barrows vs. Mutual Reserve Life Ins. Co., 737. 


3. Notice 1n Case or CANCELLATION. 


In an action to recover an assessment due the petition must aver the 
amount of the assessment, its purpose, and by whom made. 

A statute requiring notice to members thirty days after an assessment 
has been made does not require notice to one tendering his policy 
for cancellation, where the amount applies only to continuing mem- 
bers. 


—Acton vs. Farmers’ Home Ins. Co., 360. 


4. REMITTANCE To AGENT OF BENEVOLENT SocIeETy. 


When it is the custom of a collecting agent or officer of a fraternal 
beneficiary association to receive by mail remittances from its mem- 
bers at a certain postoffice, and the official stationery of such agent 
designated that postoffice as his address, a remittance of an assess- 
ment, addressed to such agent, reaching the designated postoffice on 
the day it became due, is a payment of the assessment, where there 
is no provision in the contract of insurance to the contrary, although 
the money was not delivered until later to the agent, who, unknown 
to the insured or his beneficiary, had changed his place of receiving 
mail from the designated postoffice to a rural delivery route. 


—Vancura vs. Zapadni Cesko Bratrska Zednota, 793. 


5. Surricrency oF ALLEGATIONS. 


In this, an action to recover upon an assessment of a policyholder of a 
mutual insurance company, it is held that the allegations of the com- 
plaint, which are stated in the opinion herein, are sufficient to con- 
stitute a cause of action. 


—Swing vs. Red River Lumber Co., 982. 


6. Va.ipity oF By-Law. 


A by-law which provides “that assessments shall be made by order of the 
directors, and shall be prorated according to the time the insurance 
has been in force’, is not authority for making assessments at stated 
intervals. 

An assessment levied by such company must be against the entire mem- 
bership, and, if levied against a part only, is invalid. 
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The authority of the board of directors to adopt a by-law authorizing 
themselves to levy assessments questioned. 
— Wolcott vs. State Farmers’ Mut. Ins. Co., 954. 


See Mutua Company 3; OTHER INSURANCE 8. 
ASSESSMENTS. See BEnevotent Soctety 6, ‘/, 8. 
ASSIGNEE. See Suprocation 3. 


ASSIGNMENT. 


1. ItLEeGaL CONSIDERATION. 


A policy payable to the executors, administrators and assigns of insured 
was assigned “for a valuable consideration”. 

Held, That the administrator was entitled to impeach the assignment by 
evidence that the consideration was an agreement by the assignee to 
continue illicit relations with insured. 

—Harrison's Adm’r vs. Northwestern Mut. Life Ins. Co., 625. 


2. Or Poticy as COLLATERAL. 


Assignment or hypothecation of a policy of fire insurance of the face 
value of $2,000 to a creditor as collateral security for an extension 
of time on a debt of $300 does not constitute or amount to an as- 
signment of the policy, in violation of the stipulation contained 
ae to the effect that the policy shall be void if “assigned before 
oss”, 

—Allen et al. vs. Phenix Assur. Co., 289. 


3. Want or INSURABLE INTEREST. 


The statutes of Georgia provide that a life insurance is a contract by 
which the insurer stipulates to pay a certain sum in case of the death 
of another, and that the life may be that of the party insured or of 
another in whose continuance he has an interest, and that the in- 
sured may direct payment to be made to his representatives, his 
widow, children or assignee, and when such direction is assented to 
by the insurer, no other person can defeat the same. 

Held, That the statutes were simply declaratory of the common law, and 
their construction by a state court was not binding on a Federal 
court sitting within the state. 

Held, That under the principles of general commercial law governing the 
Federal courts, where the assignment is without insurable interest, 
and bears the ear-marks of a mere wager transaction, the proceeds 
of a policy so assigned will be held to belong to the executors, sub- 
ject to the deduction of expenditures incurred by the assignee. 

—Mutual Life Ins. Co. of N. Y. vs. Lane et al., 451. 


4. Wuen or Nature oF REINSURANCE. 


The insured applied for an endowment policy under a plan by which he 
was to receive at once the face amount of the policy, for which he 
was to pay annually the ordinary premium, with simple interest dur- 
ing the endowment period, or until previous death, and was to give 
security for such payments. In case of failure to pay the premiums 
the policy lapsed and the amount received was to be returned to 
the company, less a surrender value. The application was at first 
refused on advice of the medical examiner, because a substandard 
risk, but was afterward consented to on condition that he secure in 
another company a policy on his life and assign it to the company 
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which was done in a form absolute, and a life estate was also as- 
signed to it as security. Payments were kept up by the insured until 
his death. 

Held, That the policy in the other company was not assigned as security 
for the payments, but was of the nature of a reinsurance of the risk 
because of its substandard character, and the proceeds of such policy 
belonged to the insurer, not to the representatives of the insured. _ 

—New York Finance Co. vs. United Security Life Ins. § Trust Co., 666. 


See InsurABLE INTEREST; W1Fe’s Potticy 1. 


BANKRUPTCY. 


RiegHt oF REDEMPTION IN CASE OF. 


The Bankrupt Act of 1898 permits a bankrupt to redeem a policy on his 
life from the claims of creditors by paying or securing to the trus- 
tees the cash surrender value. 

Held, That the statute applies to all policies which, either by their terms 
or by the practice or concession of the company, have such surren- 
der value. 

——— the investment feature of tontine policies does not exclude 
them. 

Heid, That the statute applies to policies which had not lapsed when the 
petition was filed or the bankruptcy declared, although the practice 
of the company may be not to accept a surrender until a lapse has 
occurred. 

—Albert C. Hiscock, trustee, vs. Jacob M. Mertens, 517. 


BENEFICIARY. 


1. Errect or Prion DEATH OF IN CASE OF BENEVOLENT SOCIETY. 


In ordinary life insurance, where no power of divestiture or to change 
the beneficiary is reserved in the policy, the issuance of the policy 
confers a vested right upon the person so named as beneficiary, and 
the insured cannot transfer such interest to any other person with- 
out the consent of such beneficiary. 


‘Where a man insured his life under a regular life policy, and designated, 
as the beneficiary to whom the amount of insurance should be paid 
at his death, his wife, her executors, administrators or assigns, and 
she died before the death of the insured, without having made any 
assignment, her interest in the policy was an asset of her estate, and 
the persons who would be entitled, under the intestate laws, to 
share in the personal estate of such beneficiary, at the time of her 
death would be entitled also to share in the proceeds of the policy 
upon the death of the insured. 

The fact that the policy was not payable until after the death of the in- 
sured would not prevent him from being interested in the assets left 
by the deceased. 

Where, after the death of the insured, the administrator of his wife, the 
beneficiary, collected the amount due under two such policies, there 
having been no children or descendants of children, and the hus- 
band having been the sole heir of the wife, and having survived her, 
his administrators were entitled to recover from her administrator 
such proceeds, to be distributed as his estate, instead of being dis- 
tributed among the mother, brothers and sisters of the beneficiary. 

No question is raised as to whether there were any debts of the bene- 
ficiary, or whether, upon the collection of the proceeds of the poli- 
cies by the administrator of the beneficiary, such indebtedness should 

VoL. XXXVI.—68. 
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be paid therefrom before payment of the same to the administrators 
of the husband. 


There is a difference between a certificate of membership in a mutual 
benefit association and an ordinary life insurance policy in reference 
to the matters dealt with in the preceding notes; and decisions made 
in cases arising upou mutual benefit certificates, or by-laws of benefit 
societies, are distinguishable from those arising in regard to ordinary 
life insurance policies. 


—Perry et al. vs. Tweedy, 836. 


2. Errect or Ricut To CHANGE. 


When, from the motion and order of appeal, it is clear that it is the lits- 
gant, through his counsel, who complains of the judgment, and who 
prays for, and is allowed, the appeal, such appeal will not be dismissed 
because of some slight confusion in the pronouns used. 


Where, by agreement between the insurer and the assured, a beneficiary 
is named in a policy of life insurance, subject, however, to the ex- 
pressed condition that the assured may, thereafter, at any time, upon 
notice to the insurer, change such beneficiary, the original beneficiary 
has no standing to interpose between the contracting parties, and 
prevent the assured from exercising the right thus secured to him by 
his contract. 

When the original beneficiary, named in a policy of life insurance which 
authorizes the assured to change the beneficiary at any time, is the 
wife of the assured, and the assured, thereafter, changes the bene- 
ficiary and assigns the policy to the person whom he substitutes for 
the wife, the question of the validity of the change and assignment so 
made is one that, in no manner, concerns a minor child, issue of the 
marriage between the assured and his said wife. 


—Alba vs. Provident Savings Life Assur. Soc’y, 541. 


3. Fatse STATEMENT AS TO. 


Where the policy made statement in the schedule that the beneficiary 
was his wife, its falsity bars recovery. 

A motion for a new trial on the ground of newly discovered evidence 
having been denied by the trial court, the denial is not a subject of 
review. 

—Gaines vs. Fidelity § Casualty Co. of N. Y., 757. 


See APppiicaTIon 15; Pouicy 1, 2. 


BENEVOLENT SOCIETY. 


1. By-Law as To INToxICANTS. 


A benevolent society cannot adopt a by-law suspending from member- 
ship those engaged in selling intoxicating liquors, where nothing in 
the certificate restricted the occupation, though it had reserved a 
general power to amend its by-laws, since such amendment would 
destroy vested rights. 

— Ayers vs. Grand Lodge A. O. U. W. State of New York, 891. 


2. Compunsory INSURANCE DEPARTMENT BY. 


Members of a benevolent society are bound to exhaust the remedies pro- 
vided by its by-laws for correcting errors, where ample, before re- 
sorting to outside tribunals. 


A benevolent society has a right to create a compulsory insurance de- 
partment to which members must contribute, where the by-laws pro- 
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vided that new laws might be adopted by a two-thirds vote, and-a 
law creating such department was passed accordingly. 
— Ward et al. vs. David § Jonathan Lodye No.1976, G. U.0.0.F. in America, 828. 


3. Errect oF MISSTATEMENT OF AGE. 


Where the certificate of a benevolent society is based on an application, 
and by its terms is avoided in case of untruth in the latter, statements 
are warranties which, if false, work forfeiture, except when otherwise 
controlled by statute. 

A statute empowering the insurer to collect the difference in the premium 
in case of misstatement as to age applies to all cases where the in- 
surance was authorized. 3 

Where the insured gave his age as forty-four when it was forty-seven, 
and the by-laws limited the insuring age to forty-five, in the absence 
of evidence of a constitutional prohibition of the insurance, the 
amount to which the beneficiary would be entitled would be deter- 
mined by the difference in age. 


— Krause vs. Modern Woodmen of America, 323. 
4. Evmpence or SvIcIDE. 


Where the insured in a benevolent society was entitled to participate im 
the mortuary fund to the amount of a full assessment on all the 
members, not to exceed $2,000, an allegation that such an amount 
was always on hand in the mortuary fund, and at the time of the 
death an amount largely in excess, entitled the suit to be prosecuted 
as an action at law for the amount due and not in equity to compel 
an assessment. 

The burden is on the society to establish suicide; the presumption as 
between that and accidental death is in favor of the latter. 


—VFan Norman vs. Modern Brotherhood of America, 640. 
5. MISREPRESENTATION AS TO INTOXICANTS. 


The complaint in a suit against benevolent society showed that, accord- 
ing to the stipulations made by its agent the deceased was entitled 
to a certificate for the benefit of his wife. According to the allega- 
tions of the society the applicant had fraudulently misrepresented! 
his use of intcxicants and had thus secured a favorable action on his. 
application, but had never been initiated, nor paid his advance as- 
sessment. No evidence was offered to prove the allegations, and they: 
were denied by plaintiff. 

Held, That under such facts a judgment against the society will not be 
set aside. A contract for life insurance, as well as for fire insurance, 
may be made by parol. 


— Knights of Maccabees of the World vs. Gordon, 628. 
6. Notice oF Duss By MaAILina. 


The by-law of a benevolent society provided that notice of dues and as- 
sessments mailed to the members at their address as it appeared 
on the books should be legal notice, and a certificate by the treasurer 
or bookkeeper of such mailing should be conclusive. 


Held, That the duty was on the society to show a proper mailing of the 
notice, which was a condition precedent to enforcement of a penalty 
for non-payment. 

Held, That a by-law making the certificate of such mailing conclusive 
tends to oust the jurisdiction of the courts, and is a dangerous inno- 
vation on a common right, and the question of such mailing is open 
to inquiry through proper evidence by the court. 

Where the notice was not received it is reasonable to presume that it was 
not mailed, and the burden was on the company to show the contrary. 
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Held, That a certificate of the mailing by the treasurer, showing that it 
was based on the affidavit of a clerk, was based on hearsay, and there- 
for was not conclusive. 


Held, That a finding that the notice was not properly mailed, and was not 
received, where there was evidence tending to support it, will not be 
disturbed. 


—Duffy, Jr., vs. Fidelity Mut. Life Ins. Co., 25. 


7. Payment or Past-Dvur AssESsMENTS BY SUBORDINATE COUNCIL. 


The contract between a benevolent society and its member who stipulates 
to be bound by its by-laws is to be determined by the by-laws as they 
existed upon his entry and their subsequent amendments. 

The by-laws of such a society required monthly assessments on subordi- 
nate councils on the number of their members as reported, and that 
each member of such councils should pay his assessment to the 
council within thirty days from the first of each month, under penalty 
of suspension, and that no subordinate council could waive default 
by a member, 

Held, That a payment by the treasurer of a council immediately after the 
first of the month was not a payment by the member. 


Held, That a practice by the secretary of receiving payments from mem- 
bers after the thirty days, without stating the fact to the parent society, 
did not relieve a defaulting member from suspension. 

Held, That the officers of the society were acting as special agents whose 
limitations of authority were known to the members, and their cus- 
tom of receiving past-due payments could not waive the by-laws nor 
change the laws of the society. 

—Coughlin et al. vs. Knights of Columbus, 44. 


8. REINSTATEMENT—WAIVER OF DUEs. 


A by-law of a benevolent society provided that failure to pay an assess- 
ment for thirty days after it was due should terminate membership, 
and a new membership fee should be required to renew the insur- 
ance. 


Held, That in the absence of provisions to the contrary, consent of the 
society was necessary for reinstatement, and it was not reasonable 
that one in failing health could compel reinstatement by proffering 
unpaid dues three months after they were due. 


Held, That previous occasional acceptances of over due payments could 
not be construed as a course of dealing which waived the terms of 
the contract. 


—Hay vs. People’s Mut. Benev. Ass’n of N. C. et al., 164. 


9. Wuart ConstituTEs MEMBER OF FamMILy. 


Where the charter of a benevolent society authorized the member to 
designate a member of his immediate family as his beneficiary, or, in 
default of such family, one of his blood relatives, he may designate 
a daughter living with him as one of his household, although she is 
of legal age. She does not necessarily cease to be such member of 
his family because, prior to his death, she had left his home and was 
earning her own living, though a widow and minor children were 
left dependent. 


—Dalton vs. Knights of Columbus, 896. 


See AssEssMENT 4; Benericrary 1. 


BLOOD POISONING. See Accrpenr 3, 7, 11. 
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BOOKS OF ACCOUNT. See Iron Sarr 3; Kzrprne or Booxrs. 


BROKER. 


1. Laasrirty ror NEGLIGENCE, 


Where the policies were procured through brokers by whose oversight 
they contained warranties not according to the facts, and when re- 
ceived they were not examined by the brokers, and the latter de- 
fended on the ground that the facts were not made clear in the poli- 
cies, and that the fire took place before any correction could be made, 
—— against the brokers on the ground of negligence will not be 

isturbed. 


— Walker, Stratman § Co. vs. Black, 565. 


2. Resciss1on of Contract WITH. 


A broker contracted with insured to furnish such insurance as might be 
needed, and not less than $50,000 annually, upon the latter’s factory at 
the price or premium of $4 per $100 of insurance for a period of ten 
years. Two of the policies having been canceled by the companies, 
others were substituted by the broker, and a bill was sent to insured 
for the premiums on the same. Payment was refused on the ground 
that the price of the insurance for the year had been paid. As a re- 
sult of the dispute, the contract was repudiated by insured, and the 
broker sued for the stipulated damages. 

Held, That the mere demand for additional compensation than he was 
entitled to by the broker did not justify the repudiation so long as 
the insurance was furnished. 

Held, That an action brought before the expiration of the year, where 
mutual and continuous obligations were involved, was not premature. 

Where the insured plead that the rescission was for fraud, it was not en- 
titled to assert that the action was premature. 

Where the broker paid less for the insurance than he represented he 
would be obliged to pay, and the defendant had for several months 
known the fact, and took no action, it cannot thereafter repudiate on 
the ground of fraud. 


—Tanenbaum vs. Federal Match Co., 660. 
BURGLAR. See AccrpEnt 6. 


BURGLARY. 


1. Ruicut to InsurnE AGainst—PREMIuM NorTE. 


The code of Iowa authorized domestic companies to insure against fire 
or “‘any other casualty”. An amendment of the statute expressly au- 
thorized insurance against burglary, and by a previous statutory pro- 
vision the company had been authorized to begin business when au- 
thorized through the Auditor. Prior to the amendment of the statute 
the Auditor had authorized the company to do burglary insurance, 
and its right to do so had not been challenged for ten years. 


Held, That its right would not be held unauthorized. As between it and 
the public its powers would, in case of doubt, be resolved in favor 
of the public. 

Held, That where burglary insurance was included in its charter and the 
permission secured from the authorities, such insurance could not 
be set up as unauthorized by the insured as a defense against pay- 
ment of a premium note. 

—Bankers’ Mut. Casualty Co. vs. First Nat. Bank of Council Bluffs, 10. 
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2. Whar is Nor. 


A bank was insured under a burglary policy against damage to its vault 
or to the premises or fixtures, caused by an attempt to enter the 
vault. Some party entered the building during the night through a 
window and started a fire on the floor some four feet from the vault 
door, but there was no evidence of an attempt to enter the vault. 

Held, That the policy was not liable. 


—Mt. Eden Bank vs. Ocean Accident § Guarantee Co., 88. 


BURGLARY INSURANCE. 


MEasurE OF DAMAGES. 


A burglary policy agreed to indemnify a bank to a certain amount against 
loss from money stolen and damages to its safe, reserving the right 
to repair any property damage. The moneyed loss exceeded the 
amount of insurance and the safe was damaged. 

Held, That where the insurance was not for specific amounts, the insured 
wes entitled to make its entire claim for the money stolen and re- 
lease any claim on account of the safe. The company had no right 
to tender a new safe as partial payment of its liability, whether it 
might thus have been subrogated to a claim on the manufacturer on 
his guaranty or not. 


— Bankers’ Mut. Casualty Co. vs. State Bank of Goffs, 420. 


CANCELLATION, 


1. AGREEMENT OF AGENT AS TO OTHER INSURANCE, 


If an agent, upon notification by his company to cancel the policy, imme- 
diately informed the insured of directions to cancel, but agreed to 
continue it until other insurance was procured. the company was 
liable until such insurance was procured, unless the agent of insured 
was informed that immediate cancellation had been ordered, but if so 
informed, or if there was no agreement to continue it, the company 
was not liable. 


—Citizens’ Ins. Co. of Missouri vs. Henderson Elevator Co., 142. 


2. In Case oF REINSURANCE. 


The finding in this case that the policy was canceled by mutual agreement 
was the finding of an ultimate fact within the meaning of the Revised 
Statutes of Illinois, 1905, c. 110, § 88. 


An agreement for reinsurance between two life companies stipulated that 
renewal receipts should be forwarded to the reinsured by the reinsur- 
ing company prior to the first of the month, when the premiums 
were payable, and that such premiums should be payable twenty days 
after written demand, which demand was not to be made before the 
first day of the month following that on which they were payable. 
A renewal receipt was forwarded in August for an annual premium 

. payable September oth. On September 17th it was returned with the 
word lapse written across its face, which was accepted by the rein- 
surer as a cancellation, and nothing more was done by it. The in- 
sured died October 2d, and the compgny reinsured tendered the pre- 
mium to the reinsurer. 


Held, That it could not be claimed that there was no consideration for 
an agreement to cancel, and that such an agreement existed. 


Held, That the policy could not be revived by the reinsured as against the 
reinsurer. 


—National Life Ins. Co. vs. Metropolitan Life Ins. Co., 577. 
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8. Kicur to OTHER INSURANCE—AUTHORITY OF AGENT. 


The policy provided that it might be cancelled on five days’ notice, and 
the insurer directed the agent who had issued it to cancel. 

Held, That notification by the agent to the insured of the company’s order, 
and promise by the insured to get the policy for that purpose was 
notice of its cancellation within five days thereafter, but if coupled with 
a promise by the agent to let it stand until he could get other insur- 
ance (if the insured did not know that the order was to cancel imme- 
diately), he was entitled to a reasonable extension of the insurance 
until it could be replaced, in the absence of any knowledge of limita- 
tion on the authority of the agent to extend it. 


— Citizens’ Ins. Co. of Missouri vs. Henderson Elevator Co., 138. 


4. SURRENDER AND RETURN OF PREMIUM. 


The statute required that the policy should contain an equitable provi- 
sion for cancellation at the request of the insured, and for the return 
of premium in such case in excess of short rates. The policy pro- 
vided for such cancellation and, if canceled, that the excess premium 
should be returned on the surrender of the policy. 


Held, That the return of premium: was not a condition precedent to can- 
cellation by the insured, and the policy terminated on its surrender 
though the premium was not returned until after the loss. 

—Parsons § Arbaugh et al. vs. Northwestern Nat. Ins. Co., 397. 


5. WHat is Errective—LErrer as EvipENcE. 


When a policy of insurance provides that “the assured may require 
the cancellation of the policy at any time’’, but does not prescribe 
the manner in which notice of cancellation must be given, before 
the cancellation becomes efiective it must appear that notice of the 
cancellation was received by the company. 

Evidence that a letter was written to a given person does not authorize 
the presumption that he received it, unless the evidence also shows 
that such letter was properly addressed, duly stamped, and deposited 
in the mail. 


—Bankers’ Mut. Casualty Co. vs. People’s Bank of Talbotton, 474. 


See AcEntT 2; AssEssMENT 3; PREMIUM Note 3; Vacant 2. 


CARRIER. 
LiaBInity FOR FrrE From Locomotive. 


A carrier is not liable for the burning by its locomotive of cotton de- 
posited on its premises under an agreement that it was without its 
consent, and at the sole risk of the shipper, where a statute made 
the company liable for such fires, unless the property was unlawfully 
placed on its premises without its consent. 


—German-American Ins. Co. vs. Southern Ry, Co., 961. 


CASUALTY. 


Wuen Liasiiity Occurs. 


A condition in a casualty: insurance policy provided: ‘No action shall 
lie against the company as respects any loss under this policy unless 
it shall be brought by the assured himself to reimburse him for loss 
actually sustained and paid by him in satisfaction of a judgment 
within sixty days from date of such judgment and after trial of the 
issue.” Held, The policy constituted a contract of indemnity, and 
payment and satisfaction of the judgment may be made by the as- 
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sured by the execution and delivery of promissory notes, if executed 
in good faith and so accepted by the judgment creditor, and there- 
upon a cause of action accrues in favor of the assured ‘and against 
the company. 

There is no evidence in this case to warrant the conclusion that the pay- 
ment and satisfaction of the judgment was not executed in good 
faith, 

—Kennedy vs. Fidelity § Casualty Co. of N. Y., 224. 


COINSURANCE. 


1. E:outy Per Cent Ciavs—E WHEN ILLEGAL IN STANDARD Po ticy. 


A statute forbade a company to limit its liability by reason of the insured 
failing to insure any certain proportion of the cash value. A subse- 
quent statute adopted a standard form of policy providing that the 
liability should be limited to a pro rata of the total insurance, and that 
its provisions might be modified by riders attached to the policy, 
and that the extent of the application of the insurance under the 
policy or ot the contribution to be made by the company might be 
modified by agreements attached to the policy. 

Held, That a rider providing that in consideration of a reduced premium 
the company should pay only such proportion of the loss as the sum 
insured in the policy bore to 80 per cent of the value, and in no case 
a greater proportion than the amount insured bore to total insurance, 
was a violation of the previous act. 

Held, That the power to prescribe a standard form involves the power 
to limit the right to contract to such form. 

— Attorney-General ex rel. Michigan Lubricator Co. vs. Com’r of Insur., 847. 


2. When CuavszE 1s INVALID. 


A statute forbid the issue of a policy limiting the amount to be paid in 
case of loss below the cash value if within the amount of insurance 
paid for or the use of a coinsurance clause except at the option of 
the insured. 

Held, That the statute only applies to attempts to limit the liability below 
the face of the policy without consent of the insured where the full 
premium is paid and the value of the property is within the policy, 
and is not in conflict with a standard policy law, nor forbids consent 
or restriction as to other insurance nor the waiver of its invalidity. 

Held, That an agreement that permission for other insurance was granted 
to an amount not exceeding 75 per cent of the value for a reduced 
premium provided that in case of excess above that amount the policy. 
should become void in proportion to such excess to the total insur- 
ance was authorized by the standard policy law and was valid. 


— Bloch vs. American Ins, Co. et al., 688. 
COMMISSIONS. See AceEnr 9, 10. 
COMPROMISE. See Mortcaces 2. 


CONTRACT. 


. 
1. Provistonan Detivery oF Poticy WHEN Not Complete. 


Where there was uncontradicted evidence that the policy had been deliv- 
ered merely for examination, and no premium had been paid, and the 
policy required in case of acceptance that revenue stamps be attached 
and canceled by the agent, or if returned to the company the stamps 
must accompany it, and there was no evidence that insured had ever 
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mentioned the policy, and it was found after his death by the bene- 
ficiary, who thereupon procured and attached the stamps and had them 
canceled by the internal revenue collector, there was no such conflict 
of evidence as entitled the claimant to submit to a jury the question of 
a completed contract. 


—Amos-Richia vs. Northwestern Mut. Life Ins. Co., 549. 


2. WHEN CoMPLETE. 


A parol contract of insurance, as distinguished from a parol agreement to 
issue a policy, must not be executory, but must take effect in presenti. 


In order to establish the relation of insurer and insured, in parol, as exist- 
ing before the delivery of the policy, the plaintiff must do so by full 
and clear proof. 


In the absence of such a stipulation in the application or policy as makes 
the actual delivery of the policy a condition precedent to the consum- 
mation of the contract of insurance, the actual delivery or non-deliv- 
ery of the policy is not of itself conclusive evidence of the completion 
of the contract of insurance; but the unconditional acceptance of the 
application by the insurer is a consummation of the contract. 


Where there is no oral agreement for insurance prior to the policy, if a 
policy has been executed in form, but has not passed out of the pos- 
session of the insurer or his agent, and no payment of premium has 
been made, the contract is prima facie incomplete; and the burden 
is upon the party who asserts that there is a contract, to show that 
the policy became operative by the intention of both parties. 


Where, there being no oral agreement for insurance to take effect prior to 
the issue of the policy, upon an application for insurance at less than 
the regular rate, an agent wrote up and countersigned a policy and, 
without parting with the possession thereof, wrote to the applicant 
that he had “issued” a policy, but would hold the same until he 
should have time to hear from his company, and the company there- 
after rejected the risk and the agent forwarded the policy to the com- 
pany, these facts constitute no proof of a consummated contract of 
insurance, although the applicant may not have received notice of 
the refusal. 

—Hartford Fire Ins. Co. vs. Benjamin Whitman, 19. 


3. Wuen CompLeTE—REscIss1on— DELIVERY—EFFECT OF. 


The plaintiff's intestate made written application for a policy and ex- 
ecuted notes for the premiums, which were forwarded to the com- 
pany. The application was accepted and a policy was issued in con- 
formity with it and delivered to the insured who, claiming that the 
agent had altered the application, and that the policy did not conform 
to the original application, returned it to the insurer for cancellation. 
The company, claiming it to be correct, sent the policy to its agent 
for redelivery and adjustment of the dispute. There was no accept- 
ance of the proposition of the insured to cancel, nor offer to return 
his notes, and the insured was killed while the matter was in dispute. 

Held, That where a formal application is made and accepted, and a policy 
in conformity is delivered in return’for notes for premiums, the con- 
tract is complete. Such acceptance may be indicated by mailing a 
letter containing it, as well as by sending a policy. The physical act 
of handing a policy to the insured is not conclusive as to the intent 
which may be shown by parol evidence. 

Held, That the declarations of insured as to the alteration and as to 
whether the delivery had been unconditional were relevant as evi- 
dence after his death, and the question was for the jury. 


Held, That if the policy complied with the original application, and there 
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was a valid contract, there had been no rescission, and the inSurer 
was liable. 


— Waters vs. Security Life § Annuity Co., 673. 


4. Wuen Nor CompLeTE—APPLICATION—AGENT. 


The applicant paid the premium to the agent, taking a receipt which 
provided for its return if not accepted. It was rejected, but the com- 
pany returned an application amended in several important particu- 
lars, with a policy corresponding, for delivery by the agent, if ac- 
cepted. The agent wrote to the applicant that the policy had arrived 
straight as a string, and he hoped to deliver it on a specified day. 
The applicant was taken sick and died without signing the applica- 
tion, receiving the policy or paying an additional premium required. 

Held, That there was no completed contract. 

Held, That the receipt of the premium did not make a contract. 


Held, That the company was not estopped to deny its acceptance of the 
first application by the letter of the agent. 


—MeNicol vs. New York Life Ins. Co., 278. 


CONTRIBUTION. 


In Case oF MACHINERY AND FixTuRES—REcCOVERY BacK—MISTAKE OF 
ADJUSTER. 


The policies covered printing presses, stereotype machinery and other 
fixed and movable machinery, implements, tools and fixtures. 

Held, That under the contribution clause such policies should contribute 
with policies on a printing plant insuring five typesetting machines, 
with their fixtures and appurtenances. 

Held, That under the contribution contract each set of policies were 
independent contracts on which only their pro rata of liability could 
be recovered, and where more than its proportionate liability was 
paid by one insurer, did not affect the liability of the other insurers 
nor entitle it to recover back from them the excess. 

Where, however, in such case, an adjuster representing all parties agreed 
with insured as to amount of loss and incorrectly made the appor- 
tionment from a mistaken view as to the property covered, a new 
agreement was made under which the parties were bound to pay 
the insured the amounts proportioned, and any excess paid could be 
recovered back by the companies erroneously assessed for it from 
the others. 


—Fireman’s Fund Ins. Co. et al. vs. Palatine Ins. Co. et al., 385. 


CORPORATION. 
INCENDIARISM BY PRESIDENT. 


Where it appeared that the business was practically owned by the presi- 
dent, and was a family corporation, carried on in that form to shield 
him from his creditors, that the property was overinsured and over- 
valued with the connivance of the family, and the business on the 
decline, evidence which justified a finding of incendiarism on the part 
of the president will sustain a charge of incendiarism against the cor- 
poration and constitute a defense by the insurers. 


—Meily Co. vs. London § Lancashire Fire Ins. Co., 271. 


CREDITOR. See Bankruptcy, 
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DEATH. 


1. In Vioxation or Law. 


‘Where, as the result of a quarrel between insured and another man, they 
began firing at each other, and both were killed, if the other party 
was the aggressor, firing the first shot, and insured fired in order to 
save his life, it was not a death in violation or attempted violation of 
the laws of the state or of the United States within the meaning of 
the policy. 


— Woodmen of the World vs. Walters, 398. 


2. Wuen Presumep From ABsENCE—LIABILITY IN CasSE OF INSURED’s RETURN 

The insured had been absent and unheard of for more than seven years, 
and an administrator was appointed, with whom a compromise set- 
tlement was made through an agent on the theory of his death, drafts 
being tendered conditioned on a bond of indemnity should he be 
discovered to be alive, which latter was refused, and the payment 
was made unconditionally and by the administrator distributed to 
those entitled to it. 

Held, That upon the reappearance of insured suit was properly brought 
against the administrator and creditor who had received part of the 
money jointly, but that the administrator was not liable as an indi- 
vidual. 

Held, That the payment being voluntary with knowledge of the uncer- 
tainty, and without fraud, the settlement was final, and the com- 
pany could not question the authority of the agent. 

—New York Life Ins. Co. vs. Chittenden § Eastmen et al., 633. 


DELIVERY. See Contract 1, 3. 
DESCRIPTION. See AppItTrIon. 
DIVIDEND. See Murvat Company 1. 


DIVIDEND ADDITIONS. 


SURPLUS AS. 


The statutes of New York require the reserve on a lapsed policy after 
three years to be applied to the purchase of extended insurance, and 
that the reserve should include dividend additions. 

Held, That the surplus is dividend additions within the meaning of the 
statute, and should be included in them though no dividend of it had 
been declared. 

— United States Life Ins. Co. vs. Spinks, 913. 


DROWNING. See AccrpEnt 2. 


DUES. See BENnevouent Society 6, 8. 


EIGHTY PER CENT CLAUSE. See Corsvrance 1. 


EMBEZZLEMENT. See Premium 3. 
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EMPLOYERS’ LIABILITY. 


1. Costs or Surr. 


An employers’ liability policy insured against loss from liability for dam- 
ages on account of accidental injuries resulting from negligence of 
the insured and against the expense of defending such suit. The 
liability of the insurer arising from the injury or death of a person 
was limited to $5,000, and stipulated that the company should defend 
or settle any suit without interference by the insured. 

Held, That the limitation of the liability did not include the costs of suit, 
and the insured was entitled to be reimbursed for such costs in addi- 
tion to any damages recovered up to $5,000. 

—New Amsterdam Casualty Co. vs. Cumberland Telephone § Telegraph Co., 621. 


2. Inctusion oF WAGES. 


An employers’ liability contract stipulated that it should not cover loss 
for injuries to, or caused by, any employee unless his wages were 
included in the estimated wages named in the schedule. 

Heid, That in order to make the indemnity company liable, the wages of 
both the injured and the injurer must be inciuded in the schedule. 

-—East Carolina Ry. Co. vs. Maryland Casualty Co., 1031. 


3. LimiraTion—NOorTICcE. 


Where the policy of an indemnity company had been several times re- 
newed, and it was shown could not be found after a search among 
the papers of insured, a previous policy similar, except as to dates, 
was admissible:in evidence, though no search had been made among 
the papers of the officers of the insured corporation. 

The policy provided that no action should lie unless brought by insured 
for reimbursement for loss actually paid by him in satisfaction of a 
judgment within sixty days from its date. 

Held, That the payment must be made within sixty days, not the action 
must be brought within that time. 

The policy provided for immediate notice of any accident and forwarding 
to the company of any service of suit, and that the company would 
defend the same unless it elected to pay. 

Held, That where the company defended after notice, that all questions as 
to failure to give prompt notice were reserved; it did not waive any 
failure to give such notice. 

Held, That where the vice-president in charge, and most of those in the 
office of the insured, had been ill with smallpox at the time of the 
accident, and the office had been closed, and his successor promptly 
gave notice after learning of the accident, there was sufficient ground 
tor finding that the delay was excusable. 

—Eadgefield Mfg. Co. vs. Maryland Casualty Co., 1026. 


ENTIRE CONTRACT. See Iron Sare 4. 


EVIDENCE. 


EXPERT AS TO EXPLOSIVES, 


The statement of a witness that he had some knowledge of gasoline, and 
sugar as explosives was sufficient prima facie to show that he was 
competent to give an opinion on a gasoline explosion in the absence 
of anything in cross-examination to show his incompetency. 

—Bloch vs. American Ins. Co. et al., 688. 
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EXPLOSION. 


1. From Ienition oF Gas. 


‘Where an explosion, according to the evidence, was due to the ignition 
of gas escaping from a gas jet, and no damage resulted except from 
the explosion, it was not a loss by fire within the meaning of the 
policy exempting from losses from explosion unless fire ensues, and 
then from explosion only. 


— Home Lodge Ass’n vs. Queen Ins. Co. of America, 532, 


2. KNOWLEDGE oF INSURED OF RISK. 


Negligence of the insured or his employee contributing to a loss is no ° 
defense against a loss claim. 

‘Where the fire resulted from the explosion of a gasoline lighter, evi- 
dence of its defective character to show a knowledge of an increase 
of the hazard by means within the knowledge and control of the in- 
sured is not admissible where it does not appear that insured knew 
of the defect. 


—German Ins. Co. of Freeport, Ill., vs. Goodfriend, 217. 


EXPLOSIVE. 
StroraGe oF WHEN Not Causz oF Loss, 


The policy prohibited the storage of explosives or increase of risk within 
the control of insured under penalty of forfeiture. A statute provided 
that conditions in a policy should be construed as representations 
unless material to the risk. 


Heid, That where dynamite was stored in the building temporarily, but 
was removed by the firemen during the fire and did not contribute 
to the loss, nevertheless the policy was avoided by the violation. 


—Kenefick vs. Norwich Union Fire Ins. Soc’y, 817. 
EXPLOSIVES. See Evmence. 


FALL OF BUILDING. See Winp. 
FARM PROPERTY. See Mourvat Company 2, 


FIDELITY. 


STATEMENTS IN APPLICATION—DISHONESTY, 


‘Written statements made by a corporation accompanying an application 
to a bonding company for a bond guarantying the honesty of em- 
ployees, which statements relate to the past conduct of such em- 
ployees in their service as such, and are intended to and do enter 
into the contract and become the inducement in part for the issuing 
of the bond, are in the nature of warranties, and their falsity in any 
material particular will defeat recovery on the bond for the delin- 
quency of such employees. 


Where, in a suit upon a bond executed to a loan company guarantying 
the honesty of an employee, it appears that it was stipulated in the 
application for such bond that the duties of such employee are to 
receive and deposit all moneys received by the company, to indorse 
checks for deposit only, and not authorized to sign checks or accept 
drafts, or to pay out on account, with no authority to withdraw 
money, and the obligation of the bond is to make good any loss oc- 
casioned by the fraud or dishonesty of such employee in connection 
with his duties as specified, and the bondsman not to be liable for 
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other than the personal acts of such employee within the direct 
scope of his specified duties, the bondsman will not be held for the 
dishonesty of such employee in inducing the loan company to accept 
a loan to a fictitious person, on fictitious security, and procuring the 
money from the bank where moneys of the company are on deposit, 
on a check issued by the company in the name of such fictitious bor- 
rower, by forging his name upon the check. 
—Livingston et al. vs. Fidelity & Deposit Co. of Md., 699. 


See GUARANTEE; Surety 1, 


FOREIGN COMPANY. 


AccIpDENT—SERVICE ON—LIABILITY IN CASE OF NONPAYMENT OF PREMIUMS BY 
RatLRoap. 


In Tennessee the acceptance of service by the Insurance Commissioner 
is sufficient, under the code, to bring a foreign company doing busi- 
ness there before the court. The liability of such company, however, 
is not limited by the provision that the authority to accept such 
service shall continue while any liability of the company within the 
state remains. 

It was agreed between the insured and the company that the premiums 
were to be placed in the hands of the railway company for which he 
worked, and from which the company should receive them. The for- 
mer had two weeks after demand was made in which to make pay- 
ment. The money was in its hands at the time of insured’s death, 
but payment was refused two weeks later because he was no longer 
in its employ. 

Held, That the policy did not lapse, but allowance should be made for the 
unpaid premium. 

—Patton vs. Continental Casualty Co., 1039. 


FRAUD. See AGency; Fiperity; Premium 9. 


GASOLINE. See Sranparp Poticy 2. 


GUARANTEE. 


EvIpENcE OF LARCENY. 


The mere proof of failure on the part of an employee to pay over a bal- 
ance due on demand, in the absence of evidence of a dishonest attempt 
to appropriate or withhold the property, is not proof of larceny with- 
in the meaning of a guaranty bond. 

The evidence in this case examined and found insufficient to prove larceny. 


The exclusion of evidence on the ground that it tended to vary the terms. 
of a letter, though the letter was not intended to be a contract, was. 
not reversible error. 


Objections to signing of bills of exceptions as too late overruled. 
— Williams vs. U. 8. Fidelity § Guaranty Co., 589. 


See FIpEniry. 
GUARANTY. See Surety 1. 
HEALTH. 


CarE OF PHYSICIAN. 


In an action on a policy of life insurance, a plea setting up a breach of 
warranty that the assured had not been under the care of a physician,. 
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except one named, within two years, is sustained by proof that within 
that time he had been attended by another physician eight times 
within ten days for the ailment of rheumatism in the shoulder. 


—Fish vs. Metropolitan Life Ins. Co., 81. 


See APPLICATION; SICKNESS, 
INCENDIARISM. See Corporation; Iron SaFe 1. 


INSURABLE INTEREST. 


Or HusBaND AND WIFE—ASSIGNMENT. 


Husband and wife have each and both a pecuniary and insurable interest 
in all articles comprised in the furniture of their household, or which 
are necessary or convenient and actually in use in the maintenance 
of their domestic relation, regardless of whose money paid for them, 
or by what means or from what sources they were obtained. 


When an insurance company consents in writing to an assignment of a 
policy of fire insurance without restriction or limitation with refer- 
ence to the purpose of the assignment or the extent of the interest 
assigned, which is, in fact, as between the parties, less than the 
absolute or entire interest or rights of the insured under the con- 
tract, and when, after a loss has occurred but before payment has 
been made, the rights and interests of the insured are brought to 
the knowledge of the company, they cannot be defeated or impaired 
by a compromise and settlement and attempted satisfaction between 
the latter and the assignee without the consent of the insured. 

When there is no fraud, accident or mistake, as to the description or own- 
ership of property, or articles intended to be covered by a fire in- 
surance policy, and the person intended to be insured and who pays 
the premium is in fact the owner of the same, or has an: insurable 
interest therein, it is immaterial by what name he is designated in 
the policy. 

—Lenagh et al. vs. Commercial Union Assur. Co., 526. 


See AssIGNMENT 3, 
INTOXICATION. See Apprication; BENEVOLENT Soctety 1, 5. 
INVENTORY. See Iron Sars 1, 4; KEEPING or Booxs. 


IRON SAFE. 


1. Inventory—Books or AccounT—INCENDIARISM— DAMAGES FOR RESISTANCE. 


Where the policy required the last preceding inventory to be kept in an 
iron safe and produced after the fire the production of such inventory 
kept on sheets of paper, with only a few sheets missing, and its ac- 
ceptance by the adjuster without objection, is a sufficient compliance. 

Where such inventory is lost after its delivery its contents may be proved 
by parol evidence, and where a summary of its contents had been 
entered on a ledger, the ledger may be referred to to refresh the 
memory of the witness. 

Where the policy required a set of books to be kept clearly presenting a 
complete record of the business, showing purchases and sales both for 
cash and credit, and cash sales were entered at the end of each day, 
not showing, however, separately the items sold for cash, it was a 
sufficient compliance where this was the usual local method of keep- 
ing books. 


Where the insured stated in the application that no threat of incendiarism 
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had been made, nor did he have reason to fear incendiarism, the fact 
that he had several years previously suspected incendiarism by parties 
since dead did not establish any forfeiture of the policy. 


A statute requiring the payment of additional damages and attorney’s 
fees in case of the unsuccessful resistance of a loss claim is not retro- 
active so as to apply to a policy issued before its passage. 

—Arkansas Mut. Fire Ins. Co. vs. Woolverton, 607. 


2. REASONABLENESS CF PROVISION—WAIVER OF CLAUSE. 


A stipulation in a fire insurance policy that the insured shall make and 
keep inventories and books, and keep them in a fireproof safe in some 
place not exposed to fire which would ignite or destroy the building 
in which the property insured is situated, and in case of loss to 
produce such books and inventories for the inspection of the in- 
surer, and in the event of failure on the part of the insured to pro- 
duce such books and inventories for the inspection of the insurer 
that the entire policy shall be null and void, is a reasonable and com- 
petent provision to insert in and attach to the policy. 


That a contract in writing, if its terms are free from doubt and ambigu- 
ity, must be permitted to speak for itself, and cannot by the courts, 
at the instance of one of the parties, be altered or contradicted by 
parol evidence, unless in case of fraud or mutual mistake of facts; 
and this principle is applicable to contracts of insurance. 


It is reasonable and competent for insurance companies to provide in 
their policies that no officer, agent or other representative of the 
company shall have the power to waive such stipulation of warranty, 
unless indorsed thereon or added thereto. 


Where an insurance policy contains such a stipulation of warranty, and 
provides that no officer, agent or other representative of the com- 
pany shall have the power to waive any condition or provision of 
the policy, unless such waiver shall be written upon or attached 
thereto, such limited grant of authority is the measure of their power. 

It is always open for the insured to show a waiver of the conditions con- 
tained in a policy of fire insurance, or a course of conduct on the 
part of the insurer which gave him just and reasonable ground to 
infer that a forfeiture would not be exacted. 

Where a waiver of the conditions in a fire insurance policy is relied upon 
by the insured, he must show that the insurer, with knowledge of 
the facts that occasioned the forfeiture dispensed with the observance 
of the condition that, where the waiver relied on is the act of an 
agent, it must be shown either that the agent had express authority 
from the insurer to make the waiver, or that the insurer subsequently, 
with knowledge of the facts, ratified the action of the agent. 

A waiver may be established by proof of such facts and circumstances as 
would reasonably result in that conclusion. 


Under the facts as disclosed by the record in this case, held, that the ques- 
tion of waiver was a question of fact, to be determined by the jury 
under proper instructions, and that the court erred in sustaining the 
demurrer to the evidence and in taking the case from the jury. 

—Gish et al. vs. Insurance Co. of North America, 227. 


3. SurFFicrENcy oF BookKs—WAIVER OF ANSWER IN APPLICATION, 


Where the credit sales were an unimportant part of the business and the 
original book of entry was lost, but they were transcribed and copied 
into another which was preserved, there was a sufficient compliance 
with the iron-safe clause under the Kirby act which makes substantial 
compliance with the conditions of policies sufficient. 


Where the answer to a question in the application regarding a previous 
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fire appears not to be false so far as it goes, and no further inquiry is 
made, its incompleteness is waived. 


—Security Mut. Ins. Co. vs. Berry, 161. 


4. Wuart Is Nor an INvVENToRY—ENTIRE CONTRACT. 


The policy containing the iron-safe clause insured a storehouse and the 
goods contained under a single premium, and provided that failure to 
produce the books and inventories required by it rendered the policy 
void. The goods contained were shipped from another store of in- 
sured, and no separate account of them was kept except a memo- 
randum and certain partial invoices which had been copied in a led- 
ger, which were a mere general statement of the values of goods sent. 

Held, That the iron-safe clause was binding, and the copies of the in- 
voices were not an inventory within the meaning of the clause. 

Held, That where the premium was entire, failure to comply with the 
clause avoided the policy both as to building and contents. 

—Coggins vs. Aitna Ins. Co., 354. 


5. Wuat Is Not Compir1aNcE—RETURN OF UNEARNED PREMIUMS. 


The policy required a set of books to be kept in an iron safe. Such a 
set was kept, but afterward destroyed, and their footings entered in 
a new set. 

Heid, That the policy had not been complied with. 

‘The policy in such case provided that in case it became void the unearned 
premium should be returned. 

Held, That the company did not waive the iron-safe clause by failing to 
return the unearned premiums after knowledge of the loss with 
knowledge of the violation, where no demand for it or tender of a 
surrender of the policy had been made. 

‘Where liability was denied on several policies and the unearned premium 
was tendered on all, and iiability was established as to some only, 
the tender was good as to the rest. 

— ZAitna Ins. Co. ve. Mount, 936. 


See Proors or Loss 4. 


KEEPING OF BOOKS. 
Wuart Is Surricient CoMPLiANcE. 


Denial of liability is a waiver of proofs of loss. 

‘The policy provided that a set of books should be kept, showing a com- 
plete record of the business. It was shown that an inventory of the 
stock on hand was made at the time of issuing*the policy, that a 
book was kept showing how many goods were received and sold 
from that time to the fire, and a cash book, showing the amount of 
goods sold. All goods not sold were destroyed by fire. 

Held, That there had been sufficient compliance with the policy within the 
meaning of a statute that proofs of substantial compliance with the 
policy conditions was sufficient. 

—Security Mut. Ins. Co. vs. J. E. Woodson § Co., 53. 


LETTER. See Cancetuartion 5. 


LEX LOCI. 
Or Poticy. 


Where the policy provides that it is payable at the home office, and that 
it is to be subject to the laws of the state where such office is located, 


VoL. XXXVI.—69. 
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the remedy for an anticipated breach of contract is governed by the 
laws of such state. 

Under the law of New York renunciation of an executory contract by a 
mutual company does not entitle the insured to sue for breach of 
contract, but to compel its specific performance by a suit in equity. 

—Michaelsen vs. Security Mut. Life Ins. Co., 470. 


See UNAvUTHORIZED INSURANCE. 


LIMITATION. 
1. Errect or STaTUTE, 


A limitation clause limiting the time of bringing suit to less than that pre- 
scribed by the statute of the state in the policy of the company of 
another state is not enforceable. 


—Galliher vs. State Mut. Life Ins. Co., 681. 
2. WaltveER oF. 


A provision in an employers’ liability policy requiring suit to be brought 
within thirty days after right of action accrues is waived by negotia- 
tions for a settlement continued until after the expiration of the time, 
and thereafter the ordinary statute of limitations applies. 


Where the correspondence between the company and insured regarding 
such adjustment is continued between its agents and insured, and be- 
tween the former themiselves, it is admissible as evidence regarding 
the waiver claimed. 


—Lynchburg Cotton Mill Co. vs. Travelers Ine. Co., 487. 
3. Wen REAsONABLE—WHEN It Beans To Run. 


The parties to a contract of insurance may, by a provision inserted in the: 
policy, lawfully limit the time within which suit may be brought 
thereon, provided the period of limitation fixed be not unreasonable. 

A provision in a policy of fire insurance that ‘no suit or action on this 
policy, for the recovery of any claim, shall be sustainable in any court 
of law or equity until after full compliance by the insured with all 
the foregoing requirements, nor unless commenced within six months 
next after the fire’, is unambiguous, and in a suit on the policy 
commenced more than six months after the date of the fire will be en- 
forced in accordance with the plain meaning of its terms, where no 
extrinsic facts are alleged excusing delay in bringing the suit. 

Where a policy of fire insurance contains the provision that no suit or 
action shall be sustained thereon unless commenced within six months 
next after the fire, the period of limitation begins to run from the 
date of the fire, notwithstanding the policy also contains the pro- 
vision “that the loss shall not be payable until sixty days after proots 
of loss have been received by the company”. 

— Appel vs. Cooper Ins. Co., 776. 

See AccipenT 17; EmpLoyers’ Lianrmity 3; Paip-Ur Poticy 2, 3; Premium 5; 
Proors oF DeatH; Proors oF Loss 2; Trrze 6. 


LOCOMOTIVE. See Carrier. 
MAILS. See BENEVOLENT Soctrety 6; Pouicy 2. 


MARRIED WOMAN. 
EFFECT OF PREGNANCY. 


Where a married woman is the holder of a policy of life insurance, it is 
not a false representation for her to sign a certificate, when she is 
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pregnant, stating that she is in sound bodily health, if the certificate 
is otherwise true. 

Where a married woman is an applicant for life insurance in 'a company 
that issues policies on the lives of married women, she is not re- 
quired to inform the company of evidence of pregnancy discovered 
subsequently to her physical examination and application. 

— Merriman vs. Grand Lodge Degree of Honor, 340. 


MEASURE OF DAMAGES. 
1. A Case or OwNERSHIP BY HUSBAND AND WIFE—THREE-QUARTER CLAUSE. 


The policy insured the husband on the building and his wife on the con- 
tents which they respectively owned. 

Held, That where the evidence as to the value of the contents destroyed. 
was conflicting, but there was evidence from which the jury might 
find that the sum which they fixed was proper the finding will not be 
disturbed. 

Where the statute provided that the company insuring real estate should 
be liable for the full estimated value as fixed in the policy, a three- 
quarter clause would apply only to personal property. 

The loss of a three-quarter clause pasted on the policy is of no con- 
sequence when accidental, and its existence stated in the policy. 

It was claimed that the husband had transferred title to the wife, but she 
testified that after an agreement to so convey had been drafted by her 
attorney and delivered to him to execute it had not been returned. 

Held, Where the attorney was acting for both to effect a reconciliation, of 
which the agreement was a part consideration, he could not be com- 
pelled to testify. 

Where ample time had been afforded to secure evidence regarding a loss: 
it is not an abuse of discretion to refuse a continuance, and merely 
cumulative newly discovered evidence is no ground for a continuance 
or new trial. 

A few articles of no appreciable value erroneously included in a claim, and 
not referred to in the charge, will not sustain error. 


— Phenix Ins. Co. vs. Wintersmith et ux., 251. 


2. AvTHoRITY or AGENT—Premium NoteE—Breacu oF ContRACT. 


Testimony of the insured that he had dealt with a party as the agent of 
company, and that the state agent had so informed him, is evidence- 
sufficient for a jury as to the fact of the agency. 

Where the insured refused to accept a policy because different from that 
he had stipulated for, and had given his note for the premium, whose 
surrender was refused by the company, the amount of the note is his 
measure of damages. 

Oral evidence is inadmissible to vary the terms of a written and signed: 
application. 

Punitive damages cannot be recovered for breach of contract in the ab- 
sence of fraud. 

—Prince vs. State Mut. Life Ins. Co., 872. 


3. In Case or Tota Loss—ARBITRATION—THREE-FouRTHS VALUE. 


A statute provided that in case of total loss the measure of damages shall 
be the amount of the policy less depreciation of value shown by in- 
surer. 

Held, That in case of total destruction, in the absence of depreciation 
shown, a policy provision regarding arbitration has no application. 

Held, That where a building has so lost its identity and character as a 
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building, and has become so disintegrated that it could not be des- 
ignated as such, though some portion was standing, that the loss was 
total, but otherwise if such portion would be such as a reasonably 
prudent man would use as a basis in restoring it to its original condi- 
tion. 

A policy insuring household goods limited the liability to the cash value 
at the time of fire and provided that the loss should be arbitrated in 
case of disagreement. : 

Held, That an arbitration in case of disagreement was a condition prece- 
dent to a suit. 

A statute provided that no risk should be taken on personal property for 
more than three-fourths of its value, and when taken the value should 
not be questioned in any proceeding. 

Held, That the value is fixed only as to the time of insurance, and does 
not prevent the insurer from showing subsequent depreciation in 
value. 

Held, That in case of insurance of $600 on goods, where there was a 
salvage of $100, and a loss of about $800, the loss was partial and 
subject to a provision for appraisement. 

—Stevens vs. Norwich Union Fire Ins. Soc’y, 176. 


See Burauary INsuRANCE; TITLE 5. 
MILL BUILDING. See Risk 5. 


MORTGAGE. 
MISDESCRIPTION BY AGENT. 


Where the alleged fraud of plaintiff is not set forth as required in the court 
rules it is not in issue. 

‘Where the insured was unable to read, and correctly stated the amount 
of a mortgage to an agent, and the latter, who filled out the policy 
and application, described the amount of the mortgage as much less, 
the policy was not avoided by the error. 

— Baumler vs. Farmers’ Northern Mut. Fire Ins. Co., Limited, 671. 


See Stanparp Po ticy 1. 


MORTGAGEE. 
1. Proors or Loss By. 


The petition alleged that the policy was made and delivered by the com- 
pany to the plaintiff mortgagee, who paid the premium; that it pro- 
vided that loss was payable to mortgagee as interest might appear, 
and that notice and proofs of loss were furnished by plaintiff. 

Held, That the question as to who was the insured qnust be determined 
from the policy, and that the statement therein that it insured the 
a. aang, loss payable to plaintiff, made the I. Company the in- 
sured. 

Held, That a statutory provision that only the insured need give written 
notice of loss supersedes the policy provision regarding such proofs, 
and the giving of such notice is a condition precedent to recovery. 


A mere allegation that the insured owner refused to furnish the proofs, 
and that they are therefore made by plaintiff mortgagee is not, of 
itself, sufficient excuse for the refusal on the part of the insured, 


‘The petition was therefore bad on demurrer. 
—American Cereal Co. vs. Western Assur. Co., 134. 
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2. SwerocatTion 1n Case oF Faiture or INTEREST oF MortTGacoR—CompPro- 
MISE. 


K. borrowed from B. B. & L. Ass’n $400, and gave deed of trust of house 
and lot to secure the loan, and bound herself to keep insurance on 
the building to amount of $400 for the benefit of the association, and, 
in case of failure to insure, the association to insure and add pre- 
miums, paid by it, to the debt. K. conveyed the property to G., who 
assumed to pay the trust debt as part of the purchase consideration. 
No notice was given to the association or insurance company of such 
conveyance. More than two years after the conveyance to G. the 
association purchased insurance of $400 on the property from the 
S. U. & N. Ins. Co. in the name of K.; the policy containing the 
usual mortgage clause and stipulating that the policy should con- 
tinue good as to the mortgagee notwithstanding any forfeiture by 
the owner, and that, if any loss should be paid to the mortgagee un- 
der such circumstances, the insurer should be subrogated to the 
rights of the mortgagee under the mortgage. The insured property 
was destroyed by fire. G. complied with none of the requirements 
of the policy by giving notice of the fire or making proofs of loss or 
otherwise. The insurer paid the association $398.62, the amount of 
its debt, and took an assignment thereof. Held, That it was en- 
titled to be subrogated to the rights of the association and to en- 
force the mortgage. 


A mortgagor has no interest in the proceeds of a policy insuring the 
mortgagee, taken out by the mortgagee to protect his own interest, 
and in which the interest of the mortgagor has been forfeited, leav- 
ing that of the mortgagee still in force. 

In the matter of a disputed claim between R. and G., R., the claimant, 
proposed in writing on April 7th as a compromise that, if G. would 
pay $100, R. would accept it in full of the ¢laim and release his 
mortgage lien on property securing the debt. On the 12th of May 
following, not receiving a response from G., R. sold the debt to S. 
U. & N. Ins. Co., assigned the same and subrogated the assignee to 
the rights of the mortgagee. In a proceeding by the assignee to 
enforce the mortgage, it is error for the court to enforce the com- 
promise offered by R., but which was never accepted by G. 


—Gillespie vs. Scottish Union § National Ins. Co., 300. 


MUTUAL COMPANY. 
1. DuistrrBution or SurRPuus. 


When a surplus of a mutual company is ordered to be distributed among 
the members by a resolution of the company, the portion so ordered 
distributed becomes separated from the corporate assets and the 
property of those who are at the time members. 

Each member is entitled to share in the distribution in proportion to the 
amount that he has at any time paid into the company, whether upon 
existing or terminated policies, and whether his membership has 
been continuous or broken. 


—Zinn et al. vs. Germantown Farmers’ Mut. Ins. Co. et al., 566. 


2. InsuRANCE oF Farm PROPERTY. 


Under a statute authorizing a mutual company to insure farm property, 
buildings, contents, implements, live stock, etc., “being upon farms 
as farm property” a policy insuring farm products, farm implements, 
carriages and live stock on the premises did not apply to the fixtures 


and utensils of a slaughterhouse upon ground not a part of the farm 
occupied by insured. 
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Held, That the company was not estopped by the knowledge of its presi- 
dent that the insured desired to have other than farm property cov- 
ered. 

— Geraghty vs. Washtenaw Mut. Fire Ins. Co., 8. 


8. Va.iprry or AssEsSsMENT. 


Mutual fire insurance companies cannot make assessments upon their 
members, as provided in section 12, c. 33, p. 276, Laws 1891, until loss 
has first occurred, unless such assessment is authorized by a two- 
thirds vote of its directors. 


When it is sought to avoid a policy of insurance for the nonpayment of 
an assessment, not made for the payment of a loss, the records of 
the company are insufficient to establish the validity of such assess- 
ment, unless it affirmatively appears therefrom that the statute has 
been complied with. 


— Wolcott vs. State Farmers’ Mut. Ins. Co., 510. 
See AssEssMENT; Proors oF Loss 2. 


NEGLIGENCE. See Broker 1; Susrocartion 1. 


NOTICE. See Accrpent 5; AssessMENT 3; BENEVOLENT Socrety 6; EmMpLoyErs’ 
Liuasiuity 3; Practice; Premium Nore 8; Removat 2; Tit.e 6. 


OCCUPANCY. See Use 1. 
OCCUPATION. See Accrpenrt 5, 10. 
OTHER INSURANCE. 


1. ASSENT TO. 


The fact that at the time of its contract an insurance company has knowl- 
edge of other insurance upon the property does not justify the infer- 
ence that it assented to additional insurance subsequently taken out 
by the assured. 


The evidence and findings do not justify an order for judgment that the 
policy be reformed and that plaintiffs have judgment for the amount / 
. of the policy. 


—Kelly et al. vs. Liverpool § London § Globe Ins. Co., 530. 


2. EvrIpENce. 
Evidence [as to other insurance without consent] considered on reargu- 
ment, and held to sustain the findings of the trial court. 
—Kelly et al. vs. Liverpool & London & Globe Ins. Co., 986. 


3. KNOWLEDGE oF AGENT—ASSESSMENT. 
The evidence showed the agent to have knowledge at the time of taking 
the application that there was other insurance. 


The policy provided that no suit should be brought until an assessment 
had been made or steps had been taken to compel it. 


Held, That a denial of liability was a waiver of the provision. 
—Thompson vs. Piedmont Mut. Ins. Co., 970. 


4. REFORMATION—KNOWLEDGE OF AGENT. 


Where the agent transmitted a.list of other policies on the property in his 
daily report, the insured was entitled to have the policy reformed, 
permitting such other insurance, but the existence of additional other 
insurance not so reported avoided the policy, prohibiting it under 
penalty of forfeiture. 
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Knowledge of such other insurance by the agent was not a waiver of the 
prohibition, where under the terms of the policy the agent had no 
authority to waive its provisions, 


—W. H. Clemments Adw’r vs. German Ins. Co., 114. 


5. REINSURANCE As. 


Proofs of loss are waived by denial of liability. 


Where the company was through reinsurance carrying other insurance 
on the risk at the time of issuing the policy it is estopped to set up 
a policy provision against other insurance for the purpose of avoiding 
the policy. 


—Kennedy vs. Agricultural Ins. Co. of Sioux Falls, 202. 


See CancE.uation 1, 3. 


PAID-UP POLICY. 


1. Derermination oF Amount OF—NOTE FoR Poticy Loan. 


A statute provided that in case of default in premium the policy should 
be binding for paid-up insurance to an amount which the net value 
and dividends will purchase as a net single premium, according to 
the company’s tables of single premiums, provided that the reserve 
on the paid-up insurance shall not be less than two-thirds of the 
original reserve. 

Held, That where such statute was not in force at the inception of the 
policy, and the latter provided for a paid-up policy of as many twen- 
tieths as there were premiums paid, provided any outstanding lia- 
bility is paid, the company had no right to deduct 25 per cent of the 
reserve as a surrender charge, but the paid-up insurance must be 
computed strictly according to the terms of the policy, nor does the 
statute authorize such a change. 

Held, That an unpaid note representing a policy loan, conditioned on the 
application of the reserve to its payment and the application of the 
balance to a paid-up policy according to its cash value, did not au- 
thorize such surrender charge. 

—Penn Mut. Life Ins. Co. vs. Barnett’s Adm’r, 345, 


2. Lrurration. 


The policy provided that in case of default in payment of premium a 
paid-up policy would be issued if the policy, receipted, were returned 
within six months, but otherwise no such policy would be issued and 
the premiums would be forfeited. 

Held, That the provision was valid. 

Held, That a delay of ten years barred the right to paid-up insurance 
under a statute limiting the right of action to ten years after the 
accrument of the cause of action. 

—Collman vs. Equitable Life Assur. Soc’y of U. S., 832. 


3. LiMrraTIon, 


The policy provided for a paid-up policy if demanded within six months 
from date of lapse. 
Held, That though not obligated to make the demand within six months, 
a demand after five years was too late. 
— Wilson vs. Washington Life Ins. Co. of N. Y., 943. 
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PAROL CONTRACT. 
WHEN CoMPLETE—WAIVER OF PROOFS. 


A solicitor of insurance for several companies obtained consent of ap- 
plicant to place the risk, and left with the agent of the G, Company a 
memorandum specifying the amount, the time of beginning and 
duration of the risk, the rate and name of the applicant, which was 
approved by the agent and placed on file. Owing to delay in writing 
the policy no written contract existed when the fire took place 
shortly after, but one was issued and paid for the following day. 

Held, There was a complete oral contract of insurance. 

Held, That where liability was denied before the time provided in the 
usual written contract for filing proofs of loss, such proofs were 
waived. 7 

—Thompson vs. Germania Fire Ins. Co., £00. 


See Contract 2. 
PAROL EVIDENCE. See Acent 5. 
PART PAYMENT. See Accrpenrt 9. 
PAYMENT. See Premium; Premium Nore. 


PHYSICIAN. 
Contract TO DEFEND as INSURANCE. 


A contract by which a corporation, in consideration of a stipulated 
amount, agrees to defend a physician against all suits for damages 
for malpractice at its own expense, not exceeding a fixed amount, 
but not to pay any judgment obtained against the physician, is a 
contract of insurance, and the corporation making such contract is 
engaged in the business of insurance. 

The essential purpose of such a contract is not to render personal servi- 
ces, but to indemnify against loss and damage resulting from the 
defense of actions for malpractice. 

—Physicians’ Defense Co. vs. O’Brien, Insurance Com’r, 492. 


See HEALTH. 


PLEADING. 
Wuen DEFECTIVE. 


The petition sets forth no cause of action, and was properly dismissed 
on demurrer. 


— Wheeler vs. Fidelity § Casualty Co. of New York, 1036. 


POLICY. 
1. Ricuts or BENEFICIARIES IN PROCEEDS OF. 


Life insurance policies should be construed according to the rules ap- 
plied in the construction of contracts, not those governing estates 
created by wills. 


The policy upon the life of L. was issued to his wife, who was recited as 
having paid the premium, and promised and agreed to and with her, 
her executors, administrators and assigns, to pay to them the sum 
assured after the death of L. for her sole use, and in case of her 
death before that of L., the amount should be payable to her chil- 
dren for their use, or to their guardian. She had one child, the step- 
son of L. He died before his mother, and she in turn died, leaving 

L. surviving. 
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Held, That the proceeds of the policy were payable to her representa- 
tives, and not to those of her son. 


—Braddock vs. Manhattan Life Ins. Co., 372. 


2. SURRENDER IN CasE OF CHANGE OF BENEFICIARY—ACCEPTANCE BY MAIL. 


A right to change the beneficiary does not include a right to surrender 
and cancel without the consent of the beneficiary. 


Where there was other evidence of the acceptance of the policy, an in- 
struction that its receipt by mail was presumptive of acceptance is not 
prejudicial error. 

An instruction that the court and jury do not make contracts, but sim- 
ply carry them out, was not error as tending to assume that a con- 
tract was actually existing, which was the principal question. 

—AHolder et al. vs. Prudential Ins. Co., 856. 


See Contract; Lex Loci; Proors or Loss 2; StanpDarD Pottcy 1. 


POLICY LOAN. See Parp-Up Poricy 1; Premium 7. 


PRACTICE. 


EvIDENCE OF BREACH OF CONDITION—WAIVER OF NOTICE. 


Where the insurer relies on a condition subsequent incorporated in a 
policy of insurance to defeat the right of the insured to recover after 
loss, the insurer must specially plead such condition and breach 
thereof, and the plaintiff, in an action to recover on the policy, has 
a right to introduce evidence to rebut any proof of breach of condi- 
tion so pleaded, or to show a waiver of the condition by the insurer. 

Where the plaintiff, in an action on an insurance policy, makes a prima 
facie case establishing the fact of issuance and delivery of the policy 
and the payment of the premium thereon, the loss through and on 
account of the cause insured against, and the furnishing of notice and 
proofs to the insurer as required by the policy, or the waiver thereof 
on the part of the insurance company, the case should go to the jury, 
and it is error for the trial court to grant a nonsuit. 


—Allen et al. vs. Phenix Assur. Co., 289. 
PREGNANCY. See Marrirep Woman. 


PREMIOM. 


1. ConstrucTION oF STATUTE AS TO FORFEITURE. 


The statute of Arizona provides that in the absence of a pgovision in the 
policy for tontine or other term or paid-up insurance, it shall stipu- 
late that in case of forfeiture for non-payment of premium after the 
payment of three annual premiums, the net reserve with interest at 
4% per cent shall be applied to the purchase of term insurance, and 
that if any insurer deliver in the territory a policy not conforming 
to the statute its right to do business there shall cease. 


Held, That the statute merely penalizes a failure to comply with it, and 
does not read its provision into’ the contract itself. 


—Equitable Life Assur. Soc’y of the United States vs. Babbitt et al., 500. 


2. CREDIT FOR. 


Where a course of dealing justified the insured in the belief that credit 
would be allowed for the premium, its non-payment did not invali- 
date a parol contract of insurance. 


—German Ins. Co. of Freeport, Ill., ve. Goodfriend, 217. 
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3. EMBEZZLEMENT BY AGENT. 


A soliciting agent took the application and collected the first premium 
which he remitted to the company. He collected also the second 
premium when due, although not authorized to do so, and remitted 
it. He again collected the third premium, but failed to remit. 

‘Held, That it was a question for the jury whether it was paid to him in 
good faith as agent for the company, and whether the company’s 
previous course entitled the insured to believe he had authority, or 
whether she paid him as the agent to remit, and a finding in favor of 
the former view estopped the company from setting up a forfeiture 
for nonpayment. 


— Murray vs. State Life Ins. Co., 744. 


4. EvIpENcEe oF PAYMENT, 


‘Where a policy and receipt for premium were delivered, and evidence is 
furnished that no actual payment was made, the question as to such 
payment is for the jury. 

Instruction that if the premium was paid at any time before the death of 
insured, in such case recovery could be had, but that the issue of a 
policy and receipt was not conclusive of payment, though sufficient 
in the absence of countervailing evidence to warrant such a finding, 
was proper. 

Failure to produce the agent who delivered the policy is not an unfavor- 
able presumption against the company where he has left its employ 
and his location is unknown. 

It was error in such case to permit counsel to call attention of a jury to 
the agent’s absence and tell them that they were entitled to araw an 
— inference from the fact, and was sufficient ground for a 
reversal, 


—Mutual Industrial Indemnity Co. vs. Perkins, 171. 


5. NoNPAYMENT—LIMITATION. 


The policy provided that it should be void in case of failure to pay any 
one of the first three annual premiums when due, and that no suit to 
recover should be brought after one year from the death of insured. 

Held, That failure to pay the second annual premium when due avoided 
the policy, and a suit brought four years after death of insured was 
barred. A subsequent act fixing time when suit could be brought was 
prospective only. 

— Wells vs. Union Central Life Ins. Co., 169. 
6. Payment To Sus-AGENT. 


A local agent appointed by a general agent to solicit insurance and take 
premiums, but not authorized to issue binding receipts for premiums 
on applications prior to their acceptance, has no power to appoint a 
sub-agent to receive such premium, and its payment to a party not 
authorized by the company does not render the company or its agents 
liable for its return upon the rejection of the application, where the 
fact of such payment is unknown. 


— Mutual Life Ins. Co. vs. Reynolds, 269. 
7. Ruicut to Extgenpep InsuraNceE—Po.icy LOAN. 


The policy stipulated that in case of default in payment of premium in 
case of no indebtedness to the company, extended insurance would be 
granted; that after payment of premiums for two years a paid-up 
policy might be applied for, and that after three years, the premiums 
having been paid, a loan would be granted as. stated in a table. The 
insured borrowed the tabular amount and thereafter neither paid more 
premiums nor the indebtedness. 
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Held, That he was only entitled to one of the options and could not de- 
mand extended insurance. 


Held, That a note executed with the loan stipulating that if unpaid after 
maturity, or if any premium should become due or unpaid, the com- 
pany might issue a paid-up policy according to the provisions of the 
policy was not a violation of a statute prohibiting any contract of 
insurance other than is expressed in the policy. 

—Jagoe vs. Etna Life Ins. Co., 104. 


8. Surrictency oF PETITION—NONPAYMENT OF. 


A petition brought to recover on a policy of life insurance, which shows, 
on its face and by its exhibits, that the policy was issued and bore 
date August 30, 1904, that the first premium was paid, that the con- 
dition of liability to pay the amount named in the policy was that 
annual premiums of a named amount should be paid in advance on 
August 30th in each year thereafter, that the insured did not accept 
the policy nor pay the first premium thereon until November 19, 
1904, that no premium was thereafter paid, and that the insured 
died October 29, 1905, as against a general demurrer on that ground, 
sets out no cause of action. 

‘The contention that, under a policy such as above described, payment 
of the first premium and acceptance of the policy November 19, 1904, 
had the effect of continuing the policy in force for one year from 
that date, is unsound as a matter of law. 

A stipulation in a written application for a policy of life insurance to the 
effect that the contract to be issued thereunder shall not take effect 
until the first premium is paid is one for the benefit of the insurer; 
and when in response to such application the insurer accepts the 
same, and in due course issues a policy of which such application 
becomes a part, with conditions as above set out, and the insured 
afterward accepts the policy and pays the first premium thereon, 
he must, in order to keep the policy in force, comply with its terms 
as to future payments of premiums. ° 

—Mutual Life Ins. Co. vs. Stegall, 1001. 


9. Waiver spy AGENT—FRAOD. 


A suit based on the assumption of waiver of forfeiture cannot be retried 
on the assumption of nonwaiver. 

Where an industrial policy provided that payment of premiums could 
only be waived by certain officers, a superintendent of agencies au- 
thorized to settle claims could waive such forfeiture in settlement of 
a claim by accepting a past-due premium and compromising the 
claim. In such case a failure to charge that the waiver could only 
be effectual when made by an agent acting within the scope of his 
authority was not prejudicial to the company. 


When the beneficiary was an ignorant woman and was induced to sign 
a release for a small part of the claim on the ground that the non- 
payment of premiums had forfeited the policy, there was ground for 
submitting the question of fraud to a jury. 

In case of fraud a tender of the amount received for the release was not 
necessary to sustain suit on the policy. The balance due would be the 
amount recoverable. 


—Industrial Mut. Indemnity Co. vs. Thompson, 975. 
See CANCELLATION 4. 


PREMIUM NOTE. 
1. ACCEPTANCE By AGENT, 


Where an agent entitled to 70 per cent of the first premium as his com- 


mission, took notes from the insured for such share of the premium, 
. 
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and the remainder in cash, with the understanding on the part of 
the insured that it was to be turned in to the company, but retained 
the cash instead and turned the notes over to the company, the 
policy was not subject to iorfeiture for nonpayment of the notes. 
—Annie Reppond vs. National Life Ins. Co. of America, 5385. 


2. CHanoinec Poricy Form. 


The local agent took a note for the premium along with the application: 
for insurance. The company decided not to issue the policy applied 
for, but sent another form for submission to the insured and his 
acceptance, instructing the agent to deliver it only on receipt of an: 
amended application. The agent notified the insured by letter of 
the receipt of the policy, stating that he would deliver it on the day 
the note came due, but not mentioning its altered form. The insured 
died before the maturity of the note, and without knowledge of the 
changed form. The beneficiary, who was the wife of insured, tendered 
the money for the note to the agent during his sickness and demanded 
the policy, which was refused. 

Held, That the insurer was estopped to deny liability. 


Held, That where it was the common practice of the company to allow 
the agent to accept such notes and hold him responsible for the pre- 
mium, the giving of the note was payment of premium as between the 
insured and the company. 


—Kimbro vs. New York Life Ins. Co., 57. 
3. Crepit By AGENT—CANCELLATION. 


The insured gave the agent a note for the premium on this and other 
policies. The agent gave credit for the payment, discounted the note 
at the bank and received the money. The company charged the 
agent with the premium, which he afterward paid, and on the return: 
ot the policy for cancellation in accordance with its notice to cancel, 
it credited the agent with the unearned premium. 

Held, That the premium was paid as between the company and the in- 
sured where the agent gave credit for it. 

Where the insured on receiving notice of cancellation under the clause 
permitting the company to cancel on five days’ notice, voluntarily sur- 
rendered the policy, the surrender waived the right to treat the 
policy as in force until a tender had been made of the unearned pre- 
mium. 

— Buckley vs, Citizens’ Ins. Co. of Mo., 752. 


4. Errect or NoNPAYMENT. 


The note given by a member of a mutual company provided that if not 
paid when due the policy should cease and remain void until paid. 
The note was by the policy made part of the contract. 

Held, That failure to pay the note prevented recovery on the policy, and 
it was immaterial whether such notes were authorized by the charter 
or not. 

—Hale vs. Michigan Farmers’ Mut. Fire Ins. Co., 669. 


5. EvipENcE oF PAyMENT. 


The insured paid his first premium by a note to the agent, who settled 
with the company. When the next semi-annual premium came due 
the agent was referred to the employer of insured, who agreed to 
settle the insurance, and paid the amount, but in the hurry no receipt 
was given and the agent returned the receipt to the company. 

Held, That the evidence justified the finding that the payment was for 
the second premium, and not on account of the note. 


— Manhattan Life Ins. Co. vs. Kephart, 650. 
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6. ExtTEnsion By AGENT, 


The policy provided that it should cease if the note given for premium. 
was not paid when due, and that.any transfer of the property should 
be indorsed on it. 

_Held, That the evidence of the party named on the policy as city solicitor 
that he was the agent for writing insurance, and evidence that he 
wrote the policy, took the note, consented to its extension, collected 
the premiums and consented to a sale of the property, collecting pre- 
miums from the purchaser, was evidence for a jury of his authority 
to waive its provisions. 

—Queen of Arkansas Ins. Co. vs. Cooper-Cryer Co., 159. 


7. LqasBinity on, 

A note was given by insured to the agent for the premium on a ten-pay- 
ment policy, but received instead a twenty-payment policy which 
he failed to examine until several weeks later, when he offered to 
return it. 

Held, That his rejection was too late, and he was liable on the note. 

—Remmel vs. Griffin, 406. 
8. Notice or Maturity or. 


Where the customary dealings between the parties require notice of pre- 
mium due in order to forfeit for non-payment, it must appear that 
the notice was received, and not merely that it was mailed, 

‘In accordance with custom the premium had been settled one-fourth in 
cash and three notes for the balance, with the stipulation that in 
case of death with any note due and unpaid, there should be no lia- 
bility for the loss. Notice of the maturity of the first note was mailed 
but not received. A tender of the amount due was made after the 
maturity of the note upon receiving notice, but was refused unless 
accompanied by a health certificate which the insured was then un- 
able to give, and he afterward died. 

Held, That the insured being alive at the time of the tender, there was no 
forfeiture of the policy. 


—Kavanaugh et al. vs. Security Trust § Life Ins. Co., 30. 


9, WaAtver or ForFEITURE. 


The insured gave two notes for the premium when due, each payable 
within the year, and providing that the nonpayment and consequent 
termination of the insurance should not impair the validity of the 
note, but that it should be due for the proportion of its face and in- 
terest that the time the insurance had been extended should bear 
to the whole time covered by the premium. The company attempted 
to enforce them when due, while a letter was sent by an employee 
treating the policy as still in force, whose authority was not ques- 
ticned, 

Held, That the forfeiture had been waived and the company was liable on 
the policy, though the notes were unpaid. 


—Galliher vs. State Mut. Life Ins. Co., 681. 


10. Wuere To Bre Sent ror CoLuLEcTIon. 

The application provided that a note given for a premium should be re- 
garded simply as an extension of time, not a payment, and if unpaid 
when due, the company should not be liable during default. A note 
bore the words “send to office for collection”. 

_Held, That there was no implication that it should be sent to the office of 
insured, and the company was not liable in case of default though it 
had not been sent there. 

—Burnham vs. Michigan Mut. Life Ins. Co., 1018. 


See Burciary 1; MeasvuRE OF Damaces 2; Parp-Up Poticy 1. 
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PREMIUMS. See Foreran Company. 


PROOFS OF DEATH. 
LIMITATION. 


Where the policy provision is not set out in the pleadings a denial that 
proofs of death were timely is a mere conclusion of law. 

Where the policy required proofs of death to be filed within thirty days, 
but did not prescribe forfeiture as a penalty, a failure to comply sim- 
ply prevented recovery until they had been filed. 

—Continental Casualty Co. vs. Waters, 152. 


See AccrpEnT 5. 


PROOFS OF' LOSS. 
1. SUFFICIENCY OF, 

The policy required an itemized statement of the loss. 

Held, That reference in the proofs of loss to a copy of such itemized state- 
ment in the office of insured, which had been furnished to the ad- 
juster and was in his possession, was sufficient compliance. 

Plans and specifications of the building and the cost of its replacement, 
as requested by the adjuster, were not necessary where the loss was 
total and sufficient proofs of loss had been furnished. 

— Pearce Mfg. Co. vs. Lebanon Mut. Ins. Co., 444. 


2. Vatvurep Poritcy 1n Case oF MutvaL Company—LIMITATION. 


Where the policy required a statement within sixty days after loss of the 
actual cash value at time of loss, a statement showing the value of the 
building at the time of insurance and a total loss, which was rejected 
by the insurer, was not sufficient compliance, nor was a subsequent 
statement after the expiration of the sixty days, again specifying the 
cost of labor and material in the building. 


A statute providing for the organization of mutual companies and ex- 
empting them from all other insurance laws of the state, exempted 
them from the operation of the valued policy law. 


Held, That a policy provision requiring a sworn statement of the loss 
within sixty days after the fire, unless extended, was reasonable in the 
absence of reasonable cause for delay. 


A provision that no suit should be maintained unless the policy provi- 
sions had been complied with made the provision regarding a sworn 
statement of the loss within sixty days a condition precedent to re- 
covery. 

-—Davis vs. Pioneer Mut. Ins. Ass’n, 143. 


3. Watver By ADJUSTER. 


Where an insurance company has sent its agent and adjuster to the 
place where the loss occurred to take the proofs and adjust the loss, 
and, after examination and investigation by such adjuster. he informs 
the insured that his company cannot and will not pay the loss, and 
places the refusal to do so on the grounds that the policy has been 
assigned, and urges no other ground of objection whatever, and in- 
forms the insured that he has nothing further to do with the matter, 
and that they will have to deal directly with the company, and the 
company on the other hand, through its home office, informs and 
advises the insured that the matter is still in the hands of their ad- 
juster who visited the premises, and the adjuster thereafter refuses 
to further negotiate or deal with the insured looking to an adjust- 
ment of the loss, such facts establish a sufficient prima facie case of 
waiver of proofs, to entitle the same to go to the jury. 

—Allen etal, rs. Phoenix Assur. Co., 289. 
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4, Watver or —VionatTion or IRon-SaFe Cause. 

The insured agreed with the company that any action of the latter in 
ww the loss should not waive any of the conditions of the 
policy. 

Held, That a denial of liability by the company after making such investi- 
gation was a waiver of proofs of loss. 

The question of compliance With an iron-safe clause is for the jury. 


The statute provided that substantial compliance with the conditions of. 
the policy was sufficient. Through carelessness the insured had left 
the sales book out of the safe and it was burned, and there was no: 
other written evidence of the sales. 7 


Held, That the iron-safe clause requiring the books to be in a fireproof 
safe was not complied with. 


— Yates vs. Thomason et al., 880. 


See AcENncy; MortaacEE 1; Paro Contract; TITLe 3, 6. 
RAILROAD. See Forrren Company; Susrocarion 1. 
REFORMATION. See Orxer Insurance 4. 


REINSTATEMENT. 


WuHen DiscrETIONARY. 


Where the policy provided for reinstatement, provided the application 
was approved by the president and medical director and the insured. 
could give reasonable assurance of good health, the duty of the 
president was not merely ministerial, but discretionary, and the com- 
pany was not liable for refusal to reinstate where such refusal was 
not fraudulent or arbitrary. The provision was valid, and an in- 
struction that if proof of good health were furnished a refusal was 
wrongful was erroneous. 


—Lane vs. Fidelity Mut. Life Ins. Co., 90. 


See BENEVOLENT Society 8, 
REINSURANCE. See Assignment 4; CANCELLATION 2; OTHER INSURANCE 5. 
RELEASE. See AcEnt 5. 


REMOVAL. 
1. IncrEAsE oF RIsk. 


The statute provided that no stipulation in a policy making it void shall: 
prevent recovery unless its violation contributed to the loss, but that 
no policy condition regarding removal without assent of the insurer 
should be affected by the provision if such removal increased the risk. 

Held, That a policy stipulation that removal should be considered an in- 
crease of risk was void. 

Held, That the burden is on the insurer to show increase of risk. 

Held, That the question of increase of risk was for the jury. 

Objections to the competency of an expert are too late when made after 
he has testified. 

—Adams vs. Atlas Mut. Ins. Co., 949. 


2. NOotTIcE or. 


Notice to insured’s salesman that the policy would not be renewed was- 














1104 Insurance Law Journal. [Dec., 


not notice to the insured, since it did not concern a matter within 
the scope of the salesman’s agency. 


—German Ins. Co. of Freeport, Ill., vs. Goodfriend, 217. 


3. Or Suir By AGENT. 


A statute authorizing the Insurance Superintendent to revoke the iicense 
of a company applying for removal to a»Federal court of an action 
“growing out of or in any way connected with any policy of insur- 
ance”, does not apply to a suit brought by an agent against a company 
for services. 


. —Pacific Mut. Ins. Co. vs. Insurance Department et al., 562. 
REPLACEMENT. See AceEnr 2. 
REPRESENTATION. See Apprication. 

RESCISSION. See Broxer 2; Conrract 3. 

RIDER. See UnavrHorizep Company. 


RISK. 
1. ADDITIONS. 


In an action on a policy on a “two-story basement and brick building, 
with metal roof, and its additions adjoining and communicating, in- 
cluding foundations, occupied as a steam laundry”, it appeared that a 
steam pipe 2% inches in diameter conveying the power for the engine 
situated in the main building, a partially completed platform and 
overhead arch between the buildings, and a sidewalk along the side, 
were the only connections between the main building and the boiler 
house situated about four feef distant therefrom. Held, That the 
policy included the boiler house. 


—Guthrie Laundry Co. vs. Northern Assur. Co. of London, 146. 


2. ADDITIONS AND PLants WHEN Not CovERED. 


The policy was on property known as the Arlington Manufacturing Com- 
pany, being made to cover in specific amounts on certain designated 
buildings shown on a certain plan, with their additions and attach- 
ments, with privileges to make additions. A separate building not 
included in those designated was burned. 

Held, That it was not on the plant as such, but on the buildings specified, 
and the privilege as to additions did not apply to separate buildings 
of the plant, but only to additions to such as were specified. 

Held, That a new policy cannot be construed as a renewal of a previous 
one which insured the plant as such. 

—Arlington Co. vs. Empire City Fire Ins. Co., 283. 


3. CoNSTRUCTION OF as TO RoorF. 


Where the language of the policy is ambiguous and fairly open to differ- 
ent constructions, that which is most favorable to the insured will be 
adopted. 

A tornado policy covered all buildings except those covered with a board 
roof, 

Held, That a building whose roof was part shingle and part board was 
covered. 


—Kennedy vs. Agricultural Ins. Co. of Sioux Falls, 202. 
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4. Evrect or TRANSFER OF LEASE AND SUBLEASE. 


The owner of a factory built on ground leased to him so long as he 
should maintain the factory. He afterward sold the building and trans- 
ferred the lease to the insured with consent of the land owner. The 
purchaser applied for the insurance, stating in reply to a question as to 
the value of building and land, that it stood on leased ground. The 
agent knew the facts. 

Held, That recovery was not barred by the fact that the lease contained 
a provision against subleasing which, it was claimed, increased the 
risk. It was for the company to inquire, if desired, about the condi- 
tions of the lease. 


—Roloff et al. vs. Farmers’ Home Mut. Ins. Co., $28. 


5. Wuat Is Coverep 1n Mrax Buripine, 


‘The policy insured lumber in “mill building or cars under mill sheds 
and in sheds adjoining said mill building”. Tracks ran on either side 
of the mill and the roof of the latter extended some distance over the 
tracks to protect the lumber piled on their sides. There were also 
sheds at some distance where lumber was piled. The compan 
claimed that the sheds referred to were the extensions of the roof. 
The insured claimed that the more distant sheds were included. 

Held, That though the meaning of the contract was plain, extraneous evi- 
dence was admissible as to the application of the contract to the facts. 
and the question was properly for the jury, where there was evidence 
in support of both views. * 

Held, That a finding that the more distant sheds were included will not 
be disturbed. 

— Wolverine Lumber Co., Ltd., vs. Phenix Ins. Co. of Brooklyn, 116. 


6. Wuat Is IncuupEep in SAwMILL. 


An oral statement by the agent that the policy covered all the property 
is not admissible where the written application clearly showed that 
it excluded certain portions. 


The insurance was on a sawmill and additions, with the lumber contained. 
By the side of the sawmill proper, and about eighteen inches distant, 
was a building used as a planing mill, whose machinery was run by 
a belt from a shaft in the sawmill. There were no walls between the 
two, and the entrance to the planing mill was by a stepladder from 
the sawmill. Lumber was passed from the latter to the former. 


Held, That the planing mill was part of the sawmill. 
—Ferguson vs. Lumbermen’s Ins. Co., 318. 


Bee Apprrion; Exproston 2; Exprostve; ReMovan 1; StaxparpD Poricy 2; Un- 
AUTHORIZED Company; Use 1; Vacant 1. 


ROBBERY. See Accrpent 9, 
SAWMILL. See Risx 6. 
SERVICE. See Forrian Company. 


SICKNESS. 
INDEMNITY IN CasE OF RHEUMATISM. 


The plaintiff was insured by a policy of accident insurance issued by the 
defendant, in which the latter, upon the conditions named in the 
policy, promised to pay the insured “an illness indemnity of thirty 
dollars per month, or at that rate for any proportionate part of a 


VoL. XXXVI.—70. 
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month for the time, after the first week, the insured is necessarily 
and continuously confined strictly in the house, and being regularly 
visited by a legally qualified physician, by reason of acute illness that 
is contracted and begins after this policy has been in full force and 
effect, without delinquency, for thirty consecutive days immediately 
preceding the commencement of such illness”. The policy also con- 
tained this clause: “Or, in case of illness resulting from tubercu- 
losis, rheumatism, lumbago or lame back sciatica, varicose veins, 
venereal diseases, dementia or insanity; then, in all such cases re- 
ferred to in this paragraph, the limit of the company’s liability shall be 
one-tenth of the amount which would otherwise be payable under 
this policy, anything to the contrary herein notwithstanding.” Dur- 
ing the period covered by the policy the plaintiff was sick with rheu- 
matic fever, and was entitled, under the contract of insurance, to 
recover the sum of $40, unless that amount should be reduced to one- 
tenth thereof by reason of the provision in the policy last quoted. 
Held, That.the disease with which the plaintiff suffered, although 
acute, was one form of rheumatism, and must be considered to have 
been included within the meaning of the word “rheumatism” as it 
was used in the policy, 
— Holmes vs, Continental Casualty Co., 337. 


STANDARD POLICY. 
1. Cuarren MortTGAGE, 


AVhere a standard form of policy prescribed by the state and applying to 
both real and personal property is used for the combined insurance 
of both and provides that it shail be void if the subject insured be 
personal property and is incumbered by a chattel mortgage, a viola- 
tion of the provision as to personal property avoids the policy as to 
beth the real and personal property covered, where the insurer had 
no notice of the incumbrance. 

—Fries- Breslin Co. vs. Star Fire Ins. Co., 804. 


2. GasoLinE TorRCH—ARBITRATION SUFFICIENCY OF, 


A fire insurance policy in the standard form is not made void by the use 
of a gasoline torch by a painter for the purpose of burning off paint 
from the building insured, where the work has continued for less 
than the fifteen days allowed by the policy for repairs. 

Under an agreement for appraisal made pursuant to the terms of a 
standard fire insurance policy, one appraiser learned the opinion of 
the other as to the amount of loss, and thought he would be unable 
to agree upon that amount, and subsequently conferred with the 
umpire with a view to agreement with him. Later, upon the other 
appraiser expressing satisfaction with the umpire’s figures, the first 
appraiser suspected collusion and withdrew from the appraisement. 
Held, That his conduct amounted to a submission of the matter to the 
umpire, his withdrawal came too late, and an award by the umpire 
and the other appraiser was binding. 

An award made upon an agreement’ for appraisal under a standard fire in- 
surance policy is not open to attack in an action at law for miscon- 
duct on the part of the umpire. 

—Garrebrant vs. Continental Ins. Co., 841. 


See CormnsuRANCE 1. 


SUBROGATION. 
1. In Casz or Corron FrrE From RattroaD—NEGLIGENCE. 


Cotton was burned through the operations of the engine of a railroad, 
and the cotton was in the pessession of a compress company as bailee 
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for the owners, which, with consent of the railroad, had extended its 
platform within a few feet of a yard track where the engine was 
switching cars, and the cotton was on the platform. A watchman 
was employed and barrels of water kept to extinguish such fires, 
and this fire might have been extinguished had the watchman been 
present. 

Held, That the insurance company paying the loss was subrogated to 
the rights of action by the owners against the railroad on the ground 
of negligence, subject to defenses which might be invoked against 
the owners. 

Heid, That a verdict against the company could not be sustained where 
it o not appear that the engine was defective or negligently oper- 
ated. 

Held, That the compress company by so constructing its platform as- 
sumed the risk from a properly equipped and operated engine, and 
the absence of the watchman tended to show contributory negli- 
gence. 


—Svea Ins. Co. et al. vs. Vicksburg S. § P. Ry. Co., 807. 
2. In Cask or Member or Trust. 


Where the company upon paying the loss was, according to the terms or 
the policy, subrogated to the claims of the insured against the wrong- 
doer, the fact that it might have successfully resisted the claim did 
not affect its right of recovery against the wrongdoer, nor did the 
fact that it was a member of an insurance trust in violation of the 
anti-trust law. 


—Freed vs. American Fire Ins. Co., 714.. 
3. In Case oF PAYMENT TO ASSIGNEE. 


A judgment for the plaintiff in an action at law concludes the defendant, 
not only as to defenses actually made, but also as to defenses which 
could have been made, but were not. 

The court cannot afterward afford relief in equity against a judgment at. 
law because of matter which was a defense to the action and could. 
have been interposed therein. 

By Rev. St., c. 84, § 17, equitable as well as strict legal defenses may be: 
pleaded in an action at law. Hence, if equitable defenses are not so: 
pleaded they cannot afterward be invoked as cause for relief in equity: 
against the judgment. 

A life insurance company, by paying the full amount of the policy of life: 
insurance to one holding an assignment of the policy as security only, 
is thereby subrogated to all the rights of such assignee upon the- 
insurance money as against any claim therefor by a subsequent 
assignee of the policy, and is entitled to have the amount due the first 
assignee under his assignment deducted from the claim of the second 
assignee. Such right by subrogation exists without any formal as- 
signment of his claims by the first assignee to the insurance company.. 

Such right by subrogation is at least equitable matter of defense to ar 
action at law upon the policy by the second assignee and under the 
statute (if not at common law), it can, and hence should, be inter- 
posed in such action. It is not ground for subsequent relief in equity: 
against the judgment. 

—Aitna Life Ins. Co. vs. Tremblay et al., 129. 


See MortTGaGEE 2. 


SUICIDE. 
1. EVIDENCE As TO. 


In an action brought by the beneficiary of a life insurance policy, which. 
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provided that there should be no recovery in case of death by suicide, 
intentional or unintentional, and whether the deceased was sane or 
insane at the time, it appeared in support of the defense of suicide 
that deceased was found dead, from a bullet in his head, with a pistol 
in his hand, in a room of a tenement leased by the principal witness 
for the insurance company. That witness testified that she had gone 
to the room, which she had leased to deceased, in answer to his com- 
plaint that it was not in order; that without a word he shot her; 
that she left the room; and that she did not hear a second shot. She 
denied any improper relations with the deceased. Her narrative was 
incomplete, and her testimony somewhat impeached. The jury found 
for the beneficiary. It is held:— 


(1) The trial court was not in error in receiving testimony that the 
deceased carried on his person a considerable sum of money, which 
was not found afterward, nor in receiving in evidence a photograph 
of the rear of the premises, showing a stairway from the floor of the 
building on which the shooting occurred to the ground. 

(2) Where the defense of suicide is asserted against an action by a benefi- 
ciary of an insurance policy— 

(a) The burden of proving that the deceased committed suicide is upon 
the defendant. 

<{b) The presumption is against suicide. 

{c) If the known facts are consistent with the theory of natural or acci- 
dental death, the presumption which the law raises from the ordinary 
motives and principles of human conduct requires a finding against 
suicide. 

(d) When circumstantial evidence is relied on, the defendant must es- 
tablish facts which preclude any reasonable hypothesis of natural or 
accidental death. 

<3) Only when the inferences or conclusions to be drawn from the facts 
in a case in which the defense of suicide is interposed to an action 
on an insurance policy are so clear and unambiguous that reasonable 
men, unaffected by bias or prejudice, would agree that the deceased 
intentionally shot himself, should a verdict for the beneficiary in the 
policy be set aside. 

{4) A normal man is not driven to the desperation of suicide without 
some exciting cause of more than ordinary magnitude. The entire 
absence of motive, adequate or inadequate, inciting to self-destruc- 
tion, was a circumstance to be considered by the jury in determining 
whether or not the defendant has borne the burden of proof of main- 
taining such a defense. 

(5) The mere fact that a revolver was found in the hand of deceased was 
not conclusive that he committed suicide. 

—Kornig vs. Western Life Indemnity Co., 917. 


2. In Case or Mutrvat Company. 


The policy of a mutual company provided that it should be void in case 
of suicide within two years. Afterward the directors by resolution 
limited the period to one year on that class of policies, but increased 
the rate. 

Held, That the principle of mutuality did not require that the action of 
the direetors should be retrospective as to the suicide provision in 

case of policies already issued. They had no power to correspond- 
ingly increase the rate, and the policy continued subject to its own 
provision. 

—Seaton vs. National Life Ins. Co., 861. 


3. Ricuts or Bengrroraky—Evipexce or EMBEZZLEMENT. 
Thut an insured member of a benevolent order should take his own life 
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while of sound mind is not contemplated by the contract, and there 
can be no recovery by the beneficiary, even though the certificate is 
silent as to suicide. The beneficiary takes the certificate subject to a 
right to change it, and has no vested interest or greater rights thart 
the executor of insured. 


Evidence of one who examined the books of insured that they showed a 
series of embezzlements was not admissible where the books were 
not produced. 


—Davis vs. Supreme Council Royal Arcanum, 611, 
4. War ConstITUTEs. 


One who intentionally takes his own life by administering to himself a 
poisonous drug, being of sufficient mental capacity to comprehend 
the nature and consequences of the act, commits deliberate suicide. 

—Zearfoss va. Switchmen’s Union of North America, 927. 


See AccipEnt 12; APPLICATION 11; Benrvoxtent Socrety 4, 


SURETY. 


1. EXAMINATION OF ACCOUNTS. 





Where the surety bond stipulated that the accounts of the treasurer 
should be examined and verified every three months, and in such 
examination the bank book showing deposits sufficient to make up 
the sum that should be on hand was not verified, the insured failed 
to comply with the condition, and there was no liability on the bond. 


—U. S. Fidelity § Guaranty Co. vs. Downey, 279. 


2. Liasitrry on Bonp. 


A surety bond provided that it should not lapse if renewed, but that the 
liability should not be cumulative. It was issued on application of a 
bank to indemnify it against defalcation by the cashier, the bank 
wartanting that his accounts would be examined by the auditing 
committee monthly, and that he was not engaged in any other busi- 
ness. 


Held, That the amount named in the bond was the maximum aggregate 
liability that could be recovered during its continuance. 


Held, That audits during each calendar month were sufficient, and the 
committee need not be expert accountants. 


Held, That the fact that the insured acted as secretary of a building and 
loan association and wrote a little fire insurance, but without interfer- 
ing with his duties as cashier, was not a breach of warranty. 


—American Bonding Co. of Baltimore vs. Morrow, 67. 


See FIDELITY» 

SURPLUS. See Divrpenp Apprrions; Mutuat Company 1. 
THEFT. See GuaRANTEE. 
THREE-FOURTHS VALUE. See Measure or Damaaes 3. 
THREE-QUARTER CLAUSE. See Measures or Damaaes 1. 
TITLE. 


1. AxssonuTE OwnERsHiP-— Vacancy, 


Misrepresentation in the application cannot be relied on as a defense 
where not set up in compliance with the rules of the court. 
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The insured represented herself as the absolute owner of the property. 
She held it by parol gift from her son, and had made valuable im- 
provements and taken possession, 


Held, That she was the absolute owner in fee simple within the meaning 
of the policy. 


Where the property was a farm house which insured claimed to occupy 
and use at intervals of a few days each, in connection with another 
residence, and to cultivate the farm, the question of vacancy was for 
the jury. 


—Maas vs. Anchor Fire Ins. Co., 600. 


2. GoveRNMENT HoMESTEAD. 


Where an insurance policy contains a clause providing that the policy 
shall be void “if the interest of the insured be other than uncondi- 
tional and sole ownership, or if the subject of insurance be a build- 
ing on ground not owned by the insured in fee simple”, and it is 
shown that the property insured was situated upon a government 
homestead, owned and claimed by the insured, in which the legal 
title remained in the United States Government, and on which final 
proof was not made until after the loss by fire, held, that there was 
not such a failure of title as to defeat the right of recovery under this 
stipulation as to ownership. 

In such a case the sole and entire burden of the loss, in case of loss, falls 
upon the insured (the homesteader), and the government has no 
interest in the property destroyed, and suffers no loss on account 
thereof. 

Where it is shown that the insured truthfully and correctly stated the 
nature and condition of his title in making his application for in- 
surance, he will not be precluded from recovering in case of loss on 
account of a contrary statement as to title inserted in the policy by 
the underwriter. 


—Allen et al. vs. Phenix Assur. Co., 289. 


3. IGNorant MIssTATEMENT — VALUATION— VacaNnt—Proors oF Loss. 


The property insured was an ice plant erected by insured, who had pur- 
chased the let and otherwise treated it as his own, while the title 
was in the name of his deceased wife, and under the law he was en- 
titled to only one-third interest, the remaining two-thirds belonging 
to his children, who made no claims. He was an ignorant man and 
under a verbal application with no statements as to title it was in- 
sured as his. 

Held, That the policy was not avoided by a clause requiring sole and un- 
conditional ownership, and providing that it should be void if the 
building were on ground not owned in fee simple. 

Where the insured had no other knowledge of the value of the plant than 
the estimate of the engineer who installed the machinery as to its 
cost, which was approximately the value given, and no intentional 
deception was used, the policy was not void for over valuation. 

Where the plant supplied only a local demand, and was only operated a 
part of the year, and information of a prior shutting down had been 
given to:the agents, who took no action, the policy was not avoided 
because it had ceased to be operated for more than ten days accord- 
ing .to a provision therein. 

Where no objections were made to the proofs and the companies subse- 
quently denied liability, all objections to their sufficiency were waived. 

The evidence was insuilicient in this case to sustain a claim that the 

roperty was intentionally burned. or that the insured falsely swore 
e had no knowledge of the origin of the fire. 


—Rochester German Ins. Co. of Rochester vs. Schmidt et al., 726. 
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4. KNow.EpGE or OTHER INTERESTS. 


A finding that the company, where the insurance was enetiet for, had 
“information” that others than the insured were interested in the 
property was a finding that the company had notice of the fact. 


The by-law of a mutual company provided that the application for insur- 
ance should be made to the president. 


Held, That where the president knew that others were interested, and 
premiums were accepted, a statement in the application that no 
others were interested would not avoid the policy. 


—Metcalf vs. Mutual Fire Ins. Co., 709. 


5. Lire Inrerest—Orat APPLICATION—MEASURE OF DAMAGES. 


The insured, under a standard policy which provided that it should be 
void if his interest was other than sole and unconditional ownership, 
held only a life interest. 


Held, Where the application was oral, and no inquiries were made regard- 
ing title, the condition was waived. 


Held, That the value of the property destroyed, tested by the life interest, 
was the measure of damages. 


—Glens Falls Ins. Co. vs. Michael et al., 308. 


4. UNCONDITIONAL OwNERSHIP— NoTIcE TO AGENT—PROOFs OF Loss—LIMITATION. 


The interest of a lessee is not that of sole and unconditional ownership 
required by the policy. Such ownership refers to the date of the 
policy. 

Notice of loss to a local agent is not notice to the company. 

Immediate notice means within a reasonable time. 

Proofs of loss must be furnished within the time specified by the policy, 
and if possible must give all the information required by it. 

A provision that suit must be brought within twelve months after the 
loss, requires it to be begun within twelve months of the fire. 

—Downs vs. German Alliance Ins. Co. et al., 764. 


See ALrenaTIoN; BENEFIctARY; Risk 4; Wire’s Pottcy 2. 
TONTINE. See Bankruptcy. 


TORNADO. See Vacant 2. 
TOTAL LOSS. See Measure or Damacss 3. 


UNAUTHORIZED COMPANY. 
ErFrect oF STATUTE—CONSTRUCTION OF RIDER As TO Risk. 


A company not authorized to do business in Virginia executed and de- 
livered to a broker in New York a policy applied for by him on 
property in Virginia. 

Held, That it was not affected by the statute of Virginia forbidding au- 
thorized companies of other states to make contracts here except 
through regular resident agents. 


Where the rider describing the property and attached to the policy was 
prepared by the insured, it should not be construed against the in- 
surer beyond its ordinary meaning. 


The rider, which attempted to explain what property was covered, re- 
ferred to a plan in the broker’s office provided that there was no in- 
surance on “bark ground and unground in building marked 3 on the 
plan, nor on bark and liquors in the leach and coolers marked 
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2, nor in the leach house marked 16, nor on the bark sheds on the 
tannery premises marked 8”, but $10,000 on “bark in piles and under 
sheds” in the tannery premises marked 8. 

Held, That bark in piles in that part of the premises marked 8 was cov- 
ered, but not bark piled in a plot on the premises outside of that 
marked 8, but adjacent to a bark shed. 

Held, That the contract was not governed by the provision in the New 
York statutes that the time should be governed by standard time, 
and evidence of usage where the property was located was admissi- 
ble to show whether standard or solar time was intended. 

—Globe § Rutgers Fire Ins. Co. vs. David Moffat Co., 783. 


UNAUTHORIZED INSURANCE. 


Puace oF CONTRACT. 


A lumber company in Michigan applied to a local agency representing 
several companies for additional insurance, and the agency being 
unable to place the entire amount in its own companies, procured a 
policy of an unauthorized company from an agent in another state. 
The statute of Michigan prohibits any action to be maintained based 
on unauthorized insurance procured within the state. The receiver 
of the unauthorized company sought to collect an assessment based on 
the policy and the Supreine Court of Michigan refused to sustain the 
action. 


Held, That the application was made and the business done with the local 
agency in Michigan within the meaning of the statute which the state 
had a constitutional power to pass. 

Held, That since the contract was not made by the insured in another 
state, no Federal question of the constitutional right of the com- 
pany to contract with the citizen of another state was involved. 

—James B. Swing vs. Weston Lumber Co., 410. 


UNEARNED PREMIUM. See Iron Sart 5. 


USE. 


1. Dwexiima Usep as Store. 


A building insured as a dwelling house was occupied as a shoe store in 
= basement, a dry goods store on the first floor, and as a dwelling 
above. 

Held, That the building was not a dwelling within the meaning of the 
policy, and no contract was made insuring the building as it was. 
Evidence that the broker who obtained the insurance had maps showing 
the eens of the building was inadmissible when he acted for the 

insured. 


—Bowdtich vs. Norwich Union Fire Ins. Soc’y, 276. 


2. Vuio~aTion By TENANT. 


Where a by-law of a mutual co-operative insurance company, which be- 
came a part of a policy of insurance issued by it, provided that “lia- 
bilities cease at once on dwellings in the association in which seed 
cotton or loose lint cotton is stored”, a violation of such provision 
avoided the policy, although the storing of the seed cotton was 
done by a tenant to whom the insured had rented or leased the 
ponevens and delivered control, and without the knowledge of the 
insured, 


Notice to the company that the property was rented to a tenant, and its 
continuing to receive payment of premiums or assessments from the 
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owner, did not operate as a waiver of the terms of the policy prohib- 
iting the storing of seed cotton in the dwelling house. 
—Edwards et al. vs. Farmers’ Mut. Ins. Ass’n, 886. 


VACANT. 
1. In Case or Minu—AppuiicaTion in Cask oF OTHER COMPANIES. 


Where the insurer knew that the insured mill was likely to cease to be 
operated during thé winter through failure of its water power, and 
it did so cease, but was operated when practicable, the policy was 
not avoided by a provision that it should be void if the mill should 
cease to be operated for more than ten consecutive days. 

A statutory provision for incorporating mutual companies for insuring 
in cities and villages was followed by another provision, requiring 
all companies except mutual companies in towns and villages to at- 
tach a copy of the application to the policy. 

Held, That the exception did not apply to foreign mutual companies. 

Where the application to a company warranted that a watchman should 
be kept and the agent of the company distributed the insurance among 
that and other companies, the application was not a part of the con- 
tract with such other companies. 

—Waukau Milling Co. et al. ve. Citizens’ Mut. Fire Ins. Co., 119. 


2. In Case oF Winp Poticy—CaNncELLATION. 


A stipulation in a contract for tornado, cyclone and windstorm insurance, 
that the policy shall be void in case the buildings insured become va- 
cant, is material to the hazard, and will be enforced. 


The cancellation of a policy of insurance after loss and notice of facts, 
occurring before loss, constituting a forfeiture, coupled with the re- 
turn of unearned premium from date of forfeiture, does not constitute: 
a waiver of the forfeiture. 


—Farmers’ & Merchants’ Ins. Co. vs. Bodge, 390. 


See TitLE 1, 3; Vauvep Poticy. 
VALUATION. See Appition; TrtTtz 3. 


VALUED POLICY. 


EFFrect oF VACANCY. 


A provision in the statute of Ohio that if the insured shall cause the 
building to be examined and the insurable valve to be fixed by the 
agent, and in the absence of any change increasing the risk, the whole: 
amount of the loss mentioned in the policy shall be paid, etc., applies 
only to change in the physical structure,,and does not affect a provi- 
sion against vacancy in the policy. 

Where the policy provides that in case of vacancy without consent of the 
insurer it shall be void, there can be no recovery in case of vacancy. 

—Germania Fire Ins. Co. vs. Werner—Home Ins. Co. vs. Milligan, 719. 


See Proor*s or Loss 2. 
WAGES. See Emproyenrs’ Liapixriry 2. 
WARRANTY. See AppuicarTion. 


WATCHMAN. See Vacant 1. 
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WIFE. 


As AGENT. 


Exhibition of stock purchased out of that subsequently burned, to show 
in rebuttal by a witness its good quality, was not reversible error. 
Where the wife of the merchant insured acted as his agent in certain 
matters she was a competent witness concerning them. Instructions 

on special questions and comments by the judge were proper. 
—Bloch vs. American Ins. Co. et al., 688. 


See AGENcy; INSURABLE INTEREST; MarRIED Woman; Measure oF Damaaes 1. 


WIFE’S POLICY. 


1. Errrct or ASSIGNMENT, 


A policy providing that it was not assignable was payable to the wife and 
children of insured. It was afterward assigned to the insured in a 
separate instrument by the wife and children. After the decease 
of the wife it was again assigned in a separate instrument by the in- 
sured to a second wife. 

Held, That under the laws of Kentucky, even before the revised statute of 
1804, the policy was assignable by the first wife. 

Held, That affection is sufficient consideration to support an assignment 
between parent and child. 

Held, That where the assignment was complete, extrinsic evidence was 
not admissible in the absence of fraud, to show that it was limited to 
a special purpose which, when accomplished, was to revest the title 
in the assignors. 

Held, That a note, in form a due bill, was sufficient consideration. 

Held, That the right to assign is governed by the law of the land, irre- 
spective of a policy prohibition which is only for the protection of the 
insurer, and its indorsement on the policy, though required by that 
instrument, is not essential. 

Held, That where the title was absolute in the insured, the children can- 
not complain that his assignment was in fraud of their rights. 

—Doty et al. vs. Dickey, 78. 


2. NatTuRE oF INTEREST. © 


Under the statutes of New York a policy taken out by a husband on his 
life and made payable to his wife if she survive, “conformable to the 
statute”, and if not living to her children, gives to the wife only a 
contingent interest, and in case of her previous death, leaving no 
children surviving, she has no interest that would pass by her will. 

e—Bradshaw et al. vs. Mutual Life Ins. Co. of N. Y., 414. 


WIND. 


As CavusE oF Fauu or BUILDING. 


Respondent’s three-story building, 39 feet high, was insured in appellant 
company from loss or damage by fire. Fire consumed the interior 
of an adjacent five-story brick building, leaving an unsupported 
brick wall standing, 69 feet high and 175 feet long. Seven days 
thereafter a strong wind arose, during which time the wall fell upon 
respondent’s building, causing ‘damages, to recover which this action 
was brought. Held, That the words, “and in no case to include loss 
or damage by cyclone, tornado or windstorm”, in a “lightning 
clause”, attached as a rider to the policy, are limited to the rider, and 
do not apply to or vary the contract as contained in the policy. 


° 
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The evidence is sufficient to justify the finding that the wind was one lia- 
ble to occur during any month in any season of the year. 


It is not necessarily the last link in the chain of events which constitutes 
proximate cause, but that which is the procuring, efficient and pre- 
dominant cause; ‘that from which the effect might be expected to 
follow, without the concurrence of any unforeseen circumstances. 

If, under all the circumstances, the parties to the contract of insurance 
could have reasonably foreseen that a fire might leave the adjacent 
wall unsupported, subject to the action of such wind, and that it 
might be blown over and fall upon the insured building, such con- 
tingency was an element in the risk. 

Under the evidence in this case the cause of the damage was a question 
of fact, and the evidence sustains the finding of the trial court that 
the fire, and not the wind, was the proximate cause. 


—Russell vs. German Fire Ins. Co., 481. 
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